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PREFACE 

The  corporation  laws  of  New  Jersey  have  more  than  a  mere 
local  interest.  For  many  years  the  state  has  been  the  favored 
habitat  for  industrial  companies.  These  companies  are  doing 
business  in  every  quarter  of  the  globe.  Their  members  are  num- 
bered in  hundreds  of  thousands.  The  rights  of  these  stockhold- 
ers arise  under  and  are  enforced  according  to  the  New  Jersey 
laws.  It  is  obvious,  therefore,  that  the  statute  and  case  law  gov- 
erning such  corporations  is  of  vital  interest  to  lawyers  every- 
where. 

For  more  than  a  hundred  years  the  legislature  has  been  strug- 
gling with  the  problems  of  corporate  organization  and  regula- 
tion, and  many  questions  have  come  up  for  adjudication  in  the 
courts.  The  result  has  been  that  a  very  complete  body  of  corpo- 
ration law  has  been  built  up.  Not  a  harmonious  system,  not  a 
perfect  system,  but  still  a  system  which  has  on  the  whole  worked 
well,  and  under  which  the  state  has  prospered.  And  although 
New  Jersey  has  acquired  a  somewhat  unenviable  reputation  as 
the  creator  of  irresponsible  corporations,  the  writer  believes  it  is 
based  upon  a  popular  misapprehension  of  the  law,  due  rather  to 
the  misdoings  of  some  of  her  corporate  creatures  than  to  anj' 
radical  defect  in  the  system  itself.  Such  criticisms  as  are  en- 
titled to  weight  have  been  not  so  much  of  the  New  Jersey  corpo- 
ration law  as  of  individual  New  Jersey  corporations.  The  law 
itself  compares  favorably  with  that  of  any  other  state,  and  par- 
ticularly is  this  true  in  respect  to  the  rules  established  for  the 
protection  of  stockholders  and  creditors. 

The  general  corporation  act  has  served  as  a  model  for  similai' 
legislation  in  several  of  the  other  states.  Its  provisions  repre- 
sent the  work  of  many  legislatures,  the  decisions  of  many  able 
judges  and  the  revisory  work  of  legislative  commissions  com- 
posed of  eminent  lawyers.  Some  of  the  other  corporation  acts 
have  not  been  so  carefully  revised,  and  as  to  some  classes  of  cor- 
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porations  the  statutes  are  mere  congeries  of  incoherent  and  in- 
consistent provisions. 

The  judiciary  of  New  Jersey  has  always  been  distinguished 
for  its  high  character  and  learning,  and  the  decisions  of  the 
courts  have  had  a  profound  influence  upon  the  development  of 
American  corporation  law. 

The  present  work  is  the  result  of  over  two  years'  labor  on  the 
part  of  the  author.  He  has  examined  every  volume  of  the  re- 
ports, and  he  believes  every  important  point  under  consideration 
in  the  cases  has  been  stated.  It  has  been  his  endeavor,  in  stating 
the  law  on  any  subject,  to  give  as  nearly  as  may  be  the  exact  lan- 
guage of  the  decision,  and  he  has  quoted  liberally  from  the  opin- 
ions of  the  judges.  He  has  thus  been  able  to  throw  much  light  on 
the  origin  and  reason  of  the  rules. 

The  author  has  refrained  from  expressing  his  own  views,  be- 
lieving that  in  a  practical  work  of  this  kind  lawyers  want  to  know 
only  what  the  legislature  and  the  courts  have  actually  declared 
the  law  to  be.  He  has,  therefore,  made  no  attempt  to  round  out 
the  work  so  as  to  treat  of  matters  not  covered  by  the  statutes  and 
cases,  and  for  this  reason  the  style  may  at  times  seem  to  be  abrupt 
in  passing  from  one  subject  to  another. 

In  Part  II  is  given  the  full  text  of  the  various  statutes  relat- 
ing the  the  incorporation,  management,  control  and  taxation  of 
the  classes  of  stock  companies  included  within  the  scope  of  the 
book.     These  have  never  before  been  printed  in  a  single  volume. 

In  Part  III  the  most  usual  corporate  forms  are  given,  and  in 
addition  there  will  be  found  many  valuable  precedents  of  agree- 
ments for  organization,  charter  clauses,  mortgages  and  agree- 
ments securing  bonds,  reorganization  papers,  prospectuses  and 
voting  trusts.  There  is  also  inserted  a  very  full  bill  in  chancery 
by  a  stockholder  to  prevent  the  violation  of  charter  rights. 

The  author  desires  to  express  his  appreciation  of  the  valuable 
assistance  received  by  him  in  the  preparation  of  this  work  from 
his  associates,  Messrs.  Franklin  A.  Wagner  and  George  Tumpson. 

Acknowledgment  is  also  due  to  ]\Ir.  William  J.  C.  Berry',  Li- 
brarian of  the  Mutual  Life  Law  Library,  for  many  courtesies  ex- 
tended. 

John  S.  Parker. 

Mutual  Life  Buildings,  New  York,  April  15,  1911. 
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PART  I. 

THE  LAW  OF  NEW  JERSEY  IN  RELATION  TO    COR- 
PORATIONS HAVING  CAPITAL  STOCK. 


I.  INCORPORATION  AND  ORGANIZATION. 


1.  NATURE  AND  THEORY  OF  INCORPORATION. 

In  every  system  of  law  it  has  been  found  necessary,  when  the  civ- 
ilization of  the  particular  society  involved  has  reached  a  certain  stage, 
to  recognize  as  subjects  of  legal  rights  and  duties  "persons"  who  are 
not  human  beings. i  The  idea  of  artificial  personality,  it  is  true,  has 
been  traced  back  by  Sir  Henry  Maine  to  the  most  primitive  societies, 
when  the  family  or  tribe  was  the  unit  and  the  only  unit  recognized  by 
law.2    But  the  corporation  as  we  know  it  is  the  product  of  a  highly  de- 


1 — "Every  system  of  law  that  has  attained  a  certain  stage  in  its  devel- 
opment seems  compelled  by  the  ever-increasing-  complexity  of  human  af- 
fairs to  add  to  the  number  of  persons  provided  for  it  by  the  natural 
world,  to  create  persons  who  are  not  men.  Or  rather,  to  speak  with  less 
generality  and  more  historical  accuracy,  a  time  came  when  every  system 
of  law  in  western  Europe  adopted  and  turned  to  its  own  use  an  idea  of 
non-human  persons,  ideal  subjects  of  rights  and  duties,  which  was  grad- 
ually discovered  in  the  Roman  law-books.  From  the  nature  of  the  case 
it  is  not  often  that  jurisprudence  can  make  a  discovery  comparable  to 
the  discoveries  made  by  other  sciences  or  other  arts,  for  it  has  to  await 
rather  than  to  forestall  the  slow  changes  of  common  opinion.  But  here 
there  is  something  that  we  may  fairly  call  a  discovery,  though  it  wa9 
made  by  no  one  man  and  by  no  one  age: — in  order  that  the  relationships 
between  men  may  be  adequately  and  succinctly  stated,  we  must  in 
thought  institute  a  new  order  of  persons,  persons  who  are  not  men.  We 
have  become  so  familiar  with  this  artifice  of  science  that  we  have  ceased 
to  wonder  at  it: — when  we  are  told  by  statute  that  the  word  'person'  is 
normally  to  include  'body  politic';  that  seems  a  very  natural  rule.  The 
idea  of  a  'corporation  aggregate'  a  'body  politic',  has  obviously  been  a 
powerful  instrument  in  the  hands  of  modern  law."  (Pollock  and  MaJt- 
land's  History  of  English  Law,  Vol.  I,  p.  469.) 

2 — "The  general  idea  of  a  corporation,  a  fictitious  legal  person,  distinct 
from  the  actual  persons  who  compose  it,  is  very  old.  Blackstone  ascribes 
to  Numa  Pompilius  the  honor  of  originating  the  idea.  Angell  and  Ames 
are  of  the  opinion  that  it  was  known  to  the  Greeks,  and  that  the  Romans 
borrowed  it  from  them.  Sir  Henry  Maine,  however,  shows  that  primi- 
tive society  was  regarded  by  its  members  as  made  up  of  corporate  bod- 
ies, that  the  units  'were  not  individuals  but  groups  of  men  united  by  the 
reality  or  the  fiction  of  blood  relationship',  and  that  the  family,  clan, 
N.  J.  Corp.  Law — 1 
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veloped  and  complex  state  of  civilization.  In  Rome  corporations  did 
not  exist  until  many  centuries  after  the  foundation  of  the  city.  In 
England  they  did  not  appear  until  the  eleventh  century,  when  the 
feudal  system  began  to  break  up.  Under  that  system,  of  course,  based 
as  it  was  upon  the  idea  of  personal  fealty  of  natural  persons  to  over- 
lords of  various  degrees,  the  corporation  could  not  in  the  nature  of 
things  exist.  The  first  corporations  in  England  were  created  for  the 
very  purpose  of  breaking  into  the  feudal  system  of  land  holding  to 
meet  the  needs  of  municipal,  religious  and  trading  associations. 

Whatever  the  purpose  of  its  creation  the  basic  idea  in  each  case  has 
been  that  the  corporation  is  a  person  distinct  from  its  members,  com- 
ing into  existence  as  the  result  of  the  exercise  of  sovereign  power.  At 
first  it  was  always  created  by  the  King  in  the  exercise  of  the  royal 
prerogative,  the  right  to  establish  corporations  being  one  of  the  majora 
regalia  of  the  crown.  In  later  days  the  legislature  assumed  the  right 
to  create  corporations  by  special  act,  and  at  a  still  later  day  under  gen- 
eral acts  of  incorporation.  But  whatever  the  mode  of  incorporation,  the 
corporation  as  created  was  a  person  in  the  eyes  of  the  law,  with  the 
right  to  own  property,  to  enter  into  contractual  relations  with  other 
persons  and  to  sue  in  the  courts. 

In  the  early  days  of  corporations,  when  the  only  individuals  de- 
noted by  that  name  were  religious  bodies,  municipalities  and  trade 
gilds,  and  when  scholastic  modes  of  thought  prevailed  among  learned 
men,  some  absurd  deductions  were  drawn  from  the  recognized  proposi- 
tion that  a  corporation  is  a  person.  Analogies  were  drawn  from  the 
physical  characteristics  of  natural  persons.  Corporations  had  "heads" 
and  "members,"  terms  which  exist  to  this  day.  When  either  ceased  to 
exist,  the  corporate  body  died.  If  the  "head"  were  imprisoned  the  cor- 
poration itself  became  incapable  of  acting.  Legal  rules  were  thus  made 
upon  logical  inferences  based  upon  premises  of  the  most  absurd  and 
fictitious  character.  When  such  modes  of  thought  ceased  to  exist,  the 
legal  rules  remained  and  had  to  be  justified  on  new  grounds.  Then 
the  "fiction"  idea  of  corporate  existence  came  in  vogue  and  in  theory 
though  not  in  actual  practice  still  prevails. 

The  modern  legal  concept  of  a  corporation  is  that  it  is  a  juristic  per- 
son, and  jurists  are  now  inclined  to  regard  its  existence  as  a  reality 
rather  than  a  mere  fiction  of  law.s     It  is  of  course  true  that  there  is 


tribe,  were  recognized  as  distinct  entities  of  society  before  individuals 
w^ere." — Professor  Williston,  in  Select  Essays  in  Anglo-American  Legal 
History,  Vol.  Ill,  p.   195. 

3 "  *     *     «     s^Q  constantly  need  in  modern  law  the  conception  of  an 

artificial  person,  a  subject  of  duties  and  rights  which  is  represented  by 
one  or  more  natural  persons  (generally,  not  necessarily,  by  more  than 
one),  but  does  not  coincide  with  them.  It  has  a  continuous  legal  exist- 
ence not  necessarily  depending  upon  any  natural  life;  this  legal  contin- 
uity answers  to  some  real  continuity  of  public  functions,  or  of  special 
purposes  recognized  as  having  public  utility,  or  of  some  lawful  common 
interest  of  the  natural  persons  concerned.     There  has  been  great  specu- 
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no  such  objective  reality  in  nature  as  a  corporation,  but  in  the  admin- 
istration of  law  natural  objects  are  only  of  secondary  importance.  The 
law  is  concerned  chiefly  with  the  enforcement  of  rights,  which  are 
themselves  intangible  things  existing  only  in  legal  contemplation.  The 
fiction  theory  is,  however,  at  times  invoked  by  judges  in  giving  the  rea- 
sons for  their  conclusions. 

Thus  in  Stockton  v.  Central  Railroad  Company,*  it  was  held  that  a 
lease  of  the  franchises  of  a  domestic  railroad  corporation  made  to  an- 
other domestic  railroad  corporation  organized  and  controlled  in  the 
interest  of  a  foreign  railroad  corporation  which  was  itself  incapable  of 
taking  such  lease,  should  be  canceled.     The  court  said: 

"It  follows  from  the  conclusion  reached,  that  the  intervention  of  the 
Port  Reading  Company  as  nominal  lessee  is  but  a  device  to  disguise 
the  real  nature  of  the  transaction.  *  *  *  The  misnomer  of  papers 
and  the  use  of  a  nominal  entity  as  nominal  lessee  does  not  change  the 
substance  of  the  transaction  with  which  this  court  deals.  The  situation 
here  may  be  summed  up  in  the  words  of  Vice-chancellor  Kindersley  in 
Attorney-General  v.  Great  Northern  Railway  Co.  (1  Drew  &  S.  157,  6 
Jur.  (N.  S.)  1006,  29  L.  J.  794),  'a  more  flimsy  device,  when  the  par- 
ticulars are  once  known,  it  is  impossible  to  imagine.  It  may  succeed 
for  a  time  in  baffling  persons  who  may  have  an  interest  in  preventing 
its  being  done  and  has  succeeded,  but  it  was  a  mere  crafty  contrivance 
to  evade  the  requisition  of  the  law  on  the  subject  of  joint  stock  com- 
panies.' 

"It  must  not  be  thought  that  courts  are  powerless  to  strip  off  dis- 
guises that  are  designed  to  thwart  the  purposes  of  the  law.  The  mere 
suggestion  of  such  a  condition  is  an  insult  to  the  intelligence  of  the 
judiciary.  Whenever  such  disguises  are  made  apparent  they  can  read- 
ily be  disrobed.  The  difficulty  is  in  showing  the  disguises,  not  in  pene- 
trating them  when  they  appear." 

It  will  be  found  on  examination  of  the  cases  that  this  theory  is  hardly 
ever  invoked  unless  it  is  desired  to  deny  the  competency  of  a  corporation 
to  do  certain  acts.     Within  its  competency,  however,  the  personality  of 


lative  controversy  on  the  Continent  of  Europe,  not  without  practical  as- 
pects, as  to  the  true  nature  of  corporate  bodies.  For  a  long-  time  the 
prevailing  theory  was  that  the  personality  of  a  corporation  was  a  mere 
legal  Action,  and  its  rights  derived  in  every  case  from  a  special  creation 
by  the  State,  even  though  the  State's  powers  in  that  behalf  might  be 
delegated,  or  exercised  in  the  form  of  general  regulations.  Closely  as- 
sociated with  this  doctrine  is  the  assumption,  which  runs  through  the 
whole  of  Continental  public  law,  that  associations  of  any  kind  must  not 
be  formed  without  being  authorized  by  the  State.  But  of  late  years  a 
contrary  doctrine  has  been  maintained  by  writers  of  considerable  au- 
thority, and  seems  to  be  gaining  ground,  namely,  that  the  legal  exist- 
ence or  personality  of  a  corporation,  though  limited  in  various  ways, 
is  quite  as  real  as  that  of  an  Individual.  «  *  *  j  believe  the  'realist' 
view  to  be  the  sounder."  (Sir  Frederick  Pollock:  First  Book  of  Juris- 
prudence, p.  112.) 

4—50  N.  J.  Eq.   52    (1892). 
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the  corporate  body  is  recognized  to  the  fullest  extent.  Thus,  said  Chief 
Justice  Green  in  Assurance  Co.  ads.  Cole:^ 

"Nothing  is  more  clear  than  the  distinction  existing  in  law  between 
the  person  of  the  corporation  and  that  of  the  individual  corporators. 
A  corporation,  says  Mr.  Kyd,  is  a  political  person,  capable,  like  a  natural 
person,  of  enjoying  a  variety  of  franchises.  It  is  vested,  by  the  policy 
of  the  law,  with  a  capacity  of  acting  in  several  respects  as  an  individual, 
particularly  of  taking  and  granting  property,  contracting  obligations, 
and  of  suing  and  being  sued.  The  great  object  of  an  incorporation  is 
to  bestow  the  character  and  properties  of  personality  and  individuality 
upon  the  legal  entity  called  the  corporation,  as  distinct  from  the  persons 
of  the  corporators.  And  the  power  of  suing  and  being  sued  as  a  person 
in  its  corporate  name  is  one  of  the  inherent  capacities  of  every  cor- 
poration at  common  law,  as  well  as  by  statute. 

"As  a  result  of  this  principle,  a  contract  by  a  corporation  does  not 
bind  the  individual  corporators.  A  judgment  against  a  corporation  is 
no  lien  upon  the  property  of  the  corporators.  In  a  suit  by  a  corporation 
the  individual  corporators  are  not  liable  to  be  served  with  process,  nor 
are  they  answerable  for  costs.  In  actions  by  and  against  corporations, 
the  declarations  of  corporators  are  not  admissible  in  evidence  against 
the  corporation  as  the  declarations  of  parties.'" 

And  in  another  case  in  the  Supreme  Court,  the  judge  v/riting  for 
the  court  said: 

"Where  a  corporation  is  a  party  to  the  record,  neither  the  president, 
the  secretary,  the  individual  directors  nor  stockholders  are  parties  to 
the  action.  A  corporation  has  a  distinct  legal  existence  as  a  person,  or 
party  capable  of  suing  and  being  sued,  and  process  against  it  brings 
only  such  artificial  body  into  the  court.  By  statute,  process  may  be 
served  on  some  designated  officers  of  the  company,  but  such  service 
brings  the  corporation,  and  not  the  individual  served,  into  court.  The 
officers  of  a  corporation  are  but  its  agents,  who  represent  it  in  the  dis- 
charge of  its  purposes,  within  the  limits  prescribed  to  each,  and  being 
such  limited  agents,  they  do  not  stand  upon  the  record  as  principals  or 
parties  to  the  action.  The  party  is  the  person  for  whose  immediate 
interest  the  suit  is  prosecuted,  and  whose  name  appears  on  the  record."6 

So  also,  in  Conway  v.  Halsey,^  Chief  Justice  Beasley  said:  "A  cor- 
poration is  a  distinct  person  in  law,  in  whom  all  the  corporate  prop- 
erty is  vested." 

The  franchise  of  acting  as  a  corporation  can  be  granted  only  by  the 
legislature.     In    Seely   v.    Schenck,8    Chief    Justice   Kirkpatrick   said: 

"Men  associating  themselves  together  for  trade  and  commerce,  and 
other  lawful  purposes,  it  is  true,  may  assume  a  name,  under  which  they 


5 — 26  N.  J.  L.   362   (1857). 

6 — Apperson  v.  Mutual  Benefit  Life  Ins.  Co.,  38  N.  J.  L.  272    (1876). 

7 — 44  N.  J.  L.  462   (1882). 

8 — 2  N.  J.  L.  71   (1806). 
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may  carry  on  their  business.  *  *  *  But  by  this  assumed  name,  they 
cannot  appear  in  a  court  of  justice.  They  can  neither  sue  nor  be  sued 
by  it.  This  is  a  privilege  appertaining  to  corporate  bodies  only.  A 
contrary  doctrine  would  carry  with  it,  a  power  to  any  number  of  in- 
dividuals to  associate  themselves  together  under  an  assumed  name, 
many,  if  not  all  the  privileges  of  bodies  corporate,  created  by  law.  This 
is  contrary  to  the  policy  of  our  civil  institutions.  To  sue  and  to  be 
sued  in  their  corporate  name,  is  one  of  the  great  privileges  always 
granted  to  corporate  bodies.  It  can  only  be  authorized  by  the  supreme 
power  of  the  state." 

While  the  distinction  between  the  corporation  and  its  members  is 
always  observed  in  courts  of  law,  the  court  of  chancery  will  when  jus- 
tice demands  recognize  and  apply  the  principle  that  the  stockholders 
are  the  real  owners  of  the  corporate  property.  Vice-Chancellor  Pitney 
stated  the  rule  as  follows: 

"Our  trading  corporations  and  all  their  assets  belong  to  the  actual 
stockholders  and  not  to  the  directors.  The  stockholders  or  shareholders 
are  the  actual  and  beneficial  owners.  The  artificial  entity — the  corpora- 
tion— is  a  mere  shell  legalized  and  adopted  for  the  purpose  of  securing 
perpetual  succession  and  convenience  in  the  division  and  transfer  of 
ownership.  The  corporation  affairs,  indeed,  are  managed  wholly  by  the 
directors,  who  are  chosen  by  and  represent  the  owners  and  derive  their 
power  wholly  from  them.  In  actual  practice  these  owners  are  power- 
less to  control  and  manage  their  property  except  through  their  di- 
rectors. In  fact,  the  scheme  of  corporate  management  is  that  of  a  rep- 
resentative government,  in  which  the  representatives  are  bound  to  be 
governed  by  and  represent  only  the  interests  of  those  they  represent. 
Hence,  any  device  or  practice  which  in  anywise  or  to  any  degree  dimin- 
ishes or  prevents  the  exercise  of  the  right  of  each  of  the  actual  owners 
to  have  a  voice  in  the  election  of  directors  precisely  in  proportion  to 
the  amount  of  his  interest,  is  vicious,  and  in  positive  contravention  of 
the  fundamental  principle  upon  which  our  corporations  are  built  up."  9 

But  in  cases  in  courts  of  equity,  the  corporate  entity  is  recognized: 

"It  is  urged,  however,  that  in  this  case  the  corporation  was  but  a 
mere  form  which  the  partners  gave  to  what  was  in  fact  only  a  copart- 
nership, and  that  this  court  is  therefore  at  liberty  to  treat  and  deal  with 
it  as  a  copartnership.  The  bill  alleges  that  the  corporation  is  a  quasi 
partnership.  It  appears  by  the  answer  that  a  partnership  was  at  first 
agreed  upon  between  the  parties,  but  it  was  afterwards  agreed  between 
them  to  form  a  corporation  instead.  It  is  entirely  clear  that  the  court 
in  dealing  with  the  subject  must  treat  the  company  as  a  corporation, 
and  it  cannot,  in  order  to  acquire  jurisdiction  over  it  to  dissolve  it,  dis- 
regard and  ignore  its  form  and  character."  lo 


9 — O'Connor  v.  International  Silver  Co.,  68  N.  J.  Eq.  67  (1904). 
10 — Einstein  v.  Rosenfeld,  38  N.  J.  Eq.  309  (1884).     See  also  Sternberg 
V.  Wolff,  56  N.  J.  Eq.  389   (1897);  56  N.  J.  Eq.  555  (1898). 
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And  in  a  recent  case  the  late  Judge  Dill,  in  the  court  of  Errors  and 
Appeals,  said: 

"It  is  fundamental  that,  no  matter  how  the  shares  of  stock  are  held, 
the  corporation  itself  is  an  entity  wholly  separate  and  distinct  from  the 
individuals  who  compose  and  control  it.  The  complainant  and  the  de- 
fendant, though  owning  the  entire  capital  stock  of  the  two  corporations, 
are  not,  as  expressed  by  Chief  Justice  Waite  in  the  leading  case  of 
Pullman's  Palace  Car  Co.  v.  Missouri  Pacific  Ry.  Co.,  115  U.  S.  587,  6 
Sup.  Ct.  194,  29  L.  Ed.  499,  'the  corporation,  in  the  sense  of  that  term 
as  applied  to  the  management  of  the  corporate  business  or  the  control 
of  the  corporate  property.'  The  law  never  contemplated  that  persons 
engaged  in  business  as  partners  may  incorporate,  with  intent  to  obtain 
the  advantages  and  immunities  of  a  corporate  form,  and  then,  Proteus 
like,  become  at  will  a  copartnership  or  a  corporation,  as  the  exigencies 
or  purposes  of  their  joint  enterprise  may  from  time  to  time  require. 
The  policy  of  the  law  is  to  the  contrary.  If  the  parties  have  the  rights 
of  partners,  they  have  the  duties  and  liabilities  imposed  by  law,  and 
are  responsible  in  solido  to  all  creditors.  If  they  adopt  the  corporate 
form  with  the  corporate  shield  extended  over  them  to  protect  them 
against  personal  liability,  they  cease  to  be  partners,  and  have  only  the 
rights,  duties,  and  obligations  of  stockholders.  They  cannot  be  part- 
ners inter  sese  and  a  corporation  as  to  the  rest  of  the  world.  Further- 
more, upon  grounds  of  public  policy,  the  doctrine  contended  for  cannot 
be  tolerated,  as  it  renders  nugatory  and  void  the  authority  of  the  Legis- 
lature— a  co-ordinate  branch  of  the  government — established  by  the 
Constitution,  in  respect  to  the  creation,  supervision,  and  winding  up  of 
corporations.  These  views  are  amply  sustained  by  abundant  authority. 
'A  corporation  is  a  legal  person  just  as  much  as  an  individual,'  said  the 
Court  in  Sheffield,  etc.,  Bldg.  Society,  22  Q.  B.  D.  476.  And  in  Society 
V.  Abbott,  2  Beav.  567,  Lord  Langdale,  M.  R.,  held  that,  as  in  this  case, 
great  confusion  arises  by  failure  to  distinguish  the  body  corporate  from 
the  individuals  who  constitute,  'not  the  corporation,  but  all  the  members 
of  the  corporation.'  The  doctrine  repeatedly  urged  by  the  complainant 
and  adopted  by  the  Vice  Chancellor,  viz.,  that  'the  English  and  Illinois 
corporations  were  respectively  agencies  by  which  they'  (Jackson  and 
Hooper)  'accomplished  their  results'  was  expressly  repudiated  by  the 
House  of  Lords  in  Salomon  v.  Salomon  &  Co.,  Ltd.  (45  Weekly  Reporter, 
p.  193;  L.  R.  App.  Cas.  1897,  p.  22),  where  Lord  Halsbury  met  this  argu- 
ment, saying:  'I  will  for  the  sake  of  argument  assume  the  proposition 
that  the  Court  of  Appeals  lays  down,  that  the  formation  of  the  com- 
pany was  a  mere  scheme  to  enable  Salomon  to  carry  on  business  in  the 
name  of  the  company.  *  *  *  Either  the  limited  company  was  a  legal 
entity  or  it  was  not.  If  it  was,  the  business  belonged  to  it  and  not  to 
Salomon.  If  it  was  not,  there  was  no  person  and  no  thing  to  be  an 
agent  at  all;  and  it  is  impossible  to  say  at  the  same  time  that  there  is 
and  there  is  not  a  company.'  And  Lord  Macnaghten  thus  concurred: 
'The  company  is  at  law  a  different  person  altogether  from  the  subscrib- 
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ers  to  the  memorandum;  and,  though  it  may  be  that  after  incorporation 
the  business  is  precisely  the  same  as  it  was  before,  and  the  same  per- 
sons are  managers,  and  the  same  hands  receive  the  profits,  the  company 
is  not  in  law  the  agent  of  the  subscribers  or  trustee  for  them.'  Two 
years  earlier,  Lindley,  L.  J.,  asserted  the  same  rule  in  the  case  of  New- 
man &  Co.,  1895,  1  Ch.  674,  685.  'It  is  true  that  this  company  was  a 
small  one,  and  is  what  is  called  a  private  company,  but  its  corporate 
capacity  cannot  be  ignored.  Those  who  form  such  companies  obtain  great 
advantages,  but  accompanied  by  some  disadvantages.  *  *  *  An  incor- 
porated company's  assets  are  its  property,  and  not  the  property  of  the 
shareholders  for  the  time  being.  *  *  *  The  court  is  bound  to  rec- 
ognize the  company  as  incorporated,  and  to  give  effect  to  all  the  conse- 
quences of  such  incorporation.'  "  n 

The  tendency  of  modern  adjudications  has  been,  as  far  as  practicable, 
to  treat  corporations  as  natural  persons.  They  are  now  held  liable  as 
individuals,  civilly  and  criminally,  for  torts  committed  by  their  agents 
or  servants,  while  they  are  held  amenable  to  the  law  for  all  injuries  in- 
flicted by  their  wrongful  acts.  "They  should,  upon  principles  of  even- 
handed  justice,  be  held  entitled  to  its  protection  for  all  injuries  suffered 
by  them  at  the  hands  of  others."  12 

Whether  an  aggregation  of  individuals,  united  in  an  artificial 
body,  is  a  corporation  or  not,  is  to  be  determined  rather  by  the  faculties 
and  powers  conferred  upon  the  body  than  by  the  name  or  description 
given  to  it.  Thus  it  was  held  that  a  joint  stock  company  or  association 
formed  under  the  laws  of  the  state  of  New  York  is  a  corporation  within 
the  meaning  of  the  provision  of  the  Practice  act  relating  to  the  mode 
of  serving  process  in  actions  at  law.is 

And  in  Tide  Water  Pipe  Company  v.  Assessors,!*  it  was  held  by  the 
Supreme  Court,  in  construing  the  Franchise  Tax  act,  that  partnership 
associations  organized  under  the  Pennsylvania  statute  of  June  2,  1874, 
are  invested  with  the  essential  characteristics  of  corporations  and  may 
be  taxed  as  corporations  in  this  state. 

In  cases  where  it  has  not  been  changed  by  statute  the  common  law 
rules  in  respect  to  corporations  apply.  In  New  Jersey  it  is  the  settled 
doctrine  that  the  mere  fact  of  there  being  no  positive  evidence  of  the 
adoption  of  any  principle  of  the  common  law  prior  to  the  Revolution, 
will  not  be  sufficient  to  exclude  it,  if  in  its  nature  it  is  adapted  to  our 


11 — Jackson  v.  Hooper,   75  Atl.   568   (Court  of  Errors   &  Appeals,   1910), 

12 — Chief  Justice  Green  in  Trenton  Mutual  Life  &  Fire  Insurance  Co. 
v.  Perrine,  23  N.  J.  L.  402  (1852).  "For  the  conception  of  a  corporation 
as  a  legral  person,  a  conception  going-  back  farther  than  can  be  definitely 
traced,  involves  necessarily  the  consequence  that  before  the  law  the  cor- 
poration shall  be  treated  like  any  other  person.  To  this  consequence 
there  is  a  necessary  exception  in  regard  to  such  rights  and  duties  as  re- 
quire an  actual  person  for  their  subject."  Professor  Williston  in  Select 
Essays   in  Anglo-American  Legal   History,  Vol.   Ill,  p.   209. 

13— Edgeworth  v.  Wood,  58  N.  J.  L.  463   (1896). 

14—57  N.  J.  L.  516   (1895). 
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circumstances,  and  is  not  in  opposition  to  the  principles  of  our  govern- 
ment. The  presumption  is,  that  all  the  common  law,  not  directly  re- 
pugnant to  our  republican  form  of  government,  and  not  changed  by 
statute,  was  in  full  force.  Before  it  can  be  admitted  to  have  been  dis- 
used or  modified,  there  ought  to  be  very  convincing  evidence  that  a 
contrary  usage  was  universal  and  of  long  standing,  adopted  by  the 
courts  of  this  state  as  its  peculiar  common  law.15 

2.  CLASSIFICATION  OF  CORPORATIONS. 

The  common  law  classification  of  corporations  aggregate  and  sole  is 
not  now  of  practical  importance,  although  in  a  recent  case  it  was  held 
that  the  purchaser  of  corporate  franchises  at  a  judicial  sale,  pursuant  to 
Section  82  of  the  Corporation  Act  (P.  L.  1881,  p.  33;  P.  L.  1875,  p.  41) 
is  by  virtue  of  the  statute  made  a  corporation  sole.i 

The  modern  classification  of  corporations  is  based  upon  differences  of 
function.  The  two  great  classes  are  public  and  private  corporations, 
with  a  middle  class  (which  strictly  speaking,  however,  are  private  cor- 
porations with  public  functions  or  duties  to  perform)  commonly  known 
as  quasi  public  corporations. 

Public  corporations  are  such  as  are  created  for  political  purposes. 
They  are  invested  with  subordinate  legislative  powers,  to  be  exercised 
for  local  purposes  connected  with  the  public  good.  Their  powers  are 
subject  to  the  control  of  the  legislature,  and  the  charters  of  such  incor- 
porations may  be  altered  or  repealed  at  the  pleasure  of  the  legislature. 
But  a  corporation  is  not  public  merely  because  its  object  is  of  a  public 
character.  "A  bank  created  by  the  government  for  its  own  uses,  and 
where  the  stock  is  exclusively  owned  by  the  government,  is  a  public 
corporation.  But  a  bank  whose  stock  is  owned  by  private  persons  is  a 
private  corporation,  though  its  object  and  operation  partake  of  a  public 
nature,  and  though  the  govenmient  may  have  become  a  partner  in  the 
association  by  sharing  with  the  corporators  in  the  stock.  The  same 
thing  may  be  said  of  insurance,  canal,  bridge,  turnpike,  and  railroad 
companies.  The  uses  may,  in  a  certain  sense,  be  called  public,  but  the 
corporations  are  private  equally  as  If  vested  in  a  single  person.  This  is 
clearly  the  American  doctrine,  though  a  different  classification  appears 
to  be  adopted  in  England."  2 

Private  corporations  may  be  divided  into  two  great  classes: 

1.  Non-stock  corporations,  including  religious  associations,  social  or- 
ganizations, etc.;  this  class  being  also  sometimes  called  membership 
corporations. 

2.  Corporations  having  a  capital  stock  divided  into  shares,  created  for 
business  purposes,  commonly  called  stock  companies. 


15 — Bell  V.  Goug-h,  23  N.  J.  L.  624   (Court  of  Errors  &  Appeals,  1852). 
1 — McCarter  v.  Vineland  Light  &  Power  Co.,  73  N.  J.  Eq.  703   (Court  of 
Errors  &  Appeals,  1907). 

2 — Tinsman  v.  Belvidere  Delaware  R.  R.  Co.,  26  N.  J.  L.  148   (1857). 
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Stock  companies  are  divided  into  two  great  classes  based  on  their 
relations  to  the  public  and  to  the  state: 

1,  Public  service  corporations  so  called  (including  railroad  companies, 
street  railway  companies,  gas,  electric  light  and  water  companies,  etc.) 
and  other  corporations  carrying  on  a  business  "affected  with  a  public 
interest"  (including  banks,  insurance  companies,  etc.). 

2.  Private  business  companies  (including  manufacturing  and  other 
industrial  companies).  In  number  as  well  as  the  amount  of  capital  in- 
volved this  class  is  the  most  important. 

The  distinction  between  these  two  classes  is  of  the  utmost  importance 
hoth  in  respect  to  their  statutory  regulation  and  the  application  to  their 
acts  and  the  acts  of  their  officers  and  members  of  the  general  rules  of 
corporation  law. 

Another  classification  of  practical  importance  is  based  on  the  mode 
of  incorporation,  involving  also  to  some  extent  differences  of  statutory 
regulation.  In  this  classification,  being  artificial,  the  line  of  distinction 
between  public  service  and  private  business  corporations  is  not  clearly 
drawn.  Thus,  electric  light  and  power  companies  and  steam  heat  and 
power  companies  are  incorporated  under  the  General  Corporation  act. 
So  far  as  this  book  is  concerned,  this  statutory  classification  includes 
corporations  formed  under  the  following  general  incorporation  acts: 

(a)  General  Corporation  act   (referred  to  hereafter  as  the 

Corporation  Act). 

(b)  Gas  Companies  act. 

(c)  Land  Improvement  Companies  act. 

(d)  Navigation  Companies  act. 

(e)  Partnership  Associations  act. 

(f)  Power  Companies  act. 

(g)  Railroad  act. 

(h)   Sewerage  Companies  act. 
(i)   Street  Railway  and  Traction  Companies  acts, 
(j)  Telegraph  and  Telephone  Companies  act. 
(k)  Water  Companies  act. 
(1)   "Workingmen's  Co-operative  Societies  act. 
The  text  of  each  of  these  acts  will  be  found  in  Part  II  of  this  book. 

3.  INCORPORATION  BY  SPECIAL  ACT;  STATUS  OF  CORPORA- 
TIONS CREATED  BY  SPECIAL  ACT. 

The  Constitution,  as  amended  in  1875  (art.  IV,  §  7,  par.  II)  provides 
that  the  legislature  shall  pass  no  special  act  conferring  corporate  pow- 
ers, but  they  shall  pass  general  laws  under  which  corporations  may  be 
organized  and  corporate  powers  of  every  nature  obtained,  subject,  never- 
theless, to  repeal  or  alteration  at  the  will  of  the  legislature. 

From  the  organization  of  the  state  government  until  the  constitu- 
tional amendments  of  1875,  which  prohibited  special  laws  for  the  pur- 
pose, many  special  charters  were  granted  by  the  legislature  conferring 
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corporate  powers,  many  of  wtiich  are  still  in  existence.  The  earliest 
was  the  charter  of  the  Society  for  the  Establishment  of  Useful  Manu- 
factures, passed  November  22d,  1791  (P.  L.  1791,  p.  730,  §  17). 

Many  of  these  early  charters  were,  by  their  terms  or  by  implication 
under  the  rule  of  the  Dartmouth  College  case,  irrepealable,  and  in  New 
Jersey  v.  Yard,  95  U.  S.  104,  the  Supreme  Court  of  the  United  States  de- 
clared that  notwithstanding  the  act  of  1846  which  provided  that  all 
charters  thereafter  granted  were  subject  to  amendment,  alteration  and 
repeal,  it  was  competent  for  the  state  legislature  to  make  an  irrepeal- 
able contract,  and  that  therefore,  it  was  in  every  case  a  question  whether 
it  was  Intended  to  reserve  to  the  state  the  right  to  repeal  the  contract 
at  will.i 

An  act  which  extends  the  period  of  existence  of  a  corporation  is  a 
grant  of  corporate  powers  and  if  special  is  unconstitutional. 2 

4.  INCORPORATION  UNDER  GENERAL  ACTS. 

Since  the  amendment  of  the  Constitution  in  1875  all  corporations  must 
be  formed  under  general  acts.  A  list  of  these  acts,  so  far  as  the  kinds 
of  corporations  treated  in  this  book  are  concerned,  is  given  in  section  2 
above.  The  Corporation  act  (An  act  concerning  corporations  [Revision 
of  1896])  is,  however,  more  than  an  enabling  act,  as  many  of  its  pro- 
visions apply  to  all  classes  of  private  corporations.  It  is,  in  large 
measure,  a  codification  of  the  corporation  law  of  the  state. 

The  general  act  gives  to  all  corporations  general  corporate  powers 
and  all  others  necessary  to  their  exercise.  If  these  were  not  sufficient 
to  effect  the  objects  of  the  corporation  recourse  was  formerly  had  to  the 
legislature  for  a  specific  grant  of  power.  The  constitution  providing 
that  "the  legislature  shall  pass  no  special  act  conferring  corporate 
powers,  but  shall  pass  general  laws  under  which  corporations  may  be 
organized  and  corporate  powers  of  every  nature  obtained,"  and  the  gen- 
eral Corporation  act  being,  as  it  now  stands,  passed  in  obedience  to  the 
mandate  of  the  Constitution,  the  certificate  required  by  that  act  becomes 
the  charter  of  the  company  and  the  equivalent  of  the  former  special  act 
of  the  legislature.! 

The  general  corporation  act  is  the  residuary  incorporating  act,  so  tO' 
speak;  that  is  to  say,  where  provision  is  not  made  by  any  other  general 
act  for  the  incorporation  of  a  company  for  a  particular  purpose,  it  may 
be  effected  under  the  former.  And  it  would  seem  that  where  provision 
is  made  in  another  act,  incorporation  must  be  effected  thereunder.  So 
also  where  the  legislature  has  specially  regulated  the  exercise  of  the 
powers  of  a  corporation  by  express  provisions  and  express  and  implied 

1 — Singer  Manufacturing  Co.  v.  Heppenheimer,  58  N.  J.  L.  63  (Court  of 
Errors  &  Appeals,  1896). 

2 — Grey,  Attorney-General  v.  Newark  Plank  Road  Co.,  65  N.  J.  L,.  51 
(1900);  65  N.  J.  L.   603   (Court  of  Errors  &  Appeals,  1901). 

1 — Ellerman  v.  Chicago  Junction  Railways,  etc.,  Co.,  49  N.  J.  Eq.  21T 
(1891). 
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limitations  in  its  charter,  subsequent  general  enactments  cannot  operate 
as  a  repealer.2 

A  corporation  may  be  organized  under  "An  act  to  incorporate  and 
regulate  telegraph  companies"  and  its  supplements,  to  operate  and  con- 
demn a  route  for  a  telephone  line.s 

5.  PURPOSES  OR  OBJECTS  FOR  WHICH  CORPORATIONS  MAY 
BE  CREATED  UNDER  GENERAL  LAWS. 

The  corporation  act  provides  i  that: 

"Upon  executing,  recording  and  filing  a  certificate  pursuant  to  all  the 
provisions  of  this  act,  three  or  more  persons  may  become  a  corporation 
for  any  lawful  purpose  or  purposes  whatever,  other  than  a  savings  bank, 
a  building  and  loan  association,  an  insurance  company,  a  surety  com- 
pany, a  railroad  company,  a  telegraph  company,  a  telephone  company,  a 
canal  company,  a  turnpike  company  or  other  company  which  shall  need 
to  possess  the  right  of  taking  and  condemning  lands  in  this  state,  or 
other  than  a  corporation  provided  for  by  'An  act  concerning  banks  and 
banking'  (revision  of  1899),  or  by  'An  act  concerning  trust  companies' 
(revision  of  1899),  or  by  'An  act  concerning  safe-deposit  companies' 
(revision  of  1899).  It  shall,  however,  be  lawful  to  form  a  company 
hereunder  for  the  purpose  of  constructing,  maintaining  and  operating 
railroads,  telephone  or  telegraph  lines  outside  of  this  state;  provided, 
that  any  company  organized  under  the  provisions  of  this  act  for  crema- 
tion purposes  shall,  before  beginning  business,  file  a  certified  copy  of  its 
certificate  of  incorporation  with  the  state  board  of  health  and  obtain 
from  said  board  a  license  to  carry  on  said  business,  under  such  rules 
and  regulations  as  said  board  may  prescribe." 

The  exceptions  stated  are  not,  however,  the  only  exceptions. 
It  has  been  repeatedly  held  by  the  Supreme  Court  that  where  the  legis- 
lature passes  separate  acts  providing  for  the  organization  of  certain 
classes  of  corporations  (especially  those  owing  duties  and  responsibili- 
ties to  the  public)  under  conditions  inconsistent  with  or  different  from 
those  prescribed  by  the  General  Corporation  Act,  the  effect  is  to  im- 
pliedly prohibit  the  organization  of  corporations  of  those  classes  under 
the  latter  act  although  there  be  no  expressed  prohibition  in  terms.2 

Chancellor  Pitney,  however,  in  State  v.  Atlantic  City  &  S.  R.  Co.,  re- 
marked that:  "So  far  as  observed  this  doctrine  has  not  heretofore  been 
directly  in  question  in  this  Court,  and  we  do  not  at  present  propose  to 
pass  upon  its  soundness  or  its  precise  limitation  if  sound." 


2 — Robotham  v.  Prudential  Insurance  Co.,  64  N.  J.  Eq.  673  (1903).  State 
v.  Minton,  23  N.  J.  L.  529  (1852);  State  v.  Belvidere,  25  N.  J.  L  563  (1856); 
State  V.  Mills,  34  N.  J.  L  177  (1870);  Vail  v.  Easton  &  Amboy  Railroad 
Co.,  44  N.  J.  L.   237   (1882). 

3 — Duke  v.  Central  New  Jersey  Telephone  Co.,  53  N.  J.  L.  341  (1891). 

1 — Section  6,  as  amended  by  P.  L.  1907,  p.  35. 

2— State  v.  Atlantic  City  &  S.  R.  Co..  77  N.  J.  L.  465  (Court  of  Errors  & 
Appeals,  1909);  Montclair  Military  Academy  v.  Assessors,  65  N.  J.  L.  516 
(1900). 
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In  Fogg  V.  Ocean  City.s  the  court  said  that  the  act  of  1896  is  only  a 
revision  of  statutes  existing  at  the  time  of  its  passage,  and  although  it 
provides  that  companies  may  be  formed  thereunder  for  any  lawful  pur- 
pose, that  language  has  no  broader  scope  than  it  had  in  the  act  of  1875, 
as  amended  in  1888,  and  the  passage  of  acts  amending  other  general 
incorporation  acts  indicates  that  it  v/as  the  legislative  intent  that  cor- 
porations for  the  purposes  provided  for  in  such  other  acts  must  continue 
to  be  formed  under  such  acts.  And  in  that  case  it  was  held  that  a 
sewer  company  cannot  be  formed  under  the  general  Corporation  Act. 

In  Attorney  General  v.  Hudson  Co.  Water  Co.,*  the  Court  of  Errors  and 
Appeals  held  that  notwithstanding  water  companies  (for  the  purpose  of 
diverting  water  from  streams  and  storing  and  selling  the  water  thus 
diverted),  are  not  within  the  express  prohibition  of  the  proviso  to  Sec- 
tion 6  of  the  Corporation  Act  either  as  originally  enacted  or  as  amended 
in  1899,  "It  seems  reasonably  clear  that  it  was  not  the  legislative  intent 
that  the  incorporation  of  such  companies  was  to  be  permitted  under 
those  acts.  The  exclusion  of  the  express  authorization  of  such  com- 
panies that  resulted  from  the  repealer  of  the  act  of  1875  and  its  supple- 
ments, and  the  express  exclusion,  in  the  act  of  1896  of  companies  need- 
ing to  possess  the  right  to  condemn  lands  in  this  state,  are  circumstances 
that  point  in  this  direction.  The  appellant's  charter,  therefore,  confers 
no  power  to  divert  water  from  streams,  and  to  sell  the  same,  beyond  the 
mere  power  to  engage  in  'any  lawful  business.' " 

In  Domestic  Telegraph  Co.  v.  Newark,5  it  was  held  that  a  telegraph 
company  cannot  be  formed  under  the  corporation  act. 

In  Richards  v.  Dover,6  it  was  held  that  a  water  company  cannot  be 
formed  under  the  corporation  act. 

In  Montclair  Military  Academy  v.  Assessors.^  Mr.  Justice  Collins  ex- 
pressed a  doubt  as  to  whether  an  educational  institution  may  legally  be 
organized  under  the  General  Corporation  act  in  as  much  as  there  are 
other  general  statutes  providing  for  the  incorporation  of  societies  for 
the  promotion  of  learning — some  of  them  authorizing  capital  stock. 
"The  legislature  has  since  undertaken  to  repeal  those  statutes,  but  un- 
der a  title  that,  as  to  some  of  them,  may  be  inefficacious.  (P.  L.  1899, 
p.  189.)  In  1895  they  were  in  full  force  and  it  is  arguable  that  the 
methods  thereby  prescribed  of  obtaining  corporate  existence  were  ex- 
clusive of  others  resting  in  the  omnibus  clause  of  the  General  Corpora- 
tion act  authorizing  incorporation  for  'any  lawful  business  or  purpose 
whatever.' " 

In  McCarter,  Attorney  General,  v.  Imperial  Trustee  Co.,8  the  provi- 


3_74  N.  J.  L.  362  (1907). 
4_70  N.  J.  Eq.  695  (]906). 
5_49  N.  J.  L.  344  (1887). 
6_61  N.  J.  L.  400  (1898). 
7_65  N.  J.  L.  516  (1900). 
S_72   N.   J.  L.   42    (1905). 
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sions  of  the  objects  clauses  of  a  certificate  of  incorporation  filed  under 
the  general  corporation  act  were  considered  and  held  to  be  in  violation 
of  the  prohibitions  of  sections  6  and  3  in  respect  to  banking  and  trust 
company  powers. 

Subject  to  these  express  and  implied  limitations,  the  language  of  sec- 
tion 6  is  given  full  force  and  effect.     Thus  in  Dittman  v.  Distilling  Co. 
of  America,^  it  was  held  that  a  corporation  created  for  the  purpose  of 
holding  stock  and  controlling  the  operations  of  other  corporations,  was 
organized  for  "a  lawful  purpose,"  within  the  meaning  of  the  Corpora- 
tion act,  and  was  entitled  to  purchase  and  hold  such  stock.    Vice-Chan- 
cellor  Emery  said:  "The  ownership  of  stock  and  control  of  corporations 
by  means  of  such  ownership  by  either  an  individual  or  partnership  is  in 
general  a  lawful  act,  and  the  organization  of  a  partnership  for  the  pur- 
pose of  such  ownership  and  control,  either  alone  or  in  connection  with 
other  objects,  is  unquestionably  a  lawful  object  or  purpose  of  association 
of  individuals.     The  only  theory  upon  which  the  formation  of  corpora- 
tions for  the  purpose  of  holding  stock  of  other  corporations  can  be  held 
not  to  be  a  'lawful  purpose,'  within  the  meaning  of  the  act,  is  that  an 
authority  to  own  the  stock  and  control  the  management  of  other  cor- 
porations must  be  given  expressly  and  in  terms  in  the  section  authoriz- 
ing the  formation  of  companies  in  order  to  be  lawful.     This  power  to 
own  and  control  stock  of  other  corporations  is  expressly  given,  by  a  sub- 
sequent section,  to  all  corporations  when  organized,  and  to  the  same  ex- 
tent as  individuals;  such  ownership  of  stock  is  therefore  a  lawful  act. 
This  legislative  declaration  as  to  the  lawfulness  of  the  ownership  of 
stock  by  corporations  precludes  the  courts,  as  it  seems  to  me,  from  de- 
claring that  such  ownership  cannot  be  included  within  the  'lawful  pur- 
poses' for  which  a  corporation  may  be  formed  merely  for  the  reason  that 
it  is  not  expressly  and  specially  authorized  in  the  section  of  the  act 
defining  the  purposes  of  incorporation.     What  purposes  are   'lawful' 
within  the  meaning  of  this  section  must  be  ascertained  by  reference  to 
the  scope  of  the  laws  in  force  declaring  the  lawful  character  of  acts, 
and  taking  the  whole  scope  of  the  act  it  would  seem  that  the  ownership 
of  stock  in  other  corporations,  either  alone  or  in  connection  with  other 
objects  as  the  purpose  of  the  corporation,  is  a  purpose  of  incorporation 
authorized  by  the  act." 

The  purpose,  however,  must  be  a  lawful  one,  and  a  statute  enacted  in 
1905  10  provides  that  "any  person  or  persons  who  shall  organize  or  in- 
corporate, or  procure  to  be  organized  or  incorporated,  any  corporation 
or  body  corporate  under  the  laws  of  this  state,  with  intent  thereby  to 
further  promote  or  conduct  any  fraudulent  or  unlawful  object,  shall  be 
guilty  of  misdemeanor." 

As  to  the  purposes  for  which  corporations  may  be  formed  under  the 
other  general  acts,  see  Part  II  of  this  book. 


9—64  N.  J.   Eq.   537    (1903). 
10— P.  L.   1905,  p.   257. 
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6.  RIGHT  TO  INCORPORATE;  STATUTORY  QUALIFICATIONS  OP 

INCORPORATORS. 

The  right  to  incorporate  under  the  general  incorporation  acts  is 
usually  accorded  to  all  persons  who  conform  to  the  statutory  provi- 
sions. Incorporators  under  the  general  corporation  act  are  not  required 
to  be  residents  of  the  state,  nor  are  they  required  to  be  citizens  of  the 
United  States.  Each  incorporator  must  be  a  subscriber  for  at  least  one 
share  of  stock.  As  to  the  qualifications  of  incorporators  of  other  classes 
of  corporations,  see  Part  II  of  this  book. 

The  right  to  form  a  water  company  under  the  act  of  April  21,  1876, 
however,  is  conditioned  upon  the  consent  of  the  corporate  authorities 
of  the  municipality  being  first  obtained.  The  court  said:  "In  conferring 
power  on  the  corporate  authorities  to  consent,  and  in  prescribing  that 
their  consent  should  be  necessary  to  the  incorporation  of  such  a  com- 
pany, it  is  obvious  that  the  legislative  intent  was  to  cast  upon  the  rep- 
resentatives of  the  municipality  the  duty  of  determining  whether  the 
company  proposed  to  be  formed  for  a  purpose  of  great  public  interest 
should  be  formed  or  not.  Such  a  determination  can  only  be  made  on 
considering  who  propose  to  form  the  company  and  on  what  terms  it  is 
to  be  organized.  The  consent  required  is,  therefore,  not  a  consent  to 
the  formation  of  any  company,  but  of  the  company  proposed  by  the  per- 
sons and  in  the  manner  proposed.  The  corporate  authorities  may  re- 
fuse to  consent,  and  they  may  consent  to  the  formation  of  more  than 
one  company.  Such  consent  may  doubtless  be  given  by  an  ordinance 
and  evidenced  by  a  written  consent  executed  by  officers  deputed  for  that 
purpose.  The  written  consent  must  conform  to  the  consent  given  by 
the  ordinance.  The  ordinance  must  contain  such  a  consent  as  the  act 
requires."  i 

7.  MODE  OF  FOR!\nNG  CORPORATIONS  UNDER  GENERAL  ACT. 

The  procedure  incident  to  the  formation  and  organization  of  a  cor- 
poration under  the  general  Corporation  act  is  very  simple.  The  suc- 
cessive steps  are  as  follows: 

First.  Prepare  a  certificate  of  incorporation  and  have  the  same  signed 
and  acknowledged  by  all  the  subscribers  to  the  capital  stock  named 
therein.  These  should  be  natural  persons,  twenty-one  years  of  age  or 
over,  three  or  more  in  number.  The  signatures  of  the  incorporators 
should  be  attested  by  a  subscribing  witness,  and  the  execution  of  the 
certificate  must  be  acknowledged.  If  executed  in  New  Jersey,  the  ac- 
knowledgment may  be  taken  by  a  master  in  chancery,  an  attorney-at- 
law,  commissioner  of  deeds  or  other  ofllcer  authorized  by  law  to  take 
the  acknowledgment  and  proof  of  deeds,  but  may  not  be  taken  by  a 
notary  public. 


1 — Tyler  v.  Plainfield,  54  N.  J.  L.  526  (1892);  see  also  Davis  v.  Harrison. 
46  N.  J.  L.  79  (1884);  Kemble  v,  Millville,  69  N.  J.  L.  637  (Court  of  Errors 
&  Appeals,  1903). 


THE  CERTIFICATE  OF  INCORPORATION.  15 

If  executed  out  of  New  Jersey,  the  acknowledgment  may  be  taken  by 
a  master  in  chancery  or  foreign  commissioner  of  deeds  for  New  Jersey 
or  by  a  notary  public  or  other  officer  authorized  to  take  the  acknowledg- 
ment and  proof  of  deeds  in  such  state.  If  not  taken  by  a  master  in 
chancery  or  foreign  commissioner  a  certificate  of  a  clerk  of  a  court  of 
record,  under  the  seal  of  such  court,  must  be  attached,  certifying  to  the 
oflBcer's  authority  and  to  the  genuineness  of  his  signature.  (See  form 
of  certificate  in  Part  III  of  this  book. 

Second.  The  original  and  one  copy  of  the  certificate  of  incorporation 
should  be  taken  to  the  office  of  the  county  clerk  of  the  county  in  which 
the  principal  office  is  to  be  located,  and  upon  comparing  the  copy  with 
the  original  the  county  clerk  will  stamp  the  original  as  recorded  and 
return  the  same,  and  make  his  record  from  the  copy.  The  recording 
fee  is  usually  from  $3.50  up  according  to  the  length  of  the  instrument. 

Third.  The  original  certificate  of  incorporation,  with  the  other  copy, 
should  be  sent  to  the  secretary  of  state  at  Trenton,  with  the  organization 
fee,  the  recording  fee  and  $1  to  cover  cost  of  certifying  the  copy.  If  the 
certificate  conforms  with  the  law,  the  secretary  of  state  will  file  the 
original,  and  return  to  the  sender  the  copy  certified  by  him. 

Fourth.  It  is  customary  to  immediately  hold  the  first  meeting  of  In- 
corporators, either  in  person  or  by  proxy,  at  the  principal  office  within 
the  state,  for  the  purpose  of  adopting  by-laws,  electing  directors,  etc. 

Fifth.  The  newly  elected  directors  may  then  meet,  within  or  without 
the  state,  for  the  purpose  of  electing  oflBcers,  purchasing  property,  etc., 
and  perfecting  the  organization. 

For  the  procedure  in  relation  to  the  incorporation  of  other  kinds 
of  corporations,  see  Part  II  of  this  book. 

8.  THE  CERTIFICATE  OF  INCORPORATION. 

As  to  corporations  formed  under  the  Corporation  act,  the  statute  pro- 
vides (§8)  that  the  certificate  of  incorporation  shall  be  signed  in  person 
"by  all  the  subscribers  to  the  capital  stock  named  therein  and  shall  set 
forth: 

1.  The  name  of  the  corporation;  no  name  shall  be  assumed  already 
in  use  by  another  existing  corporation  of  this  state,  or  so  nearly  similar 
thereto  as  to  lead  to  uncertainty  or  confusion; 

2.  The  location  (town  or  city,  street  and  number,  if  number  there  be) 
of  its  principal  office  in  the  state; 

3.  The  object  or  objects  for  which  the  corporation  is  formed; 

4.  The  amount  of  the  total  authorized  capital  stock  of  the  corporation, 
which  shall  not  be  less  than  two  thousand  dollars,  the  number  of  shares 
into  which  the  same  is  divided  and  the  par  value  of  each  share;  the 
amount  of  capital  stock  with  which  it  will  commence  business,  which 
shall  not  be  less  than  one  thousand  dollars;  and,  if  there  be  more  than 
one  class  of  stock  created  by  the  certificate  of  incorporation,  a  descrip- 
tion of  the  different  classes,  with  the  terms  on  which  the  respective 
•classes  of  stock  are  created; 
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5.  The  naxnes  and  post-office  address  of  the  incorporators  and  the 
number  of  shares  subscribed  for  by  each;  the  aggregate  of  such  sub- 
scriptions shall  be  the  amount  of  capital  stock  with  which  the  company 
will  commence  business,  and  shall  be  at  least  one  thousand  dollars; 

6.  The  period,  if  any,  limited  for  the  duration  of  the  company; 

7.  The  certificate  of  incorporation  may  also  contain  any  provision 
which  the  incorporators  may  choose  to  insert,  for  the  regulation  of  the 
business  and  for  the  conduct  of  the  affairs  of  the  corporation,  and  any 
provision  creating,  defining,  limiting  and  regulating  the  powers  of  the 
corporation,  the  directors  and  the  stockholders,  or  any  class  or  classes 
of  stockholders;  provided,  such  provision  be  not  inconsistent  with  this 
act. 

The  most  important  of  these  provisions  is  the  one  relating  to  the 
objects  of  the  corporation. 

"The  Corporation  Act  and  Railroad  Act  are  not  exceptional  in  requir- 
ing that  the  objects  of  the  proposed  company  shall  be  stated  in  the  cer- 
tificate of  incorporation  and  that  this  certificate  shall  be  made  a  matter 
of  public  record.  Numerous  other  acts  providing  for  the  incorporation 
of  different  kinds  of  companies  contain  similar  provisions.  The  legis- 
lative purpose  is  to  preserve  for  the  benefit  of  the  people  and  the  private 
parties  concerned,  solemn  evidence  of  the  corporate  powers  that  have 
been  granted,  of  the  contract  made  between  the  state  and  the  corpora- 
tion, and  of  the  contract  made  by  the  corporators  inter  sese.  It  is  only 
by  reference  to  the  certificate  of  incorporation  that  the  Attorney  Gen- 
eral and  other  officers  interested  in  behalf  of  the  state  can  readily  de- 
termine what  powers  have  been  granted  and  what  have  not  been  granted, 
and  whether  the  company  is  usurping  franchises  not  granted  by  the 
state.  It  is  by  reference  to  the  articles  of  association  that  investors 
can  conveniently  ascertain  the  character  of  the  contract  into  which  they 
are  entering  and  the  probable  rights  they  are  acquiring  by  purchasing 
stock  of  the  company."  i 

The  certificate  of  incorporation  to  the  extent  of  the  provisions  law- 
fully contained  therein  is  a  contract  between  the  company  and  the 
stockholders.2 

In  construing  this  paragraph  of  a  certificate  of  incorporation,  in  Eller- 
man  v.  Chicago  Junction  Railways,  etc.,  Co.,3  Vice-Chancellor  Green 
said: 

"The  powers  of  the  company  involved  in  this  controversy,  as  ascer- 
tained from  the  third  paragraph  of  the  certificate,  are  (1)  to  purchase, 
hold,  pledge,  transfer,  sell  or  otherwise  dispose  of  or  deal  in  shares  of 
the  capital  stock  of  the  Transit  Company;  (3)  to  exercise  in  respect  to 
said  shares  any  and  all  the  the  rights,  powers  and  privileges  of  owners 
of  shares  of  said  capital  stock;    (5)  to  do  any  and  all  acts  and  things 


1 — Chancellor  Pitney  in  State  v.  Atlantic  City  &  S.  R.  Co.,  77  N.  J.  L. 
465   (Court  of  Errors  &  Appeals,  1909). 

2 — Brown,  Receiver  v.  Morton,  71  N.  J.  L.  26   (1904). 
3_49   N.   J.  Eq.    217    (1891). 
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tending  to  increase  the  value  of  the  shares  of  the  capital  stock  of  said 
company;  (7)  and  in  the  promotion  of  its  corporate  business,  to  pur- 
chase, receive,  hold  and  dispose  of  any  securities  of  any  person  or  cor- 
poration, whether  such  securities  shall  be  bonds,  mortgages,  debentures, 
notes  or  shares  of  capital  stock,  and  in  respect  of  any  such  securities 
to  exercise  all  and  any  of  the  rights  and  privileges  of  owners  thereof, 
and  to  the  extent  authorized  by  law,  to  lease,  purchase,  hold,  sell,  as- 
sign, mortgage  and  convey  real  and  personal  property  of  any  name  and 
nature. 

"As  I  understand,  the  learned  counsel  of  the  complainant,  in  his  argu- 
ment, insists  that  the  agreement  does  not  come  fairly  within  any  part 
of  paragraph  3  of  the  certificate,  which  can  be  considered  as  a  statement 
of  objects  within  the  contemplation  of  the  law. 

"The  argument  is  that  the  clauses  'to  exercise  in  respect  to  said 
shares  the  rights,  powers  and  privileges  of  owners  of  the  stock,'  and 
'to  do  any  acts  and  things  tending  to  increase  the  value  of  the  shares,' 
read  in  connection  with  that  authorizing  the  company  to  deal  in  said 
stock,  confines  the  operations  of  the  company  to  transactions  in  the 
shares  of  stock  as  such;  that  as  owner  of  the  stock  it  has  the  power  to 
exercise  with  respect  thereto  the  rights  of  owners  without  any  such 
declaration,  and  that  the  clauses  relating  to  the  doing  of  any  act  tend- 
ing to  increase  the  value  of  the  stock,  if  not  limited  to  the  handling  and 
operation  of  shares  in  dealing  therein,  is  too  indefinite  to  be  considered 
as  the  proper  statement  of  an  object  of  the  corporation.  This  conten- 
tion limits  the  objects  of  the  Junction  Company  practically  to  the  buy- 
ing and  selling  of  the  stock  of  the  Transit  Company.  *  *  *  if  such  were 
alone  the  object  of  the  promoters  of  the  company,  there  would  be  no 
occasion  to  incorporate  for  such  purpose,  or,  if  they  did  so,  to  have 
done  more  than  use  the  first  subdivision  of  paragraph  3.  The  general 
object  of  the  corporation  is  to  be  gathered  not  from  any  one  of  the 
specifications,  but  from  the  whole  of  the  paragraph.  It  is  not  simply 
to  deal  in  the  Transit  Company's  st&ck,  but  to  own  and  hold  it  and  to 
increase  its  value,  not  by  operations  in  the  market,  but  by  the  exercise 
of  auxiliary  corporate  acts  which  possibly  it  was  not  within  the  power 
of  the  Transit  Company  to  exercise.  It  is  said  that  a  statement  to  do 
any  and  all  acts  tending  to  increase  the  value  of  the  stock  is  too  in- 
definite to  be  considered  as  the  statement  of  an  object  of  incorporation, 
as  required  by  the  statute;  that  there  must  be  something  specific 
stated,  and  it  is  asked,  can  such  recital  really  confer  any  corporate 
power?  And  if  so,  what  is  the  limit  of  its  exercise?  If  it  was  a  declara- 
tion of  power  to  do  any  and  all  acts  tending  to  increase  the  value  of  its 
own  stock  it  would  certainly  be  without  effect.*  It  would  be  either 
surplusage,  or  else  too  indefinite  to  be  considered  as  a  statement  of  a 
purpose,  as  required  by  law,  because,  first,  so  far  as  any  authorized 
acts  are  concerned,  the  company  would  possess  the  right  to  do  them 


4 — Re  Crown  Bank,  44  Ch.  D.   634. 
N.  J.  Corp.  Law — 2 
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without  such  statement,  and,  second,  it  could  confer  no  other  powers 
because  the  law  requiring  the  objects  to  be  named  must  mean  they 
should  at  least  be  indicated;  but  here  the  stock  referred  to,  to  be  bene- 
fited, is  not  the  stock  of  the  Junction  Company,  but  the  stock  of  an- 
other, namely,  the  Transit  Company;  the  statement  is  that  the  Junc- 
tion Company  shall  have  the  power  to  do  acts  tending  to  increase  the 
value  of  the  stock,  not  its  own,  but  that  of  the  Transit  Company,  and 
it  seems  to  me  that  such  clause  may  be  fairly  construed  to  authorize 
such  acts  tending  to  increase  the  value  of  that  stock,  as  faU  within 
recognized  lawful  corporate  powers — those  not  against  the  policy  of 
the  law,  which  are  germane  to  the  general  purposes  of  the  corporation, 
and  are  specially  enumerated  in  the  certificate,  or  are  incident  thereto. s 
The  recital  in  the  certificate  anticipates  and  answers  the  question  and 
objection  asked  and  urged  by  the  complainant,  viz:  how  can  the  funds 
of  the  Junction  Company  be  used  for  the  direct  benefit  of  the  stock  of 
another,  namely,  the  Transit  Company,  and  only  indirectly  to  the  bene- 
fit of  the  Junction  Company  as  a  stockholder  of  the  company  directly 
benefited?  For  such  recital  expressly  confers  such  power.  *  *  *  As 
amended,  the  Corporation  act  permits  incorporations  not  only  for  ob- 
jects specified  therein,  but  for  'any  lawful  business  or  purpose  whatso- 
ever,' which  general  clause  is  not,  however,  to  be  construed  as  embrac- 
ing powers  to  do  those  things  which  would  deprive  the  corporation  of 
its  ability  to  carry  out  the  objects  for  which  it  was  formed,  or  discharge 
any  duties  which  it  might,  under  its  charter,  owe  to  the  public,  or 
which  are  contrary  to  the  policy  of  the  law.e 

"By  the  statement,  therefore,  in  the  certificate  of  incorporation  of  the 
desired  powers  under  the  head  of  objects  of  the  corporation,  the  special 
powers  are  obtained,  and,  as  incident  thereto,  such  others  as  may  be 
necessary  for  their  exercise.  So  that  the  general  Corporation  act  con- 
fers on  the  company  certain  powers,  the  certificate  contemplates  others 
and  incidental  powers  follow  not  only  with  respect  of  the  general  but 
also  of  the  special  powers."  " 

The  eighth  paragraph  is  also  of  importance.  Thus  a  provision  in  a 
certificate  that  "After  payment  of  $10  per  share  on  the  preferred  stock, 
the  subscribers  thereto  shall  not  be  liable  for  any  balance  of  their  sub- 
scription excepting  upon  such  shares  as  shall  stand  of  record  on  the 
books  of  the  company  in  their  names  at  the  time  when  any  subsequent 
assessment  or  calls  are  made,  but  the  holder  of  such  shares  of  record  on 
the  books  of  the  company  at  that  time,  and  they  only,  shall  be  liable  for 
the  same,"  was  held  to  be  not  inconsistent  with  the  statute,  and  a  regis- 
tered holder  of  stock  was  held  liable  upon  a  call  made  after  he  had  sold 


5 — Simpson  v.  Westminster  P.  H.  Co.,  8  H.  L.  Cas.  712;  Peruvian  Rail- 
ways Co.  V.  Ins.  Co.,  L.  R.  (2  Ch.  Div.)  617;  Studdert  v.  Grosvenor,  33  Ch. 
Div.  528;  Henderson  v.  Bank,  40  Ch.  Div.  170. 

6 — Oregon  Ry.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  1. 

7 — Ellerman  v.  Chicago  Junction  Railwys,  etc.,  Co.,  49  N.  J.  Eq.  217 
(1891). 
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and  transferred  his  stock,  but  before  the  transfer  had  been  registered 
on  the  company's  books.  « 

In  the  absence  of  proof  to  the  contrary,  creditors  of  a  corporation  are 
presumed  to  act  on  the  information  contained  in  the  certificate  of  in- 
corporation and  other  records  relating  to  the  corporation,  in  the  office 
of  the  secretary  of  the  state.  » 

9.  ORGANIZATIOX  OF  THE   CORPORATION;   IMEETINGS  OF  IN- 

CORPORATORS AND  DIRECTORS. 

The  statute  provides  that  the  first  meeting  of  every  corporation  shall 
be  called  by  a  notice,  signed  by  a  majority  of  the  incorporators,  desig- 
nating the  time,  place  and  purpose  of  the  meeting,  which  notice  shall  be 
published  at  least  two  weeks  before  the  meeting  in  some  newspaper  of 
the  county  where  the  corporation  is  established;  or  said  first  meeting 
may  be  called  without  publication  if  two  days'  notice  be  personally 
served  on  all  the  incorporators;  or  if  all  the  incorporators  shall,  in  writ- 
ing, waive  notice  and  fix  a  time  and  place  of  meeting,  no  notice  or  pub- 
lication shall  be  required,  i 

This  meeting  is  usually  held  pursuant  to  a  written  waiver  of  notice 
signed  by  all  of  the  incorporators. 

When  one  or  more  of  the  incorporators  shall  have  died  before  the 
corporation  shall  have  been  organized  pursuant  to  law,  the  survivors  or 
survivor  may  in  writing  designate  other  persons  who  may  take  the  place 
and  act  instead  of  those  deceased,  in  the  organization;  and  the  organiza- 
tion so  effected  by  their  aid  shall  be  as  effectual  in  law  as  if  it  had  been 
effected  by  all  the  original  commissioners  or  incorporators.  2 

At  this  meeting  by-laws  are  adopted  and  the  first  board  of  directors  is 
elected.  Sometimes  other  business  is  transacted,  e.  g.,  the  authorization 
of  the  purchase  of  property  and  the  issue  of  stock  in  payment,  but  such 
action  is  wholly  unwarranted  by  the  act,  and  has  no  more  force  than  a 
recommendation  to  the  directors. 

After  the  meeting  of  incorporators  has  been  held  the  directors  should 
meet.  At  this  meeting  officers  are  elected,  shares  of  stock  are  authorized 
to  be  issued  either  for  money  or  in  payment  of  property  purchased  and 
routine  business  incident  to  organization  is  transacted. 

Forms  of  minutes  of  organization  meetings  containing  all  matters  of 
business  usually  transacted  will  be  found  in  Part  III  of  this  book. 

10.  STATUTORY  CONDITIONS  AND  REQUIREMENTS   PRELIMI- 

NARY TO  THE  COMMENCEMENT  OF  BUSINESS. 

In  the  case  of  a  corporation  formed  under  the  Corporation  Act  the 
only  condition  to  be  complied  with  before  commencing  business  is  the 


8 — Brown,  Receiver  v.  Morton,  71  N.  J.  Law,  26  (1904). 
9 — See  V.  Heppenheimer,  69  N.  J.  Eq.   36    (1905). 
1 — Corporation   Act,    §    16. 
2 — Corporation  Act,  §  115. 
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payment  of  the  minimum  amount  of  capital  stated  in  the  certificate 
(see  §  8  above).     As  to  other  corporations  see  Part  II  of  this  book. 

11.   DEFECTIVE,     IRREGULAR     AND     ABORTIVE     INCORPORA- 
TION; DE  FACTO  CORPORATIONS. 

The  general  rule  is  that  the  regularity  and  validity  of  the  organi- 
zation of  a  corporation,  effected  under  color  of  its  charter,  cannot 
be  impeached  in  any  collateral  proceeding,  and  that  the  acts  of  its 
officers,  who  are  officers  de  facto  under  color  of  an  election,  are  valid  and 
binding  upon  the  corporation.  This  doctrine  has  been  applied  to  pro- 
ceedings to  enjoin  a  corporation  from  exercising  its  corporate  fran- 
cMses.i  It  is  applied  with  the  utmost  liberality  in  favor  of  creditors  and 
persons  transacting  business  with  the  corporation  in  good  faith,  relying 
upon  the  acts  of  the  corporation,  and  of  its  officers  having  an  apparent 
authority  to  represent  it.2 

The  Hackensack  Water  Company  was  incorporated  in  1869,  with  a 
capital  of  $50,000.  The  charter  provided  for  an  organization  as  soon  as 
$20,000  of  the  capital  stock  should  be  subscribed  and  paid  in.  In  1873 
the  corporation  was  organized  and  directors  elected.  Very  little  of  the 
stock  had  been  subscribed,  and  less  of  it  had  been  paid  in.  The  directors 
were  not  qualified  for  the  office,  and  were  irregularly  chosen.  Under  this 
organization,  the  company  bought  and  took  title  to  lands  in  its  own 
name,  constructed  its  works,  acquired  property  to  a  considerable  amount, 
and  contracted  debts  to  a  larger  amount.  On  a  bill  to  foreclose  a  mort- 
gage made  by  the  corporation,  it  was  held  that  the  corporation  was  a 
corporation  de  facto  and  its  directors,  officers  de  facto,  and  that  the 
acts  of  the  latter  were  binding  on  the  corporation. 3 

The  legality  of  a  corporation,  which  exists  under  the  form  of  law, 
can  only  be  impugned  by  an  application  for  a  writ  of  quo  warranto,  or 
by  an  information  in  the  nature  thereof,  instituted  by  the  Attorney 
General. 4  The  Court  of  Errors  and  Appeals  in  an  important  case  stated 
the  rule  as  follows:  "Whenever  it  is  sought  to  impugn  the  legality  of 
a  corporation  which  exists  under  the  forms  of  law,  the  remedy  is  by 
quo  warranto,  or  information  in  the  nature  thereof,  instituted  by  the 


1 — Attorney  General  v.  Stevens,  1  N.  J.  Eq.  369  (1831);  National  Docks 
R.  R.  Co.  V.  Central  R.  R.  Co.,  32  N.  J.  Eq.  755  (Court  of  Errors  &  Ap- 
peals, 1880). 

2 — Hackensack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  548  (Court  of  Errors 
&  Appeals,  1883). 

3 — Hackensack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  548  (Court  of  Errors  & 
Appeals,  1883). 

4 — West  Jersey  R.  R.  Co.  v.  Cape  May,  etc.,  R.  R.  Co.,  34  N.  J.  Eq.  164 
(1881);  Muller  v.  Egg  Harbor  City,  55  N.  J.  L,.  245  (1893);  Campbell  v. 
Perth  Amboy  Shipbuilding-  Co.,  70  N.  J.  Eq.  40  (1905);  affd.  71  N.  J.  Eq. 
302  (Court  of  Errors  &  Appeals,  1906);  Camden  &  Atlantic  R.  R.  Co.  v. 
May's  Landing,  etc.,  Co,,  48  N.  J.  L.  530  (Court  of  Errors  &  Appeals,  1886). 
But  there  must  be  a  colorable  organization  to  estop  a  person  dealing 
with  individuals  purporting  to  act  as  a  corporation.  Cottentin  v.  Meyer.. 
76  Atl.    341    (1910). 
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Attorney  General.  Said  Ashhurst,  J.,  in  Rex  v.  Pasmore,  3  T.  R.  199 
(244) :  'A  quo  warranto  is  necessary  where  there  is  a  body  corporate 
de  facto,  who  take  upon  themselves  to  act  as  a  body  corporate,  but, 
from  some  defect  in  their  constitution,  they  cannot  legally  exercise  the 
powers  they  affect  to  use.'  And,  in  Rex  v.  Corporation  of  Carmarthen, 
2  Burr.  869,  it  was  asserted  by  Lord  Mansfield  and  Mr.  Justice  Denison, 
and  conceded  by  all  the  counsel,  'that  there  was  no  instance  of  any 
information  in  nature  of  a  quo  warranto  being  brought  against  any 
corporation,  as  a  corporation,  for  an  usurpation  on  the  cro\\Ti,  but  by 
and  in  the  name  of  the  Attorney  General,  on  behalf  of  the  crown.' 
These  views  are  approved  in  State  v.  Patterson  &  Hamburg  Turnpike 
Co.,  1  Zab.  9,  and  are  maintained  and  applied  in  numerous  cases  cited 
in  the  text  books  on  this  subject.  We  think  they  are  accurate  state- 
ments of  the  law  applicable  to  the  case  in  hand."  And  the  court  held 
that  when  a  corporation  exists  de  facto,  the  Court  of  Chancery  cannot, 
at  the  instance  of  private  parties,  restrain  its  operations  upon  the 
ground  that  its  organization  is  not  de  jure.^ 

In  Vanneman  v.  Young.s  the  certificate  of  incorporation  was  recorded 
in  the  Clerk's  ofiice,  but  was  not  filed  in  the  Secretary  of  State's  office 
until  nearly  a  year  later.  Prior  to  such  filing,  the  plaintiff  sold  to  the 
Clayton  Bottle  Works,  as  a  corporation,  certain  materials  which  were 
used  in  its  business.  Subsequently,  the  plaintiff  brought  suit  for  the 
price  against  those  persons  who  had  associated  themselves  for  the 
formation  of  a  company,  insisting  that,  as  the  certificate  had  not  been 
filed  with  the  Secretary  of  State  at  the  time  of  the  purchase,  the  incor- 
poration had  not  taken  place,  and,  therefore,  the  associates  were  liable 
as  partners.  The  statute  at  that  time  provided  that  "upon  making  said 
certificate  and  causing  the  same  to  be  recorded  and  filed  as  aforesaid, 
the  said  persons  so  associating,  their  successors  and  assigns,  shall  be, 
from  the  time  of  commencement  fixed  in  said  certificate  and  until  the 
time  limited  therein  for  the  termination  thereof,  incorporated  into  a 
company,  by  the  name  mentioned  in  said  certificate."  The  Court  of 
Errors  and  Appeals  said:  "The  statute  above  mentioned  authorized  the 
incorporation  of  the  associates.  The  bona  fides  of  their  attempt  to  in- 
corporate themselves  in  accordance  with  its  provisions  is  unquestioned, 
and  the  contract  of  the  plaintiff  was  entered  into  upon  the  assumption 
that  he  was  dealing  with  a  corporation  de  jure.  The  failure  of  the 
associates  to  observe  exactly  the  directions  of  the  statute,  did  not  in 
the  least  impair  the  rights  which  the  plaintiff  intended  to  secure  by  his 
contract.  Under  these  circumstances,  the  plaintiff  cannot  bring  into 
question  the  legality  of  the  incorporation. 

"Where  the  law  authorizes  a  corporation,  and  there  is  an  effort  in 
good  faith  to  organize  a  corporation  under  the  law,  and  thereupon,  as 


5 — National  Docks  R.  R.  Co.  v.  Central  R.  R.  Co.,  32  N.  J.  Eq.  75  (Court 
of  Errors  &  Appeals,  1880);  see  also  Attorney  General  v.  Stevens,  1  N.  J. 
Eq.  369    (1831). 

6 — 52  N.  J.  L  403  (Court  of  Errors  &  Appeals,  1890). 
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a  result  of  such  effort,  corporate  functions  are  assumed  and  exercised, 
the  organization  becomes  a  corporation  de  facto,  and,  as  a  general  rule, 
the  legal  existence  of  such  a  corporation  cannot  be  inquired  into  col- 
laterally, although  some  of  the  legal  formalities  may  not  have  been 
complied  with.  Ordinarily,  such  an  inquiry  can  only  be  made  in  a 
direct  proceeding  brought  in  the  name  of  the  state.  *  *  *  No  private 
person  having  dealings  with  a  de  facto  corporation  can  be  permitted  to 
say  that  it  is  not,  also,  a  corporation  de  jure.'' 

"But,  in  the  second  place,  the  recording  and  filing  of  the  certificate 
are  not  made  by  the  statute  a  condition  precedent  to  the  legal  existence 
of  the  corporation;  they  are  merely  necessary  evidence  of  such  exist- 
ence. That  evidence  being  produced,  the  legal  existence  of  the  cor- 
poration, 'from  the  time  of  commencement  fixed  in  said  certificate,'  is 
proved. 

"In  the  present  case,  the  time  so  fixed  was  anterior  to  the  contract 
with  the  plaintiff,  and  hence  it  appeared  at  the  trial  that  the  plaintiff 
had  sold  his  goods  to  a  corporation  de  jure,  and  not  to  the  defendants."  ^ 

In  the  absence  of  a  statutory  provision  making  shareholders  liable 
in  case  of  failure  to  comply  with  the  requirements  of  the  charter,  or 
with  the  requirements  of  the  act  under  which  the  company  is  incor- 
porated, persons  who  have  contracted  with  a  de  facto  corporation,  as  a 
corporation,  cannot  deny  its  corporate  existence,  in  order  to  charge  its 
shareholders  individually  as  partners.  Where  it  is  shown  that  there  is 
a  charter  or  a  law  under  which  a  corporation  with  the  powers  assumed 
may  lawfully  be  incorporated,  and  there  is  a  colorable  compliance  with 
the  requirements  of  the  charter  or  law,  and  a  user  of  the  rights  claimed 
under  the  charter  or  law,  the  existence  of  a  corporation  de  facto  is  estab- 
lished. And  it  is  entirely  settled  that  the  corporate  existence  of  such 
corporation  de  facto  cannot  be  inquired  into  collaterally.  It  is,  as  to 
all  who  contract  with  it,  to  be  assumed  to  be  a  corporation  de  jure. 
The  legality  of  its  corporate  existence  may  be  inquired  into  by  the 
state,  but  not  by  anyone  else.  And  this  is  as  true  where  the  corpora- 
tion is  formed  under  a  general  law  as  it  is  where  the  corporate  exist- 
ence is  claimed  under  a  special  charter. « 

There  are  two  cases,  often  cited,  in  which  the  rule  against  collateral 
attack  seems  to  have  been  disregarded.  In  the  case  of  Stout  v.  Zulick 
the  court  said:  "Nor  are  the  cases  [Hill  v.  Beach,  1  Beas.  31,  and  Booth 
ads.  "Wonderly,  36  N.  J.  L.  2.50]  cited  by  the  plaintiff's  counsel,  in  any- 
wise opposed  to  the  views  above  expressed.  In  the  former,  persons 
who  associated  themselves  together  for  the  purpose  of  carrying  on  the 
quarrying  business  in  this  state,  took  proceedings  to  incorporate  them- 
selves into  a  company  under  a  general  corporation  law  of  New  York. 
They  were  held  liable  as  partners,  on  the  ground  that  they  were  not  a 


7 — ^Vanneman  v.  Young,   52  N.   J.  L.    403    (Court  of  Errors  &  Appeals, 
1890). 

8 — Stout  V.  Zulick,  48  N.  J.  L.  599   (Court  of  Errors  &  Appeals,  1886). 
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corporation,  the  Chancellor  saying  that  they  were  not  a  domestic  cor- 
poration and  could  not  be  sued  as  such,  and  that  they  were  not  a 
foreign  corporation,  for  it  was  perfectly  manifest  upon  the  face  of  their 
proceedings  that  their  attempted  organization  under  the  general  law 
of  New  York  was  a  fraud  upon  that  law.  In  Booth  v.  Wonderly,  per- 
sons who  had  got  control  of  a  special  charter  creating  a  corporation  to 
be  located  in  Trenton,  but  who  were  not  named  as  corporators  therein, 
attempted  to  use  it  to  establish  a  company  under  it,  to  be  located  at 
Jersey  City,  and  to  give  such  company  a  corporate  color  under  that 
charter.  The  Court  said  that  the  company  had  some  semblance  of  a 
corporation  in  name,  form  of  organization,  and  assumption  of  a  seal, 
yet  not  enough  to  give  it  a  de  facto  corporate  existence;  that  the  at- 
tempt to  establish  the  company  in  Jersey  City  under  the  charter  was  a 
palpable  and  entire  perversion  of  the  object  of  the  act  and  a  fraud  upon 
the  act;  that  it  gave  no  corporate  color  to  the  company;  that  the  doc- 
trine that  the  organization  cannot  be  inquired  into  collaterally  had  no 
application  to  that  case,  because  the  charter  did  not  fit  the  company, 
and  was  not  intended  for  it,  and  that  the  organization  was  entirely 
outside  of  the  act  and  had  no  existence  as  a  corporation,  real  or  de  facto. 
It  will  have  been  seen  that  in  each  case  the  ratio  decidendi  was  that 
the  pretended  incorporation  was  a  fraud  upon  the  act  under  which  the 
defendants  claimed  corporate  existence."  » 

In  Booth  V.  Wonderly,  a  special  act  of  the  legislature  chartered  an 
insurance  company  to  do  business  at  Trenton,  and  certain  parties,  who 
appeared  to  have  been  mere  usurpers,  having  no  privity  with  the  in- 
corporators, attempted  to  organize  the  corporation  thereunder  at  Jersey 
City.  The  Supreme  Court,  however,  construed  the  charter  to  mean  that 
the  corporation  was  to  be  peculiarly  a  Trenton  institution,  and  held 
that  such  attempt  was  a  palpable  and  entire  perversion  of  the  object  of 
the  act,  and  must  be  held  to  be  void.  "It  gave  no  corporate  color  to 
the  company  that  the  courts  should  recognize  for  the  protection  of 
those  who  were  engaged  in,  and  who  lent  themselves  knowingly  to  the 
scheme.  It  was  a  fraud  upon  the  act.  The  doctrine  that  the  organiza- 
tion cannot  be  inquired  into  collaterally,  has  no  application  as  the  case 
stands,  because  the  charter  does  not  fit  this  company,  and  was  not  in- 
tended for  it.  The  organization  is  entirely  outside  of  the  act,  and  has 
no  existence  as  a  corporation,  real  or  de  facto.  The  extent  to  which  a 
corporate  body  under  such  a  charter  may  contract  in  other  places 
than  where  located  is  not  in  the  case,  with  its  present  aspect.  This  is 
a  question  of  power  merely,  while  the  question  before  us  now  is  one  of 
corporate  existence.  That  the  company  was  unincorporated,  the  court 
was  warranted  in  assuming  under  the  case  as  it  appeared  at  the  trial." 
And  the  court  held  that  those  persons  who  have  consented  to  become 
directors  of  such  an  unincorporated  association,  or  knowingly  allowed 


9 — Stout  V.   Zulick,   48   N.   J.   L.    599,   602    (Court   of  Errors  &  Appeals, 
1886). 
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themselves  to  be  held  out  to  the  world  as  directors,  were  responsible, 
as  principals  or  partners,  for  all  contracts,  express  or  implied,  within 
the  scope  of  the  business  of  the  direction. 

A  certificate  of  acknowledgement  which  does  not  state  that  the  per- 
son taking  it  first  made  known  to  the  grantor  mentioned  the  contents 
thereof,  and  was  satisfied  that  he  was  the  grantor  mentioned  in  the 
deed,  will  not  entitle  a  deed  to  be  given  in  evidence  without  other  proof. 
The  statutory  provision  in  respect  to  this  is  mandatory  and  not  merely 
directory.io  But  it  is  held  that  only  the  state  can  complain  as  to  so 
formal  a  defect  that  a  certificate  of  incorporation  was  not  acknowl- 
edged or  proved  before  a  proper  officer,  or  that  it  was  defective  in 
form.  11 

A  subscriber  to  the  certificate  of  incorporation  is  liable  to  pay  for 
the  stock,  to  satisfy  the  claims  of  creditors,  though  he  does  not  par- 
ticipate in  the  organization  and  though  the  corporation  becomes  merely 
a  de  facto  corporation. 12  The  court  said:  "The  theory  of  the  plaintiff 
in  error  that  the  subscription  to  pay  is  conditioned  upon  the  formation 
and  organization  of  a  corporation  de  jure  is  utterly  without  substance. 
The  execution  of  the  certificate  of  incorporation  constituted  an  express 
contract  to  contribute  to  the  capital  stock,  and  while  it  may  be  true 
that  he  did  not  personally  participate  to  any  great  extent  in  the  opera- 
tion of  the  company  *  *  *  that  does  not  in  any  way  affect  his  lia- 
bility upon  his  stock  subscription." 

In  McCarter,  Receiver  v.  Ketcham,  the  facts  were  as  follows:  The 
incorporators  signed  the  Certificate  of  Incorporation,  which  was  in  the 
form  required  by  law;  the  certificate  was  filed  in  the  County  Clerk's 
office;  the  incorporators  met  and  adopted  by-laws  and  elected  a  Board 
of  Directors;  the  directors  met  and  elected  officers;  the  secretary  took 
the  oath  of  office;  the  bond  of  the  treasurer  was  fixed  and  a  bill  ot  sale 
was  made  to  the  company  of  said  property  and  stock  authorized  to  be 
issued  for  the  value  of  that  property;  the  Board  of  Directors  was  au- 
thorized to  call  upon  the  stockholders  for  forty  per  cent  of  the  stock 
subscribed  to  the  company;  the  resignation  of  the  secretary  of  the 
company  was  received  and  a  successor  elected;  as  a  corporation,  it  after- 
wards filed  an  answer  to  a  bill  of  complaint  filed  to  set  aside  the  bill  of 
sale  which  it  had  received  and  resisted  the  making  of  a  decree  declaring 
that  bill  of  sale  a  fraud  upon  the  vendor's  creditors.  The  certificate  of 
incorporation  was  never  filed  in  the  office  of  the  Secretary  of  State.  The 
court  held,  however,  that  the  company  was  a  fully  organized  corporation 
de  facto,  and  that  a  subscriber  to  its  stock  was  liable  for  the  unpaid 
amount  of  his  subscription  at  the  suit  of  a  receiver  appointed  in  insolv- 


10 — Pinckney  and  Bruen  v.  Burrage  and  Stephens,  31  N.  J.  L.  21  (1864). 

11 — National  Docks  Railroad  Co.  v.  Central  R.  R.  Co.,  32  N.  J.  Eq.  755 
(Court  of  Errors  &  Appeals,  1880);  P.  &  C.  Ferry  Co.  v.  Intercity  R.  R. 
Co.,  73  N.  J.  L.  86   (1905);  Keyes  v.  Smith,  67  N.  J.  L.  190    (1901). 

12— McCarter,  Receiver  v.  Ketcham,  74  N.  J.  L.  825  (Court  of  Errors  & 
Appeals,  1907). 
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ency  proceedings.  So  also  as  a  defense  to  an  application  by  a  receiver 
for  an  order  authorizing  an  assessment  on  stockholders  for  unpaid  sub- 
scriptions, the  stockholders  cannot  set  up  the  fact  that  the  company 
never  became  a  corporation  de  jure,  or  that  the  company  never  became  a 
corporation  de  facto,  or  that  the  agreement  to  incorporate  was  aband- 
doned  and  the  subscriptions  were  canceled  by  the  subscribers.is 

As  between  the  parties  attempting  to  form  the  corporation,  the  rule 
is  different.  Thus  where  defendants  entered  into  a  written  agreement 
with  plaintiff  wherein  they  agreed  to  incorporate  a  company  upon  the 
strength  of  which  plaintiff  contributed  $1,500  to  defendants,  and  the 
corporation  was  never  formed,  in  a  suit  by  plaintiff  to  recover  the 
amount  paid,  it  was  held  that  the  consideration  having  failed,  the  de- 
fendants were  liable  under  the  agreement  as  joint  contractors  in  an 
action  of  assumpsit.14 

The  direct  attack  must  be  made  in  the  Supreme  Court  and  not  in  the 
court  of  chancery.  A  court  of  equity  does  not  possess  power  to  restrain 
a  corporation,  organized  under  the  forms  of  law,  from  performing  acts 
within  its  corporate  power  merely  because  some  of  the  steps  taken  in 
organizing  the  company  may  have  been  irregular,  or  because  the  purpose 
■of  the  incorporators  may  have  been  to  establish  a  monopoly.  Under 
these  conditions  quo  warranto  is  the  appropriate  procedure  to  challenge 
the  right  of  the  corporation  to  exercise  its  franchises.is 

12.   PROMOTERS. 

A  promoter  is  one  who  brings  together  the  persons  who  are  to  become 
interested  in  the  enterprise,  aids  in  promoting  or  procuring  the  sub- 
scriptions, and  sets  into  motion  the  machinery  which  leads  to  the 
formation  of  the  corporation  itself.  The  promoter  is  the  agent  of  the 
corporation  and  subject  to  the  disabilities  of  an  ordinary  agent;  his 
acts  are  scrutinized  carefully  and  he  is  precluded  from  taking  a  secret 
advantage  of  the  other  stockholders.  Accordingly  it  is  held  that  a 
person  starting  a  company  and  inducing  others  to  subscribe  to  shares 
for  the  purpose  of  selling  property  to  the  company  when  organized, 
must  faithfully  disclose  all  facts  relating  to  the  property  which  would 
influence  those  who  formed  the  company  in  deciding  upon  the  judicious- 
ness of  the  purchase.  If  the  promoters  are  guilty  of  any  misrepre- 
sentation of  facts,  or  suppression  of  the  truth  in  relation  to  the  char- 
acter and  value  of  the  property,  or  their  personal  interest  in  the  pro- 
posed sale,  the  company  will  be  entitled  to  set  aside  the  transaction  or 
recover  the  compensation  for  any  loss  which  it  has  suffered. 

In  those  cases  where  the  scheme  of  organization  gives  the  promoters 
the  power  of  selecting  the  directors  who  are  to  represent  the  company 


13 — ^Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  &  Mfg.  Co.,  64  N.  J. 
Eq.  517  (1903). 

14 — Sherwin  v.  Sternberg-,  77  N.  J.  L.  117   (1908). 

15 — Attorney  General  v.  American  Tobacco  Co.,  55  N.  J.  Eq.  352  (1897); 
affirm.ed  56  N.  J.  Eq.  847   (Court  of  Errors  &  Appeals,  1898). 
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in  the  proposed  purchase,  they  are  bound  to  select  competent  and  trust- 
worthy persons  who  will  act  honestly  in  the  interest  of  the  sharehold- 
ers. A  purchase  made  from  the  promoters  under  these  circumstances 
will  not  bind  the  company  unless  it  was  a  fair  and  honest  bargain. 

Promoters  of  a  corporation  are  bound  to  the  exercise  of  good  faith 
to  all  the  stockholders,  to  disclose  all  the  facts  relating  to  the  property, 
and  to  select  competent  persons  as  directors,  who  will  act  honestly  in 
the  interest  of  the  shareholders,  and  are  precluded  from  taking  a  secret 
advantage  of  other  shareholders. 

This  duty  of  disclosure  of  all  material  facts  to  a  competent  board  of 
eflScient  directors  is  settled  law  in  this  state.  It  was  so  declared  by 
Vice  Chancellor  Green  in  Plaquemines  Tropical  Fruit  Co.  v.  Buck,  52 
N.  J.  Eq.  219  (1893),  and  by  Vice-Chancellor  Pitney  in  Woodbury 
Heights  Land  Co.  v.  Loudenslager,  55  N.  J.  Eq.  78  (1896),  on  the  au- 
thority of  Vice-Chancellor  Green  and  the  English  cases. 

The  duties  of  promoters  in  such  case  is  based  upon  and  arises  out 
of  the  fact  that  they  are  acting  as  voluntary  trustees,  and  hence  are 
subject  to  all  the  rules  of  law  applicable  to  the  conduct  of  trustees. 

"It  was  then  the  duty  of  the  three  gentlemen  named — Stein,  Beard 
and  Untermeyer — as  vendors  of  these  properties  to  furnish  the  cor- 
poration with  a  competent  and  independent  board  of  directors  to  ne- 
gotiate this  sale.  Men  who  would  act  wholly  in  the  interest  of  the 
future  stockholders,  and  who  would  not  be  biased  or  influenced  by  the 
mere  persuasions  of  the  proposed  vendors  or  friendship  for  either  of 
them.  It  was  their  duty  to  disclose  to  that  board  of  directors  their 
position  as  vendors,  and  that  Stein  was  a  mere  trustee  for  himself  and 
Beard  and  Untermeyer.  They  should  then  have  communicated  to  that 
board  the  actual  cost  of  the  several  properties  proposed  to  be  sold  to  the 
corporation,  and  they  should  have  invited  an  investigation  as  to  their 
value  and  the  cost  of  their  reproduction.  *  *  *  Now,  it  seems  to  me 
that  it  is  impossible  to  avoid  the  conclusion  from  those  facts  that  the 
contract  of  sale  procured  to  be  adopted  by  this  board  of  directors  on 
the  very  day  on  which  they  were  elected  by  the  management  of  these 
three  men  whose  names  have  just  been  mentioned  and  under  the  per- 
sonal supervision  of  Mr.  Beard  and  Mr.  Untermeyer,  and  the  formal 
contract  entered  into  in  pursuance  of  it,  was  a  palpable  fraud  on  the 
act  of  the  legislature,  and  was  entirely  unwarranted  thereby,  and  oper- 
ated as  a  fraud,  not  only  on  the  future  stockholders  of  the  company,  as 
was  distinctly  held  by  the  supreme  court  of  the  United  States  in  the 
opinion  so  often  referred  to,  but  especially  upon  the  future  creditors  of 
the  company. 

"Judge  Brown  (at  p.  203)  of  176  U.  S.  declares  as  follows:  'There  is 
no  doubt  that  if  this  were  a  suit  by  creditors  to  enforce  payment  of  the 
unpaid  portion  of  the  stock  subscription,  the  fact  that  the  stock  certi- 
ficates declared  that  they  were  fully  paid  and  unassessable  would  be  no 
defence.'  *  *  *  But  further,  I  am  of  the  opinion  that  so  far  as  the 
directors  who  passed  the  resolution   in   question  for  purchasing  this 
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property  are  concerned,  such  of  them  as  had  already  learned  the  terms 
on  which  the  mortgage  bonds  were  to  be  floated,  had  direct  notice  that 
the  property  was  being  overvalued.  Since  they  knew  that  a  bonus  of 
sixty  per  cent  in  stock  was  being  given  as  an  inducement  to  persons  to 
advance  cash  at  par  on  bonds  secured  by  property  which,  if  worth  any- 
thing like  the  sum  at  which  they  rated  it,  ought  to  be  easily  negotiated 
without  a  bonus,  and  they  knew  perfectly  well  that  if  the  property  was 
worth  that  amount  of  money,  the  company  could  not  afford  to  give  such 
a  bonus  for  money."  i 

Promoters  are  liable  to  the  corporation  for  profits  secretly  made  by 
them  in  its  promotion,  and  such  liability  arises  in  cases  where  future 
allottees  of  stock  are  concerned. 2 

The  principle  running  through  all  the  authorities  upon  this  branch 
of  the  law  rests  not  upon  the  imposition  of  the  penalty  for  conceal- 
ment, but  upon  the  single  ground  that  one  in  a  fiduciary  capacity  will 
not  be  permitted  to  retain  a  profit  inequitably  obtained.  This  is  the 
rule  and  the  exact  measure  of  the  decree,  even  in  the  case  of  a  trustee 
who  actually  uses  the  company's  money  with  which  to  make  the  pro- 
posed purchase.  In  the  case  of  Plaquemines  Tropical  Fruit  Co.  v.  Buck,  3 
the  leading  case  on  this  subject,  the  facts  were  as  follows:  Buck 
agreed  to  purchase  of  one  White  a  tract  of  land  of  about  twenty- 
eight  thousand  acres,  in  the  state  of  Louisiana,  for  $25,000,  to  be  paid, 
$5,000  in  cash,  $10,000  in  three  months,  and  $10,000  in  stock  at  par  of  a 
company  to  be  formed  for  the  development  of  the  lands.  Buck  then  is- 
sued a  prospectus,  over  his  own  name,  for  the  incorporation  of  such  com- 
pany and  secured  the  promise  of  the  necessary  number  of  persons  and 
means  to  comply  with  the  contract.  White  then  refused  to  carry  out  the 
agreement.  Buck  thereupon  organized  the  company  under  the  laws  of 
New  Jersey,  and,  although  not  an  incorporator,  was  elected  a  director 
and  president  of  the  company.  A  resolution  was  passed,  at  the  first  meet- 
ing, to  purchase  the  property  for  $150,000,  to  be  paid  for  $120,000  in  stock 
at  par,  $10,000  in  cash  and  the  balance,  $20,000,  in  notes  secured  by  a 
mortgage.  Certificates  for  twelve  thousand  shares  in  blank  were  issued 
and  delivered  to  Buck  to  effect  the  purchase.  Buck  commenced  suit 
against  White  for  the  specific  performance  of  the  contract,  which  led  to 
an  agreement  by  which  White  was  to  convey  four  thousand  more  acres, 
reserving,  for  one  year,  the  right  to  cut  willows  and  to  clear  the  land,  and 
to  receive  $27,000  instead  of  $25,000.  This  agreement  was  carried  out  by 
White  conveying  to  the  attorney  of  Buck,  who  gave  the  notes  secured 


1 — Pitney,  V.  C,  in  See  v.  Heppenheimer,  69  N.  J.  Eq.  36  (1905).  See 
Bigelow  V.  Old  Dominion  Copper,  etc.,  Co..  74  N.  J.  Eq.  457   (1908). 

2 — Groel  v.  United  Eectric  Company  of  New  Jersey,  70  N.  J.  Eq.  616 
(1905);  Knoop  v.  Bohmrich,  49  N.  J.  Eq.  82  (1891);  Plaquemines  Tropical 
Fruit  Co.  V.  Buck,  52  N.  J.  Eq.  219  (1893);  Loudenslager  v.  Woodbury 
Heights  Land  Co.,  58  N.  J.  Eq.  556  (Court  of  Errors  &  Appeals,  1899); 
modifying  Woodbury  Heights  Land  Co.  v.  Loudenslager,  55  N.  J.  Eq.  78 
(1896). 

3—52   N.   J.  Eq.    219    (1893). 
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on  the  property,  and  the  attorney  then  conveyed  to  the  company,  sub- 
ject to  the  encumbrances.  Buck  paid  WTiite  $5,000  in  cash  and  seven 
hundred  shares  of  stock.  The  attorney  gave  White  three  notes, — two 
for  $5,000  each  and  one  for  $10,000.  White  gave  up  one  of  the  $5,000 
notes  to  Buck,  who  turned  it  over  to  a  party  who  had  assisted  him  in 
making  the  bargain.  The  balance,  twelve  thousand  shares  of  stock. 
Buck  retained  and  distributed  part  to  the  other  defendants.  The  evi- 
dence showed  that  Buck  alone  got  up  the  company,  secured  the  share- 
holders and  selected  the  incorporators  and  oflBcers;  that  he  attended  the 
meeting  for  organization  and  the  first  meeting  of  directors  (his  pres- 
ence being  necessary  for  a  quorum)  at  which  the  purchase  was  author- 
ized, and  the  weight  of  evidence  was  that  he  did  not,  in  the  hearing  of 
all,  disclose  his  interest  in  or  relation  to  the  property.  A  number  of 
persons  afterwards  subscribed  to  the  stock  of  the  company  and  paid 
for  the  same,  and  money  was  borrowed  on  the  credit  of  the  company 
and  the  endorsement  of  some  of  the  directors,  some  $45,000  being  thus 
put  into  the  treasury  by  persons  other  than  Buck,  the  most  of  which  was 
entrusted  to  Buck,  as  manager,  for  disbursement.  The  affairs  of  the 
company  proceeded  under  the  management  of  Buck,  until  October,  1892, 
when  a  meeting  of  the  other  stockholders  was  held,  of  which  Buck 
claims  no  proper  notice  was  given,  at  which  another  board  of  directors 
was  elected  and  Buck  retired  from  the  presidency.  He,  however,  con- 
tinued as  manager  until  some  further  change  being  contemplated,  he 
and  his  friends,  claiming  that  the  election  of  October,  1892,  was  irreg- 
ular and  void,  issued  a  call  for  another  meeting  of  the  stockholders,  to 
elect  directors.  Thereupon  a  bill  was  filed,  partly  for  the  purpose  of 
preventing  Buck  and  the  other  defendants  from  voting  at  such  meeting 
upon  the  stock  which  they  held,  which  was  a  part  of  the  original  twelve 
thousand  shares  issued  as  aforesaid. 

On  a  motion  to  restrain  Buck  and  the  other  defendants  from  parting 
with  such  stock  and  from  voting  thereon,  Vice-Chancellor  Green  said: 

"I  take  the  law,  applicable  to  this  case,  to  be  that  'no  rights,  legal  or 
equitable,  arise  in  favor  of  a  corporation  in  respect  of  transactions, 
whether  complete  or  inchoate,  merely  because  entered  into  in  contem- 
plation of  the  creation  of  such  corporation,'  and  that  it  was  open  to 
Dr.  Buck  to  buy  the  property  on  his  own  account,  for  any  price  he 
could,  with  the  intention  or  in  the  hope  of  selling  it  at  a  higher  price  to 
a  company  to  be  formed,  and,  dealing  independently,  to  sell  it  for  such 
higher  price  to  such  company  so  long  as  he  obtained  his  higher  price 
fairly.  That  would  be  clearly  unobjectionable.  But  if  he,  at  the  time 
of  his  original  agreement  with  White,  entered  into  it  on  behalf  of  the 
future  company,  under  such  circumstances  that  the  company  when 
formed,  could  say  that  the  purchase  made  by  him  was  made  for  the 
company,  or  if,  at  the  time  the  actual  purchase  was  made  from  White, 
Dr.  Buck  was  a  trustee,  oflBcer  or  agent  of  the  company,  he  cannot  be 
permitted  to  make  any  profit  from  the  sale  to  the  company.  Buck,  as 
the  promoter  of  the  corporation,  stood  in  a  fiduciary  relation  to  the 
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company  as  soon  as  it  was  organized.  As  such  promoter,  it  was  open 
to  him  to  sell  property  which  he  owned,  to  the  company,  on  making  full 
and  fair  disclosure  of  his  interest  and  position  with  respect  to  that 
property.  Not  only  was  such  disclosure  necessary,  but  it  was  incum- 
bent on  him,  as  sole  promoter  of  the  company,  formed  to  purchase  this 
specific  property,  controlling  and  moulding  its  organization,  to  furnish 
it  with  an  executive  or  board  of  directors  capable  of  forming  competent 
and  impartial  judgment  as  to  the  wisdom  of  the  purchase  and  the 
price  to  be  paid;  and  if  he,  as  such  promoter,  procured  the  company  to 
be  formed  and  to  be  managed  in  such  a  way  as  to  transfer  from  the 
moneys  of  the  company  to  himself  a  certain  sum,  without  informing 
the  company  of  that  fact,  or,  what  is  the  same  thing,  if  he  took  without 
such  disclosure,  to  his  own  use,  stock  of  the  company  issued  for  the 
purchase  of  property,  ostensibly  to  or  for  another,  he  cannot  retain  the 
same."  It  was  held,  that  an  injunction  should  issue  to  restrain  de- 
fendants from  parting  with  stock  issued  to  them  or  voting  thereon, 
until  the  final  hearing  of  the  cause.* 

A  written  agreement  was  made  between  bankers,  as  promoters,  and  a 
number  of  manufacturers  of  paper  goods,  as  vendors,  for  the  organiza- 
tion of  a  corporation,  to  which  the  properties  of  the  vendors  should  be 
conveyed,  fixing  the  rights  of  all  the  parties.  A  secret  agreement  was 
subsequently  made  by  the  promoters  with  a  part  of  the  vendors,  which 
gave  the  latter  an  advantage  and  profit  over  the  other  vendors.  It  was 
held  that  a  bill  for  an  accounting  for  such  profits  by  one  of  the  vendors, 
a  party  to  the  first  agreement  only,  was  not  subject  to  demurrer  for 
multifariousness  for  making  all  the  vendors  with  whom  the  secret 
agreement  was  made,  parties  together  with  the  corporation  and  the 
promoters.  "On  the  question  of  multifariousness  raised  by  a  defendant 
other  than  the  company,"  the  court  said,  "the  rule  to  be  applied  here 
would  be  that  which  was  settled  in  See  v.  Heppenheimer,  55  N.  J.  Eq. 
240  (Vice-Chancellor  Pitney,  1897);  affirmed  on  appeal,  for  reasons 
stated,  56  N.  J.  Eq.,  453.  In  this  case  an  issue  of  stocks  and  bonds  of 
a  company  to  the  promoters  was  alleged  to  be  a  fraud  on  the  company. 
The  bill  sought  to  hold  the  promoters  liable  and  made  parties  all  the 
holders  of  the  bonds  for  the  purpose  of  having  them  declared  void.  On 
the  question  of  multifariousness  raised  by  demurrer  by  two  of  the  pro- 
moters, it  was  held  (see  p.  243)  that  it  was  not  well  founded,  and  that 
the  demurring  defendants  were  necessary  parties  in  order  that  they 
might  be  bound  by  the  litigation  brought  to  determine  (among  other 
things)  what  was  due  upon  the  bonds.  It  is  true,  as  argued  by  de- 
fendants' counsel,  that  this  case  involved  to  some  extent  the  marshaling 
of  the  assets  of  an  insolvent  company  by  a  receiver  but  this  aspect,  as 
the  court  held,  justified  making  stockholders,  as  well  as  bondholders, 
parties  to  a  single  suit  for  the  purpose  of  ascertaining  the  separate  lia- 
bility of  each  by  reason  of  the  issue  to  a  pool  of  promoters  of  stocks 


4 — Plaquemines  Tropical  Fruit  Co.  v.  Buck,  52  N.  J.  Eq.  219   (1893). 
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and  bonds  without  consideration.  Tlie  basis  of  tlie  decision,  as  I  read 
it,  was  tliat  all  the  parties  to  the  illegal  issue  of  the  stock  and  bonds, 
were  proper  parties  to  a  single  suit  to  determine  the  validity  of  the 
issue  and  the  amount  actually  due  on  the  bonds  and  stock."  s 

The  obligation  of  a  corporation  for  the  contracts  of  a  promoter  must 
rest  upon  a  ratification  by  the  company.e 

Where  a  purchase  is  made  by  several  persons  representing  a  volun- 
tary association,  for  the  common  benefit  of  all  the  persons  composing 
the  association,  and  the  purchase  money  is  paid  and  possession  of  the 
land  given,  equity  raises  a  promise  by  the  vendor  to  make  a  title, 
either  to  the  persons  making  the  payment,  or  to  the  corporation  if  one 
be  created.  In  such  case  the  vendor,  as  to  the  title,  becomes  a  trustee 
for  the  purchasers;  and  they  being  the  mere  agents  of  the  voluntary 
association,  the  moment  the  association  is  incorporated  it  has  a  right  to 
a  conveyance  from  the  vendor." 

Although  it  is  the  stated  rule  that  neither  a  corporation  nor  a  share- 
holder on  its  behalf,  can  complain  of  a  fraudulent  transaction  to  which 
all  the  stockholders  assented  with  full  knowledge  of  the  facts,8  this 
principle  is  inapplicable  unless  the  assent  was  that  of  the  real  parties 
in  interest.  Thus,  where  promoters  of  a  consolidated  corporation  pro- 
cured options  for  the  purchase  of  the  property  to  be  consolidated  for 
$1,400,000,  and  representing  that  the  cost  of  these  assets  was  $1,900,000, 
and  organized  a  syndicate  to  raise  such  an  amount  under  an  agree- 
ment by  which  the  syndicate  managers  were  to  receive  syndicate 
shares,  each  exchangeable  for  $10,000  of  the  mortgage  bonds  of  the 
company,  which  was  to  mortgage  its  assets  for  $2,500,000,  and  $10,000 
stock  as  a  bonus,  the  total  capital  stock  being  $5,000,000,  it  was  held 
that  the  members  of  the  syndicate  in  fact  were  the  stockholders  of  the 
new  company  for  whom  the  promoters  acted  as  trustees,  and  the  pro- 
moters were,  therefore,  accountable  to  them  for  the  secret  profit  made 
by  them  in  the  purchase  of  the  assets.  The  new  corporation  having 
refused  to  sue  the  promoters  to  recover  such  profit  it  was  held  that 
transferees  of  stock  were  entitled  to  sue  in  their  capacity  of  stock- 
holders on  behalf  of  the  corporation  on  grounds  of  public  policy.a 


5_Shutts  V.  United  Box,  Board  &  Paper  Co.,  67  N.  J.  Eq.  225   (1904). 
6 — Seacoast  Railroad  Co.  v.  Wood,  65  N.  J.  Eq.  530   (1903). 
7 — African  M.  E.  Church  v.   Conover,   27  N.  J.   Eq.   157    (1876). 
8— Arnold  v.  Searing,  73  N.  J.  Eq.  262  (1907). 
9_Arnold  v.   Searing,   73  N.  J.  Eq.   262   (1907). 
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13.  NATURE  OF  THE  FRANCHISE  TO  BE  A  CORPORATION;  THE 
CHARTER  OF  A  CORPORATION. 

The  charter  of  a  corporation  is  the  law  which  gives  it  existence  as 
such.  That  is  its  general  franchise,  which  can  be  repealed  at  the  will 
of  the  legislature.  A  special  franchise  is  the  right,  granted  by  the 
public,  to  use  public  property  for  a  public  use,  but  with  private  profit, 
such  as  the  right  to  build  and  operate  a  railroad  in  the  streets  of  a 
city.  Such  a  franchise  when  acted  upon,  becomes  property  and  cannot 
be  repealed,  unless  power  to  do  so  is  reserved  in  the  grant,  although 
it  may  be  condemned  upon  making  compensation.  The  general  fran- 
chise of  a  corporation  is  its  right  to  live  and  do  business  by  the  exer- 
cise of  the  corporate  powers  granted  by  the  state.  The  general  fran- 
chise of  a  street  railroad  company,  for  instance,  is  the  special  privilege 
conferred  by  the  state  upon  a  certain  number  of  persons  known  as  the 
corporators  to  become  a  street  railroad  corporation  and  to  construct 
and  operate  a  street  railroad  upon  certain  conditions.  Such  a  fran- 
chise, however,  gives  the  corporation  no  right  to  do  anything  in  the 
public  highways  without  special  authority  from  the  state,  or  some  mu- 
nicipal officer  or  body  acting  under  its  authority.  When  the  right  of 
way  over  a  public  street  is  granted  to  such  a  corporation,  with  leave 
to  construct  and  operate  a  street  railroad  thereon,  the  privilege  is 
known  as  a  special  franchise,  or  the  right  to  do  something  in  the 
public  highway,  which,  except  for  the  grant,  would  be  a  trespass.i 

The  right  to  be  a  corporation  is  frequently  called  a  franchise,  as  it 
is  in  one  sense,  but  not  in  the  sense  that  the  grant  of  a  right  to  build 
a  railroad  in  a  public  street  is  a  franchise,  and  it  is  unfortunate  that 
the  same  word  is  used  with  widely  different  meanings,  for  it  leads  to 
confusion  unless  qualified  by  an  appropriate  adjective,  such  as  "gen- 
eral" or  "special."  The  right  to  be  a  corporation,  or  the  corporate 
right  of  life,  is  inseparable  from  the  corporation  itself.  It  is  a  part  of 
it  and  cannot  be  sold  or  assigned.  That  franchise  is  general  and  dies 
with  the  corporation,  for  it  cannot  survive  dissolution  or  repeal.  On 
the  other  hand,  grants  to  do  something  in  the  public  streets  or  special 
franchises  are  not  a  part  of  the  corporation.  They  can  be  made  to  an 
individual  with  the  same  legal  force  or  effect  as  to  a  corporation.  Un- 
less there  is  some  legislative  restriction  they  can  be  mortgaged  and 
sold.  They  are  no  part  of  corporate  life,  if  owned,  by  a  corporation, 
any  more  than  they  are  a  part  of  individual  life  if  owned  by  a  human 
being.2 


1 — People  ex  rel.  Metr.  St.  Ry.  Co.  v.  State  Board  of  Tax  Com'rs,   174 
N.  Y.  417,  435    (1903). 

2 — Lord  V.  Equitable  Life  Assur.  Society,  194  N.  Y.  212   (1909). 
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Since  the  constitutional  amendments  of  1875  forbidding  the  legis- 
lature thereafter  to  pass  any  special  act  conferring  corporate  powers 
and  requiring  that  general  laws  be  passed  under  which  corporations  may 
be  organized  and  corporate  powers  of  every  nature  obtained,  the  grant- 
ing of  corporate  powers  is  now  to  be  sought  in  the  General  Laws  thus 
enacted  and  in  the  articles  of  association  filed  thereunder,  which  are 
in  effect  the  "charter"  of  the  company.s 

The  certificate  of  incorporation  of  a  company  formed  under  a  gen- 
eral act  to  the  extent  of  the  lawful  provisions  therein  possesses  the 
quality  of  a  charter  granted  by  the  legislature.* 

As  applied  to  corporations,  every  grant  of  franchises  is  a  charter. 
It  may  be  a  grant  of  the  mere  franchise  of  being  a  corporation,  or  a 
grant  of  powers  to  a  corporation  already  in  existence.  In  either  case, 
the  grant  is  the  company's  charter  to  exercise  the  rights  and  privileges^ 
and  enjoy  the  immunities  granted. s 

Duties  required  by  the  act  of  incorporation  are  in  the  nature  of  con- 
ditions annexed  to  the  grant  of  the  franchise.  Such  conditions  may  be 
precedent  or  subsequent,  and  like  other  conditions  may  be  waived  or 
released  by  the  power  granting,  or  a  new  grant  may  be  made  free 
from  any  limitation  or  condition  by  the  same  power.s 

Since  the  Dartmouth  College  Case,  in  the  Supreme  Court  of  the 
United  States,  the  doctrine  has  been  considered  firmly  established, 
and  been  confirmed  by  repeated  decisions,  both  in  that  court  and  the 
state  courts,  that  a  charter,  granted  by  the  legislature  to  a  corpora- 
tion, is  a  contract  between  the  state  and  the  corporators,  and  that  the 
state  can  pass  no  act  to  take  away  or  impair  any  of  the  franchises  or 
privileges  granted  by  it.  The  company,  or  artificial  person  thus 
created,  and  its  property,  is  subject  to  all  general  laws  and  police  reg- 
ulations made  by  the  legislature  after  such  grant,  in  the  same  manner 
as  natural  persons  and  their  property  are;  provided  they  are  not  such 
as  to  take  away  or  impair  any  of  the  franchises  plainly  granted  by  the 
charter.  This  doctrine,  however,  does  not  prevent  the  legislature  from 
conferring  new  privileges  upon  any  corporation,  to  be  accepted  at  it& 
own  election.7 

A  company  incorporated  under  a  general  statute  is  in  the  position  of 
a  corporation  under  a  charter  containing  special  and  limited  powers. 
Persons  dealing  with  such  companies  are  affected  with  notice  of  all 


3_State  v.  Atlantic  City  &  S.  R.  Co.,  77  N.  J.  L.  465  (Coiirt  of  Errors  & 
Appeals,  1909). 

4 — Brown,  Receiver  v.  Morton,  71  N.  J.  L.  26   (1904). 

5 state,  Morris  &  Essex  R.  R.  Co.  v.  Comm'r  of  Railroad  Taxation,  37 

N.   J.  L.   228   (1874). 

6 — State  V.  Godwinsville  &  Paterson  Road  Co.,  44  N.  J.  L,.  496,  499 
(1882). 

7 — zabriskle  v.  Hackensack  &  N.  Y.  Railroad  Co.,  18  N.  J.  Eg.  178 
(1867);  Mills  v.  Central  R.  R.  Co.  of  N.  J.,  41  N.  J.  Eq.  1  (1886);  Einstein. 
V.  Raritan  Woolen  Mills,  74  N.  J.  Bq.  624   (1908). 
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that  is  contained  in  the  statute  and  the  articles  of  association;  but 
with  regard  to  all  that  the  directors  do  with  reference  to  what  is 
called  "the  indoor  management  of  their  concern,"  that  is  a  thing 
known  to  them,  and  to  them  only,  and  persons  dealing  externally  with 
those  managing  the  affairs  of  the  company,  in  a  manner  which  appears 
to  be  perfectly  consonant  with  the  articles  of  association,  are  not  to  be 
affected  by  any  irregularities  which  take  place  in  the  internal  man- 
agement of  the  company.  They  are  entitled  to  presume  that  that  of 
which  only  they  can  have  knowledge,  namely,  the  external  acts,  is 
rightly  done,  when  those  external  acts  purport  to  be  performed  in  the 
mode  in  which  they  ought  to  be  performed. s 

14.  EVIDENCE  OF  CORPORATE  EXISTENCE. 

In  all  proceedings  by  and  against  a  corporation  its  corporate  exist- 
ence is  presumed  and  can  be  put  in  issue  only  by  a  plea  denying  such 
existence.  (See  supplement  of  April  8,  1903,  to  the  Corporation  act, 
in  Part  II  of  this  book.) 

A  corporation  being  the  plaintiff  in  the  suit  need  not  prove  its  cor- 
porate existence  under  a  plea  of  the  general  issue,  or  other  plea  to  the 
merits. 1 

In  an  action  of  ejectment,  brought  by  the  assignee  of  a  mortgage 
against  a  mortgagor,  upon  a  mortgage  given  to  a  corporation,  it  is  not 
necessary  to  produce  the  charter  of  incorporation.  The  admission  by 
the  defendant  himself  in  the  deed  of  mortgage,  is  sufficient  proof  when 
uncontradicted,  of  the  existence  of  the  corporation. 2 

The  Corporation  act  provides  (§9)  that  the  certificate  of  incorpora- 
tion or  a  copy  thereof  duly  certified  by  the  secretary  of  state,  shall  be 
evidence  in  all  courts  and  places. 

15.  COMMENCEMENT  OF  CORPORATE  EXISTENCE. 

The  Corporation  act  provides  (§10)  that  upon  making  the  certificate 
of  incorporation  and  causing  the  same  to  be  recorded  and  filed  as 
aforesaid,  the  persons  so  associating,  their  successors  and  assigns,  shall, 
from  the  date  of  such  filing,  be  and  constitute  a  body  corporate  by  the 
name  set  forth  in  said  certificate,  subject  to  dissolution  as  in  this  act 
elsewhere  provided. 

See  also,  as  to  corporations  formed  under  other  general  acts.  Part  II 
of  this  book. 

16.  DURATION  OF  CORPORATE  EXISTENCE. 

Unless  limited  in  its  charter  or  certificate  of  incorporation  the  ex- 
istence of  a  corporation  is  perpetual. 


8 — ^Hackensack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  548  (Court  of  Errors  & 
Appeals,   1883). 

1 — Star  Brick  Co.  v.  Ridsdale  et  al.,  36  N.  J.  L.  229  (1873). 
2 — Den  v.  Van  Houten,  10  N.  J.  L.   270    (1829). 
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17.  EXTENSION  AND  RENEWAL  OF  CORPORATE  EXISTENCE. 

As  to  the  manner  of  extending  the  corporate  existence  under  sec- 
tion 27  of  the  Corporation  act,  see  section  19  below. 

The  statute  (P.  L.  1897,  p.  11)  provides  that  any  corporation,  created 
by  special  charter,  or  under  a  general  law,  for  any  objects  which  are 
allowed  by  this  act,  may  extend  its  corporate  existence  in  the  manner 
prescribed  in  the  twenty-seventh  section  of  this  act;  provided,  that  if 
such  corporation  possesses  franchises,  powers,  privileges,  immunities 
or  advantages  which  could  not  be  obtained  under  this  act,  such  exten- 
sion shall  not  continue,  renew  or  extend  such  franchises,  powers,  priv- 
ileges, immunities  or  advantages,  but  the  filing  of  the  certificate  of 
extension  shall  operate  as  a  waiver  and  abandonment  of  such  fran- 
chises, powers,  privileges  and  advantages. 

There  is  another  act  (P.  L.  1903,  p.  391)  providing  that  the  corporate 
existence  of  any  corporation  (except  a  savings  bank,  a  building  and 
loan  association,  an  insurance  company,  a  surety  company,  a  railroad 
company,  a  street  railroad  company,  a  telegraph  company,  a  telephone 
company,  a  gas  company,  an  electric  light  company,  a  turnpike  company, 
a  plankroad  company,  or  any  company  which  possesses  the  right  of  tak- 
ing and  condemning  lands  in  this  state)  may  be  extended,  even  though 
its  charter  may  have  expired  by  limitation  of  time,  within  four  years 
next  preceding  the  date  when  the  certificate  of  extension  shall  have 
been  filed. 

By  the  extension  of  the  existence  of  a  corporation  the  legal  identity 
remains  unchanged.  It  is  not  a  new  life  that  is  received,  but  simply 
the  power  to  continue  the  old  life  beyond  the  period  first  fixed  for  its 
expiration. 

"It  is  entirely  settled  that  these  acts  of  succession  do  not  have  the 
effect  of  cancelling  continuing  obligations  of  the  corporation,  nor 
can  they  be  pleaded  in  repudiation  of  any  outstanding  liability  what- 
soever." 1 

18.  RESERVED  POWER  OF  LEGISLATURE  TO  ALTER,  AMEND 

OR  REPEAL  CHARTERS. 

The  Corporation  act  provides  (§4)  that  the  charter  of  every  corpora- 
tion, or  any  supplement  thereto  or  amendment  thereof,  shall  be  sub- 
ject to  alteration,  suspension  and  repeal  at  the  discretion  of  the  legis- 
lature, and  the  legislature  may  at  pleasure  dissolve  any  corporation. 

The  language  of  this  provision  has  remained  unchanged  since  its 
original  enactment  in  1846  (Act  of  1846,  §  6). 

In  the  revision  of  1896  (§5)  there  was  included  in  the  act  for  the 
first  time  that  this  act  may  be  amended  or  repealed,  at  the  pleasure  of 
the  legislature,  and  every  corporation  created  under  this  act  shall  be 
bound  by  such  amendment;   but  such  amendment  or  repeal  shall  not 


1 — First  Presbyterian  Church  v.  State  Bank,  57  N.  J.  L.  27   (1894),  af- 
firmed 58  N.  J.  L.   406    (Court  of  Errors   &  Appeals,  1895). 
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take  away  or  impair  any  remedy  against  any  such  corporation  or  its 
officers  for  any  liability  which  shall  have  been  previously  incurred; 
this  act  and  all  amendments  thereof  shall  be  a  part  of  the  charter  of 
every  corporation  heretofore  or  hereafter  formed  hereunder,  except  so 
far  as  the  same  are  inapplicable  and  inappropriate  to  the  objects  of 
such  corporation. 

Construing  these  statutory  provisions,  Mr.  Justice  Van  Syckle,  in 
Berger  v.  United  States  Steel  Corporation!  said: 

"It  must  be  conceded  that  it  is  firmly  settled  in  our  jurisprudence  that 
the  right  reserved  in  this  sixth  section  to  amend,  alter  or  repeal  char- 
ters extends  only  to  the  modification  or  destruction  of  rights  as  be- 
tween the  state  and  the  corporation,  but  that  the  rights  of  the  stock- 
holders inter  sese  can  in  no  respect  be  impaired,  except  in  so  far  as 
impairment  may  result  from  an  alteration  required  by  the  public  in- 
terest. Kean  v.  Johnson,  1  Stock.  401;  Zabriskie  v.  Hackensack,  3  C. 
E.  Gr.  178,  and  Mills  v.  Central  Railroad  Co.,  14  Stew.  Eq.  1,  are  cases 
under  the  act  of  1846,  and  the  Newark  Library  Case,  35  Vr.  217,  265, 
dealt  with  the  right  of  amendment  and  repeal  under  the  act  of  1846. 

"The  act  of  1896,  under  which  the  appellant  is  incorporated,  by  its 
fourth  section,  re-enacted  the  sixth  section  of  the  act  of  1846,  and  also 
provides,  in  its  fifth  section,  as  follows  (quoting  the  section  given 
above). 

"This  section  was  first  enacted  in  the  revision  of  the  Corporation  act 
of  1896,  and  it  must  have  been  designed  to  amplify  and  enlarge  the 
power  of  the  legislature  over  corporations  organized  under  it.  Under 
the  provision  contained  in  the  sixth  section  of  the  act  of  1846,  retained 
in  the  revision  of  1896,  it  had  been  repeatedly  held  that  the  power  was 
fully  reserved  to  alter  or  repeal  charters  for  the  benefit  of  the  public. 
The  language  of  the  fifth  section  of  the  act  of  1896  is  very  broad:  "This 
act  and  all  amendments  thereof  shall  be  a  part  of  the  charter  of  every 
corporation  heretofore  or  hereafter  formed  under  it."  It  is  difficult  to 
perceive  how  any  substantial  force  can  be  accorded  to  it,  unless  some 
amendment  may  be  made  which  may  affect  the  rights  of  stockholders 
inter  sese  to  some  extent.  In  Andrews  v.  Gas  Meter  Co.,  L.  R.  1  Ch. 
361  (1897),  the  defendant  company  was  formed  and  registered  as  a 
limited  company  under  the  English  Companies'  act  of  1856,  but  in 
October,  1862,  it  was  registered  under  the  Companies'  act  of  1862.  On 
appeal,  the  English  court  held  that  the  case  was  to  be  determined  by 
the  act  of  1862,  and  that  a  limited  company,  having  no  authority,  under 
its  memorandum  or  articles,  to  create  any  preference  between  different 
classes  of  shares,  may,  by  special  resolution  passed  under  powers  con- 
ferred by  the  Companies'  act  of  1862,  sections  50  and  51,  alter  its  arti- 
cles so  as  to  authorize  directors  to  issue  preference  shares  by  way  of 
increase  of  capital.  *  *  *  It  is  unnecessary,  however,  to  determine, 
in  this  case,  what  the  true  limitation  upon  the  legislative  power  is; 
where  the  boundary  line  is  which  cannot  be  overstepped.     Such  a  dec- 


1 — 63  N.  .T.  Eq.  809   (Court  of  Errors  &  Appeals,  1902). 
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laration  in  this  case  would  be  obiter  and  unwise.  The  law  upon  this 
subject,  which  is  of  great  moment,  is,  as  yet,  in  a  formative  state;  a 
general  rule  upon  a  subject  of  so  wide  a  range  can  be  implanted  in  our 
jurisprudence  only  by  gradual  development,  as  questions  arise  for  ad- 
judication. Vice  in  a  legislative  act  cannot  safely  be  predicated  upon 
the  mere  fact  that  it  may  not  be  unreasonable  to  apprehend  that  some 
depreciation  in  the  value  of  shares  may  flow  from  it.  The  legislature 
may  impose  additional  burdens;  it  may  withdraw  the  right  to  engage 
in  some  remunerative  branch  of  business,  and  may  repeal  the  entire 
charter.  Undoubtedly  there  may  be  changes  so  radical  that  under- 
lying and  fundamental  principles  will  not  permit  the  legislature  to  re- 
serve to  itself  a  right  to  make  them.  It  is  not  intended  to  express  an 
opinion  as  to  the  effect  of  the  fifth  section  of  the  act  of  1896  upon  this 
Question  of  vested  rights,  and  it  will  be  dealt  with  as  if  there  was  no 
authority  for  the  act  of  1902,  other  than  that  contained  in  section  4  of 
the  act  of  1896,  and  the  case  of  Kean  v.  Johnson,  supra,  will  be  ac- 
cepted as  a  proper  exposition  of  the  law."  2 

For  many  years  after  the  passage  of  the  act  of  1846  it  was  uniformly 
held  by  the  courts  of  this  state  that  the  sixth  section  of  the  act  of  1846 
was  to  be  literally  read  into  every  charter  thereafter  granted  by  the 
legislature,  thereby  rendering  every  such  charter  subject  to  repeal  or 
alteration  at  the  legislative  discretion.  Such  was  the  judgment  of  the 
Court  of  Errors  and  Appeals  in  Morris  and  Essex  Railroad  Co.  v.  Com- 
missioners of  Taxation,  38  N.  J.  L.  472,  decided  in  1875.  That  case  was 
removed  to  the  Supreme  Court  of  the  United  States  and  the  decision  of 
the  New  Jersey  court  was  reversed.  (New  Jersey  v.  Yard,  95  U.  S. 
104.) 

The  Federal  court,  in  reversing  it,  declared  that  a  legislature  could 
not  bind  its  successors;  that,  notwithstanding  the  act  of  1846,  it  was 
still  competent  for  any  legislature  to  make  an  irrepealable  contract  if 
it  chose,  and  that  it  was  therefore  a  question  in  every  case  of  a  con- 
tract made  by  the  legislature,  whether  that  body  intended  that  the 
right  to  change  or  repeal  it  should  inhere  in  it,  or  whether,  like  other 
contracts,  it  was  perfect,  and  without  the  power  of  the  legislature  to 
impair  its  obligations. 

The  court  held  the  contract  under  consideration  in  that  case  to  be 
irrepealable  because  it  said  it  could  not  be  believed  that  it  was  the  in- 
tent of  either  party  to  it  that  one  should  be  held  forever,  and  the 
other  merely  at  will,  and  it  refused  to  read  the  act  of  1846  into  the 
contract  because  the  contract  was  inconsistent  with  it. 

"The  rule  thus  so  explicitly  laid  down  by  the  Federal  court  has  since 
been  accepted  as  the  law  of  this  court.  (State  Board  v.  Morris  and 
Essex  Railroad  Co.,  49  N.  J.  L.  193.)  Unless,  therefore,  an  intention 
can  fairly  be  drawn  from  the  terms  of  this  contract,  as  agreed  upon 
by  the  parties,  to  reserve  to  the  state  the  right  to  repeal  the  contract  at 


2 — Berg-er  v.  U.  S.  Steel  Corporation,  63  N.  J.  Eq.  809  (Court  of  Errors  & 
Appeals,  1902). 
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will  without  the  consent  of  the  company,  there  can  be  no  departure 
from  it."  3 

The  principle  of  the  decision  in  New  Jersey  v.  Yard,  95  U.  S.  104,  113, 
is  that  the  legislature  may  grant  to  a  corporation  two  classes  of  rights 
and  franchises,  those  over  which  it  retains  control  to  modify  or  with- 
draw by  alteration  or  repeal  and  those  which  are  embodied  in  a  con- 
tract, and  hence  incapable  of  alteration  or  repeal  and  that  under  such 
circumstances  the  legislative  control  by  alteration  or  repeal,  is  exer- 
cisable only  upon  the  charter  rights  and  privileges  over  which  such 
power  is  retained. 4 

The  charter  of  a  private  corporation,  enacted  before  the  adoption  of 
the  constitutional  amendments  of  1875  and  containing  an  exemption 
of  the  property  of  the  corporation  from  taxation,  might,  if  granted  for 
a  valid  consideration  moving  to  the  state,  and  if  accepted  and  acted 
upon  by  the  recipient  according  to  its  terms,  become  a  contract  binding 
upon  the  state,  and,  by  force  of  the  Federal  constitution,  irrepealable. 

Until  such  charter  was  accepted  and  the  consideration  actually  paid 
or  delivered  according  to  its  terms,  it  remained  subject  to  repeal,  either 
by  act  of  the  legislature  or  by  act  of  the  people  in  amending  the  con- 
stitution. 

The  constitutional  amendments  of  1875,  providing  (inter  alia)  that 
"property  shall  be  assessed  for  taxes  under  general  laws  and  by  uni- 
form rules,  according  to  its  true  value,"  had  the  effect  of  abrogating 
any  special  law  for  the  asessment  of  taxes  and  any  special  immunity 
from  taxation  theretofore  granted  and  not  already  accepted  in  such 
manner  as  to  constitute  a  contract. 

"By  the  Federal  constitution  (article  1,  section  10)  it  is  declared  that 
no  state  shall  pass  any  law  impairing  the  obligation  of  contracts. 
That  an  irrepealable  contract,  within  the  meaning  of  this  clause,  may 
be  embodied  in  the  charter  of  a  private  corporation  enacted  by  the 
legislature  having  power  to  grant  the  same  is  the  necessary  result  of 
the  doctrine  laid  down  in  the  great  Dartmouth  College  Case,  4  Wheat, 
518.  That  such  a  charter  may  even  contain  a  contract  exempting  the 
property  of  the  corporation  from  taxation,  and  if  so  granted  for  a  valid 
consideration  moving  to  the  state,  and  accepted  and  acted  on  by  the 
recipient,  may  become  binding  on  the  state  according  to  its  terms,  is 
established  by  a  line  of  decisions  in  the  United  States  Supreme  Court, 
and  is,  of  course,  recognized  by  this  court."  5 


3 — Hancock,  Comptroller,  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  289  (Court  of 
Errors  &  Appeals,  1898).  See,  however,  Shiloh  Turnpike  Co.  v.  Bates,  76 
Atl.  448  (1910). 

4 — State  Board  of  Assessors  v.  Morris  &  Essex  R.  R.  Co.,  49  N.  J.  L.  193 
(Court  of  Errors   &  Appeals,   1S86). 

5 — Chancellor  Pitney  in  Cooper  Hospital  v.  Camden,  68  N.  J.  L.  691 
(Court  of  Errors  &  Appeals,  1903);  citing  Gordon  v.  Appeal  Tax  Court,  3 
How.  13;  Piqua  Branch  of  State  Bank  of  Ohio  v.  Knoop,  16  How.  369; 
Dodge  V.  Woolsey,  18  How.  331;  Home  of  the  Friendless  v.  Rouse,  8  Wall. 
430;  Wilmington  Railroad  Co.  v.  Reid,  13  How.  364;  New  Jersey  v.  Yard, 
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The  charter  of  a  corporation  is  a  contract  with  the  state,  and,  if  ir- 
repealable,  is  protected  by  the  same  constitutional  provisions  which 
render  invoilable  contracts  between  individuals — that  the  legislature 
shall  not  pass  any  law  impairing  the  obligation  of  contracts  or  de- 
priving the  party  of  any  remedy  for  enforcing  a  contract  which  existed 
when  the  contract  was  made.  The  rules  for  the  construction  of  these 
constitutional  prohibitions,  as  applicable  to  contracts  between  indi- 
viduals, apply  as  well  to  contracts  by  the  state  with  corporations  cre- 
ated under  charters  which  are  irrepealable.c 

In  Lehigh  Valley  R.  R.  Co.  v.  McFarlan,7  it  was  held,  that  the  char- 
ter of  the  company  there  in  question  was  irrepealable,  and  created  a 
contract  which  is  incapable  of  alteration  or  repeal  by  the  legislature, 
except  by  mutual  consent,  and  is,  therefore,  unaffected  by  the  constitu- 
tion of  1844,  which  forbids  the  taking  of  property  by  private  corpora- 
tions for  public  use,  without  compensation  first  made.  The  company's 
charter,  and  the  powers  and  privileges  therein  granted,  continue,  not- 
withstanding the  change  of  policy  adopted  by  the  constitution  of  1844, 
and  possess  equal  vitality  with  respect  to  acts  done  by  the  company 
under  it,  after  the  constitution  of  1844  became  the  fundamental  law, 
as  if  done  before  the  adoption  of  that  instrument. 

"A  contract  that  disables  the  state  from  exercising  the  sovereign 
prerogative  of  taxation,  with  respect  to  the  property  of  a  given  cor- 
poration, is  in  derogation  of  common  right,  and,  so  far  as  it  goes,  is 
subversive  of  the  power  of  government  itself.  Every  reasonable  in- 
tendment is  against  the  existence  of  such  a  contract.  He  who  comes 
into  court  asserting  its  existence  must  be  prepared  to  show  that,  in 
fact,  it  was  made  as  alleged,  and  that  its  terms  are  such  as  to  reason- 
ably admit  of  no  other  interpretation  than  that  claimed."  s 

When  the  right  to  alter  or  amend  a  charter,  whenever  the  public 
good  may  require,  is  reserved,  the  legislature  is  the  proper  tribunal 
to  determine  when  the  right  shall  be  exercised.^ 

Under  the  reserved  power  to  amend,  alter,  or  repeal  the  laws  under 
which  private  corporations  are  formed,  the  state  cannot  exercise  a 
control  over  property  of  a  corporation,  except  such  as  may  be  exer- 
Ised   through    control   over   its   franchise,   and   over   like   property   of 


95  U.  S.  104;  Farrington  v.  Tennessee,  95  U.  S.  679;  State  Board  of  Assess- 
ors V.  Morris  &  Essex  Railroad  Co.,  49  N.  J.  L.  193;  Mount  Pleasant  Cem- 
terey  Co.  v.  Newark,  52  N.  J.  L.  539;  Singer  Manufacturing  Co.  v.  Hep- 
penheimer,  68  N.  J.  L.  633;  Hancock  v.  Singer  Manufacturing  Co.,  62  N. 
J.  L.   289. 

6 — United  Companies  v.  Weldon,  47  N.  J.  L.  59   (1885). 

7 — 31  N.  J.  Eq.  706   (Court  of  Errors  &  Appeals,  1879). 

8 — Cooper  Hospital  v.  Camden,  68  N.  J.  L.  691  (Court  of  Errors  &  Ap- 
peals, 1903). 

9 — State,  Morris  and  Essex  Railroad  Co.,  Pros.,  v.  Miller,  Collector,  31 
N.  J.  L,.  521  (  Court  of  Errors  &  Appeals,  1864).  See  also  The  State  v.  The 
Mayor  and  Common  Council  of  Jersey  City,  31  N.  J.  L.  575  (Court  of  Er- 
rors &  Appeals,  1865). 
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natural  persons  engaged  in  similar  business.  It  cannot  divest  property 
or  rights  which  have  become  vested. lo 

The  power  of  alteration,  amendment  or  repeal  which  the  state  re- 
served in  its  grant  of  permissive  incorporation,  has  no  effect  upon  con- 
tract relations  arising  from  membership. n 

"After  the  effect  of  the  rule  established  in  the  Dartmouth  College 
case  began  to  be  felt  in  the  states,  it  was  found  that  by  the  numerous 
acts  of  incorporation,  freely  and  perhaps  necessarily  granted,  great  in- 
conveniences resulted,  and  that  provisions  incautiously  inserted,  too 
much  restricted  the  power  of  future  legislatures;  and  that  the  laws, 
which  experience  showed  were  necessary  to  govern  corporations  in  the 
exercise  of  their  powers,  could  not  be  passed.  And  the  legislatures  of 
many  states,  by  degrees  and  successively,  adopted  the  practice  of  in- 
serting in  acts  granting  franchises,  that  they  might  alter,  modify  or 
repeal  the  act;  and  also,  by  general  law,  provided  that  all  acts  of  in- 
corporation thereafter  passed  should  be  subject  to  such  alteration  and 
repeal. 

"The  provision  is  contained  in  the  general  act  of  this  state,  passed 
in  1846,  that  such  charters  should  be  subject  to  alteration,  suspension 
and  repeal  in  the  discretion  of  the  legislature.  This  and  all  similar 
special  and  general  provisions  were  intended  for  the  purpose  specified; 
to  give  to  the  legislature  the  clear  right,  at  their  pleasure,  to  alter  or 
repeal  the  acts  of  incorporation.  The  state,  without  this,  could  have 
done  it  with  the  assent  of  the  corporators.  They  could  give  them 
property;  they  could  add  to  their  powers  or  privileges.  But  they  could 
not  take  away  any  power,  privilege,  or  franchise,  conferred  by  the  act, 
nor  compel  them  to  exercise  any  new  power  or  franchise  conferred. 
«     *     * 

"The  object  and  purpose  of  these  provisions  are  so  plain,  and  so 
plainly  expressed  in  the  words,  that  it  seems  strange  that  any  doubt 
could  be  raised  concerning  it.  It  was  a  reservation  to  the  state,  for 
the  benefit  of  the  public,  to  be  exercised  by  the  state  only.  The  state 
was  making  what  had  been  decided  to  be  a  contract,  and  it  reserved  the 
power  of  change,  by  altering,  modifying,  or  repealing  the  contract. 
Neither  the  words  nor  the  circumstances,  nor  apparent  objects  for 
which  this  provision  was  made,  can,  by  any  fair  construction,  extend 
it  to  giving  a  power  to  one  part  of  the  corporators  as  against  the  other, 
which  they  did  not  have  before.  It  was  to  avoid  the  rule  in  the  Dart- 
mouth College  case,  not  that  in  Natusch  v.  Irving,  that  the  change  was 
made.     The  words  limit  the  power  to  that  object.     *     *     * 


10 — Railroad   Tax  Cases,  13  Fed.   Rep.   723. 

11 — Rahway  v.  Munday,  44  N.  J.  L.  395  (Courts  of  Errors  &  Appeals, 
1882);  In  re  Newark  Library  Association,  64  N.  J.  L.  265  (Court  of  Er- 
rors &  Appeals,  1900);  Jolinston  v.  Mutual  Guarantee  Building  &  Loan 
Association,  66  N.  J.  L.  683  (Court  of  Errors  &  Appeals,  1901);  Schwarz- 
waelder  v.  German  Mutual  Fire  Insurance  Co.,  59  N.  J.  Eq.  589  (Court  of 
Errors  &  Appeals,  1899);  Einstein  v.  Raritan  Woolen  Mills,  74  N.  J.  Eq. 
624   (1908). 
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"Again,  the  power  of  the  legislature  has  its  limits.  It  can  repeal  or 
suspend  the  charter;  it  can  alter  or  modify  it;  it  can  take  away  the 
charter;  but  it  cannot  impose  a  new  one,  and  oblige  the  stockholders 
to  accept  it.  It  can  alter  or  modify  the  old  one;  but  power  to  alter  or 
modify  anything  can  never  be  held  to  imply  a  power  to  substitute  a 
thing  entirely  different.  It  is  not  the  meaning  of  the  words  in  their 
usually  received  sense.  Power  to  alter  a  mansion  house  would  never 
be  construed  to  mean  a  power  to  tear  down  all  but  the  back  kitchen 
and  front  piazza,  and  build  one  three  times  as  large  in  its  place.  In 
anything  altered,  something  must  be  preserved  to  keep  up  its  identity; 
and  a  matter  of  the  same  kind,  wholly  or  chiefly  new,  substituted  for 
another,  is  not  an  alteration;  it  is  a  change."  12 

A  statute  which,  on  its  enactment,  becomes  perhaps  only  condi- 
tionally the  law  of  the  corporation,  the  condition  being  the  assent  of 
all  the  stockholders,  becomes  on  fulfillment  of  that  condition  the  ab- 
solute law  of  the  corporation,  and  the  assent  once  given  is  irrevocable. 13 

A  corporation  having  an  irrepealable  charter  which  provides  for  a 
special  mode  of  taxation,  and  that  "no  other  or  further  tax  or  imposi- 
tion shall  be  levied  or  imposed  upon  the  said  company"  may  consent  to 
other  taxation,  or  a  different  mode  of  assessment  from  that  specified  in 
its  charter,  by  the  acceptance  of  subsequent  legislative  acts,  without 
impairing  the  exemption  from  general  taxation  contained  in  its  char- 
ter. In  such  event,  the  new  taxation  becomes  part  of  the  original  con- 
tract, and  modifies  its  terms  to  that  extent,  leaving  the  restriction 
therein  on  further  taxation  in  full  force.i* 

19.  AMENDMENT,  CHANGE  OR  ALTERATION  OF  CHARTER  OR 
CERTIFICATE  OF  INCORPORATION. 

A  supplement  to  the  Corporation  act  (P.  L.  1898,  p.  407)  provides  that 
it  shall  be  lawful  for  the  incorporators  of  any  corporation,  before  the 
payment  of  any  part  of  its  capital,  to  record  with  the  clerk  of  the 
county  in  which  its  original  certificate  of  incorporation  was  recorded 
and  file  with  the  secretary  of  state,  an  amended  certificate  duly 
signed  by  the  incorporators  named  in  the  original  certificate  of  incor- 
poration, and  duly  acknowledged  or  proved  as  required  for  certificates 
of  incorporation  under  the  Corporation  act  "modifying,  changing  or 
altering  its  original  certificate  of  incorporation,  in  whole  or  in  part, 
which  amended  certificate  shall  take  the  place  of  the  original  certificate 
of  incorporation,  and  shall  be  deemed  to  have  been  filed  and  recorded 
on  the  date  of  the  filing  and  recording  of  the  original  certificate;  pro- 
vided, however,  that  nothing  herein  shall  permit  the  insertion  of  any 


12 — Zabriskie  v.  Hackensack  &  N.  T.  Railroad  Co.,  18  N.  J.  Eq.  178 
(1867). 

13 — In  re  Newark  Library  Association,  64  N.  J.  L.  265  (Court  of  Errors 
&  Appeals,  1900). 

14 — State,  United  R.  R.  &  Canal  Co.  v.  Comm'r  of  Railroad  Taxation,  37 
N.  J.  L.  240  (1874). 
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matter  not  in  conformity  with  the  act  to  which  this  is  a  supplement; 
and  provided,  however,  that  this  act  shall  not  in  any  manner  affect  any 
procedings  pending  in  any  court." 

The  Corporation  act  (§  27,  as  amended  by  P.  L.  1908,  p.  127)  pro- 
vides that  every  corporation  organized  under  the  act  may  change  the 
nature  of  its  business,  change  its  name,  increase  its  capital  stock,  de- 
crease its  capital  stock,  change  the  par  value  of  the  shares  of  its  capi- 
tal stock,  change  the  location  of  its  principal  office  in  this  state,  extend 
its  corporate  existence,  change  its  common  stock  into  one  or  more 
classes  of  preferred  stock,  create  one  or  more  classes  of  preferred  stock, 
and  make  such  other  amendment,  change  or  alteration  as  may  be  de- 
sired, in  manner  following:  The  board  of  directors  shall  pass  a  resolu- 
tion declaring  that  such  change  or  alteration  is  advisable  and  calling  a 
meeting  of  the  stockholders  to  take  action  thereon;  the  meeting  shall 
be  held  upon  such  notice  as  the  by-laws  provide,  and  in  the  absence  of 
such  provision,  upon  a  ten  days'  notice,  given  personally  or  by  mail;  if 
two-thirds  in  interest  of  each  class  of  the  stockholders  having  voting 
powers  shall  vote  in  favor  of  such  amendment,  change  or  alteration,  a 
certificate  thereof  shall  be  signed  by  the  president  and  secretary  un- 
der the  corporate  seal,  acknowledged  or  proved  as  in  the  case  of  deeds 
of  real  estate,  and  such  certificate,  together  with  the  written  assent,  in 
person  or  by  proxy,  of  two-thirds  in  interest  of  each  class  of  such  stock- 
holders, shall  be  filed  in  the  office  of  the  secretary  of  state,  and  upon 
the  filing  of  the  same,  the  certificate  of  incorporation  shall  be  deemed 
to  be  amended  accordingly;  provided,  that  such  certificate  of  amend- 
ment, change  or  alteration  shall  contain  only  such  provision  as  it 
would  be  lawful  and  proper  to  insert  in  an  original  certificate  of  in- 
corporation made  at  the  time  of  making  such  amendment  and  the  cer- 
tificate of  the  secretary  of  state  that  such  certificate  and  assent  have 
been  filed  in  his  office  shall  be  taken  and  accepted  as  evidence  of  such 
change  or  alteration  in  all  courts  and  places. 

As  to  corporations  not  organized  under  the  Corporation  act  the  act 
provides  (§  28,  as  amended  by  P.  L.  1908,  p.  127)  that  any  corporation 
of  this  state,  whether  organized  under  a  special  act  of  incorporation  or 
under  general  laws,  excepting  railroad  and  canal  corporations,  and 
other  corporations  possessing  the  right  of  taking  and  condemning 
lands,  may  increase  or  decrease  its  capital  stock,  change  its  name,  the 
par  value  of  the  shares  of  its  capital  stock,  or  the  location  of  its  prin- 
cipal office  in  or  out  of  this  state,  change  its  common  stock  into  one  or 
more  classes  of  preferred  stock,  create  one  or  more  classes  of  preferred 
fitock,  and  fix  any  method  of  altering  its  by-laws  permitted  by  the  act 
to  which  this  is  a  supplement,  in  the  manner  prescribed  in  the  fore- 
going section,  and  any  corporation  may  in  the  same  manner  relinquish 
one  or  more  branches  of  its  business,  or  extend  its  business  to  such 
branches  as  might  have  been  inserted  in  its  original  certificate  of  in- 
corporation. 

Another  act  (P.  L.  1899,  p.  174;  see  Part  II  below)  authorizes 
amendments  to  cure  formal  defects. 
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The  certificate  of  incorporation  of  a  company  forms  a  contract  be- 
tween the  several  stockholders,  which,  except  by  unanimous  consent, 
cannot  be  affected  by  any  change  in  it  made  by  virtue  of  any  subse- 
quent act  of  the  legislature,  but  can  only  be  effectually  changed  by 
virtue  of  some  act  of  the  legislature  then  in  force,  which  can  be  read 
into  the  contract.i 

"The  general  principle  here  asserted  has  frequently  received  the 
sanction  of  the  courts,  both  of  England  and  this  country.  It  is  the 
same,  whether  applied  in  the  case  of  private  associations  or  incorpora- 
tions. 'It  is  not,  I  apprehend,'  says  Lord  Eldon,  'competent  to  any 
number  of  persons  in  a  partnership  (unless  they  show  a  contract  ren- 
dering it  competent  to  them),  formed  for  specified  purposes,  if  they 
propose  to  form  a  partnership  for  different  purposes,  to  effect  that 
formation  by  calling  upon  some  of  the  partners  to  receive  the  sub- 
scribed capital  and  interest  and  quit  the  concern.'  'And  again,'  he 
says  in  the  same  case,  'those  who  seek  to  embark  a  partner  in  a  busi- 
ness not  originally  part  of  the  partnership  concern,  must  make  out 
clearly  that  he  did  expressly  or  tacitly  acquiesce.'  Natusch  v.  Irving, 
Appendix  to  Gow  on  Part.  576,  Am.  Ed.  1830,  and  see  also  the  opinion 
of  Kent,  C,  in  Livingston  v.  Lynch,  4  Johns.  Ch.  R.  573.  So  in  incor- 
porations. Nothing  is  more  certainly  settled  than  that  any  funda- 
mental alteration  of  the  charter,  or  material  deviation  from  or  ex- 
tension of  a  road,  in  the  case  of  road  companies,  interferes  with  the 
rights  of  the  corporators,  and  that  no  majority,  however  large,  can 
compel  any  individual  stockholders  to  submit."  2 

It  is  well  settled  that  a  court  of  equity  will  interfere  on  behalf  of  a 
single  stockholder,  if  he  can  show  that  the  corporation  is  employing 
its  statutory  powers,  funds,  etc.,  for  the  accomplishment  of  purposes 
not  within  the  scope  of  its  institution,  and  an  injunction  in  such  cases 
will  be  granted. 3 

"It  is  also  settled,  upon  the  principles  of  the  common  law,  in  this 
state,  and  most  of  the  states  of  the  Union,  that  when  a  number  of  per- 
sons associate  themselves  as  partners,  for  a  business  and  time  specified 
in  the  agreement  between  them,  or  become  members  of  a  corporation 
for  definite  purposes  and  objects  specified  in  their  charter,  which  in 
such  case  is  their  contract,  and  for  a  time  settled  by  it,  that  the  objects 
and  business  of  the  partnership  or  corporation  cannot  be  changed,  or 
abandoned,  or  sold  out,  within  the  time  specified,  without  the  consent 
of  all  the  partners  or  corporators;  one  partner  or  corporator,  however 
small  his  interest,  can  prevent  it.  And  this  is  so,  although  by  law  a 
majority  in  either  case  can  control  or  manage  the  business  against  the 
will  and  interest  of  the  minority,  so  long  as  it  is  within  the  scope  of 
the  partnership  or  charter. 


1 — Meredith  v.  Zinc  &  Iron  Co.,  55  N.  J.  Eq.  211  (1897);  affirmed  56  N.  J. 
Eq.  454. 

2 — Kean  v.  Johnston,  9  N.  J.  Eq.  401   (1853). 

3— Giftord  v.  N.  J.  Railroad  Co.,  10  N.  J.  Eq.  171  (1854). 
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"This  rule  is  founded  on  principle,  the  great  principle  of  protecting 
every  man  and  his  property  by  contracts  entered  into,  a  guiding  prin- 
ciple in  all  right  legislation  and  incorporated  into  the  constitution  of 
the  United  States,  and  of  almost  every  state  in  the  Union.  And  the 
rule  is  not  changed  because  the  new  business  or  enterprise  proposed  is 
allowed  by  law,  or  has  been  made  lawful  since  the  association  was 
formed. "4 

As  between  the  corporators  of  any  company,  the  corporate  objects 
expressed  in  its  articles  of  association,  cannot  be  changed  without 
unanimous  consent,  unless  changed  by  virtue  of  some  act  of  legisla- 
tion which  may  be  read  into  the  contract.  And  action  on  the  part  of 
the  corporation  to  change  the  nature  of  its  business,  is  to  be  exercised, 
if  at  all,  by  direct  proceedings  taken  pursuant  to  the  statute  authoriz- 
ing it.  The  acts  authorizing  consolidation  neither  permit  nor  con- 
template that  a  change  of  the  objects  of  incorporation  is  to  be  ac- 
complished by  means  of  a  consolidation  agreements 

20.   TERMINATION  OF  CORPORATE  EXISTENCE. 

The  existence  of  a  corporation  may  be  terminated  in  the  following 
ways: 

1.  By  failure  to  perform  statutory  conditions.  Where  a  statute, 
creating  a  corporation  declares,  that  unless  the  corporation  performs 
certain  acts  within  a  specified  time  after  its  organization,  its  corporate 
existence  and  powers  shall  cease,  or  its  powers  and  franchises  shall 
terminate,  it  has  been  held,  that  the  statute  executes  itself,  and  that  if 
the  designated  acts  are  not  done  within  the  time  limited,  the  corpora- 
tion ceases  ipso  facto  to  exist,  and  the  fact  that  it  has,  by  its  laches, 
lost  corporate  life  and  power  may  be  alleged  and  proved  in  a  collateral 
proceeding.! 

2.  By  expiration  of  time  limited  in  the  charter. 

3.  By  forfeiture. 

4.  By  surrender  or  voluntary  dissolution. 


4 — Zabriskie  v.  Hackensack  &  N.  T.  Railroad  Co.,  18  N.  J.  Eq.  178 
(1867). 

5 — Colgate  v.  United  States  Leather  Co.,  72  Atl.  126  (Court  of  Errors  & 
Appeals,  1909).  See  also  as  to  increase  of  capital  stock  and  creation  of 
preferred  stock,  Einstein  v.  Raritan  Woolen  Mills,  74  N.  J.  Eq.  624  (1908). 
See  also  Pronick  v.  Spirits  Distributing  Co.,  58  N.  J.  Eq.  97  (1899);  Smith 
V.  Eastwood  "Wire  Mfg.  Co.,  58  N.  J.  Eq.  331  (1899).  And  see  also  sections 
50,   51,   52  and  53   (pp.   114-125  below). 

1 — Van  Fleet,  V.  C,  in  Elizabethtown  Gas  Light  Co.  v.  Green,  46  N.  J. 
Eq.  118   (1889). 
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III.  COEPORATE  NAME,  SEAL,  DOMICILE,  BY-LAWS 
AND  RECORDS. 

21.  THE  NAME  OF  A  CORPORATION. 

The  name  must  be  set  forth  in  the  certificate  of  incorporation,  and 
the  Corporation  act  provides  (§  8)  that  no  name  shall  be  assumed  al- 
ready in  use  by  another  existing  corporation  of  this  state,  or  so  nearly 
similar  thereto  as  to  lead  to  uncertainty  or  confusion. 

It  is  provided  by  statute  (P.  L.  1897,  p.  274)  that  no  corporation  shall 
hereafter  be  organized  under  the  provisions  of  "An  act  concerning 
corporations"  (revision  of  1896),  approved  April  twenty-first,  one  thou- 
sand eight  hundred  and  ninety-six,  or  any  amendment  thereof  or  sup- 
plement thereto,  with  the  words  "insurance"  or  "safe  deposit"  or 
"trust  company"  or  "bank"  as  a  part  of  its  name,  and  no  certificate  of 
incorporation  shall  be  hereafter  received  for  filing  or  record  or  be  filed 
or  recorded  in  any  oflBce  in  this  state  for  the  purpose  of  effectuating  its 
incorporation,  and  that  no  corporation  heretofore  organized  or  doing 
business  under  the  aforesaid  act  shall,  by  change  or  amendment  of  its 
name,  use  the  words  "insurance"  or  "safe  deposit"  or  "trust  company" 
or  "bank"  or  any  of  them  as  part  of  its  name,  and  no  certificate  of 
change  or  amendment  shall  be  hereafter  received  for  filing  or  record 
or  be  filed  or  recorded  in  any  office  in  this  state  for  the  purpose  of 
effectuating  such  change. 

The  corporate  name  may  be  changed  by  amendment  of  the  certificate 
of  incorporation  (see  §  19  above). 

A  corporation  may  acquire  a  name  by  usage,  as  by  retaining  its 
original  name  after  a  change  thereof  was  authorized  by  an  act  of  the 
legislature,  and  an  adjudication  in  bankruptcy  made  against  it  by  the 
name  so  acquired  is  valid. i 

The  misnomer  of  a  corporation  in  a  grant  or  obligation,  does  not 
destroy  or  defeat  the  grant  or  obligation,  nor  prevent  a  recovery  upon 
it  in  the  true  name,  provided  the  corporation  designed  and  intended  by 
the  parties  to  the  instrument,  be  shown  by  proper  and  apt  averments 
and  proof.2 

"But  then,  it  appears  to  me,  to  be  essential  in  all  these  cases  of  vari- 
ance, that  it  should  be  averred  in  the  pleadings  that  the  person  or  cor- 
poration described  in  the  grant,  is  the  same  with  that  named  in  the 
writ."  3 


1 — Alexander  v.  Barney,  28  N.  J.  Kq.  90  (1877). 

2 — Inhabitants  of  "Woolwich  v.  Forrest.  2  N.  J.  L.  107  (1806);  Inhabit- 
ants V.  String,  10  N.  J.  L.  323  (1829);  Hoboken  Building  Association  v. 
Martin,  13  N.  J.  Eq.  427  (1861). 

3 — Kirkpatrick,  C.  J.,  in  Inhabitants  of  Woolwich  v.  Forrest,  2  N.  J.  I* 
107  (1806). 
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But  a  deed  made  by  mistake  to  a  party  well  named,  will  not  be  con- 
strued in  a  court  of  law  to  enure  to  the  party  intended,  even  if  such 
intention  may  be  fairly  inferred  from  the  face  of  the  deed.4 

The  giving  by  the  legislature  to  an  association  a  corporate  existence 
by  a  particular  name  is  a  grant  of  the  exclusive  right  to  use  that  name 
and  to  be  in  fact  and  in  law  the  only  association  of  that  character  and 
that  name  within  its  territorial  limits. 5 

But  although  a  corporation  may  adopt  any  corporate  name  which  is 
not  in  conflict  with  the  corporation  act,  such  adoption  gives  it  no 
greater  right  thereto  to  the  injury  of  another  than  if  an  individual 
should  so  act.6 

There  can  be  no  doubt  of  the  power  of  a  court  of  equity  to  restrain 
the  improper  use  of  a  corporate  name.  The  principles  involved,  in  many 
respects,  are  analogous  to  those  arising  in  the  protection  of  trade- 
marks. The  essential  inquiry  in  all  cases  is,  is  the  new  name  as  used 
calculated  to  deceive  or  mislead. 7 

"Anyone  has  a  right  to  use  his  own  name  in  business,  but  he  may  be 
restrained  from  its  use  if  he  uses  it  in  such  a  way  as  to  appropriate 
the  good  will  of  a  business  already  established  by  others  of  that  name. 
(This  is  the  important  thing.)  Nor  can  he  by  the  use  of  his  own  name 
appropriate  the  reputation  of  another  by  fraud,  either  constructive  or 
actual."  *  *  *  "These  and  many  other  cases  hold  that  there  is  no 
sanctity  in  the  name  being  used  by  a  corporation  either  directly  created 
by  special  charter  or  organized  under  general  laws.  If  organized  un- 
der a  special  charter,  it  is  usually  chosen  by  the  petitioner  therefor. 
If  organized  under  a  general  law,  it  is  chosen  by  the  organizer.  In 
either  case,  they  adopt  it  at  their  peril."  s 

While  a  personal  name  may  not  constitute  a  technical  trademark, 
yet  where  an  article  has  come  to  be  known  by  that  personal  name,  one 
may  not  use  that  name  even  though  it  be  his  own,  to  palm  off  his  goods 
as  the  goods  of  another,  who  has  first  adopted  it  and  by  which  appel- 
lation the  goods  have  come  to  be  known,  when  the  use  of  his  own  name 
for  such  purpose  works  a  fraud.  If  he  uses  his  own  name,  it  must  be 
so  used  as  not  to  deprive  others  of  their  rights  or  to  deceive  the  public, 
and  the  name  must  be  accompanied  with  such  indications  that  the 


4 — Den  v.  Hay,  21  N.  J.  L.  174   (1847). 

5 — State  Council  v.  National  Council,  71  N.  J.  Eq.  433  (1906). 

6— Bear  Lithia  -Springs  Co.  v.  Great  Bear  Spring  Co.,  71  N  J  Ea  595 
(1906);  affd.  72  N.  J.  Eq.  871   (1907).  '     ' 

7— O'Grady  v.  McDonald,  72  N.  J.  Eq.  805  (1907);  International  Silver 
n°;J"  ^^^^^''^  Corporation,  67  N.  J.  Eq.  646  (Court  of  Errors  &  Appeals. 
1904);  Eureka  Fire  Hose  Co.  v.  Eureka  Rubber  Mfg.  Co.,  69  N.  J.  Eq  159 
(1907);  72  N.  J.  Eq.  555  (Court  of  Errors  &  Appeals,  1907);  Glucose  Sugar 
Refining  Co.  v.  American  Glucose  Sugar  Refining  Co.,  22  N.  J  L  J  137 
(1899);  Stirling  Silk  Mfg.  Co.  v.  Stirling  Silk  Co..  59  N.  J.  Eq.  394  '(1900)- 
L.  Martin  Co.  v.  L.  Martin  Wilckes  Co.,  71  Atl.  409   (1909). 

8— Pitney,  V.  C,  in  Edison  Storage  Battery  Co.  v.  Edison  Automobile 
Co.,   67  N.  J.  Eq.   44    (1904). 
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thing  manufactured  is  the  work  of  the  one  making  it  as  would  unmis- 
takably inform  the  public  of  the  fact.9 

"The  present  case  presents  the  still  narrower  question  of  the  right 
to  adopt  and  use  a  corporate  name  calculated  to  deceive,  with  an  intent 
to  profit  by  the  trade  reputation  of  others. 

"The  defendant  corporation  did  not  adopt  its  name  in  order  to  secure 
the  good  will  of  a  business  which  had  been  built  up  by  William  H. 
Rogers.  The  facts  stated  in  the  vice-chancellor's  opinion,  and  sus- 
tained by  the  evidence,  demonstrate,  in  our  judgment,  that  William  H. 
Rogers  had  engaged  in  the  business  of  selling  silver-plated  ware,  as 
far  as  he  can  be  said  to  have  engaged  in  that  business  at  all,  in  view 
of  his  other  vocations,  solely  with  the  object  of  profiting  by  the  similar- 
ity of  his  name  to  the  name  of  Rogers,  so  well  known  in  the  trade,  to 
the  good  will  of  which  the  plaintiff  had  succeeded.  William  H.  Rogers, 
under  the  facts  of  this  case,  had  not  acquired  a  trade  reputation  for 
silver-plated  ware.  He  had  had  no  experience  in  the  actual  manu- 
facture; his  name  was  not  a  guarantee  of  the  excellence  of  his  wares; 
his  experience  was  little  more  than  that  of  a  mere  packer  of  goods 
made  by  others;  most  of  the  goods  nominally  made  for  him  he  had 
never  seen  or  handled;  he  had  had  no  more  to  do  with  the  actual  sales 
during  the  more  active  part  of  the  business — that  during  which  the 
Benedicts  handled  the  goods  in  his  name — than  to'receive  a  small  profit 
over  the  manufacturer's  price,  a  profit  which  was  manifestly  paid  to 
him  by  the  Benedicts  in  order  that  they  might  use  the  name  of  Rogers, 
and  thereby  profit  by  the  trade  reputation  of  the  complainant.  The 
name  of  the  defendant  could  not,  therefore,  have  been  selected  with  a 
view  to  retain  for  the  corporation  the  good  will  of  William  H.  Rogers. 
It  was  selected,  in  our  judgment,  solely  with  the  intention  of  deriving 
a  profit  by  means  of  the  Rogers  name,  from  the  reputation  built  up  by 
many  years  of  business  activity  by  the  predecessors  of  the  complainant. 

"Such  a  case  is  not  like  that  of  a  natural  person  using  his  own  name. 
It  is  more  nearly  like  the  case  of  a  natural  person  who  voluntarily 
selects  a  name  for  his  business  which  may  enable  him  to  profit  by  an- 
other's trade  reputation. 

"In  our  judgment,  the  law  was  accurately  stated  by  Judge  Wallace, 
in  the  R.  W.  Rogers  Case,  70  Fed.  Rep.  1017.  In  his  language,  'a  body 
of  associates  who  organize  a  corporation  for  manufacturing  and  selling 
a  particular  product  are  not  lawfully  entitled  to  employ  as  their  cor- 
porate name  in  that  business  the  name  of  one  of  their  number  when  it 
appears  that  such  name  has  been  intentionally  selected  in  order  to 
compete  with  an  established  concern  of  the  same  name,  engaged  in 
similar  business,  and  divert  the  latter's  trade  to  themselves  by  con- 
fusing the  identity  of  the  products  of  both,  and  leading  purchasers  to 
buy  those  of  one  for  those  of  the  other.  No  person  is  permitted  to  use 
his  own  name  in  such  a  manner  as  to  inflict  an  unnecessary  injury 


9 — International  Silver  Co.  v.  Kogers,  72  N.  J.  Eq.  933  (Court  of  Errors 
&  Appeals,  1907). 
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upon  another.  The  corporators  chose  the  name  unnecessarily,  and 
having  done  so  for  the  purpose  of  unfair  competition,  cannot  be  per- 
mitted to  use  it  to  the  injury  of  the  complainant.' 

"This  rule  is  sustained  by  the  later  cases  in  the  Federal  courts. 
Garrett  v.  T.  H.  Garrett  &  Co.,  78  Fed.  Rep.  472;  Bissell  Chilled  Plow 
"Works  V.  T.  M.  Bissell  Plow  Co.,  121  Fed.  Rep.  357;  WyckofE,  Seamans 
&  Benedict  v.  Howe  Scale  Co.,  122  Fed.  Rep.  348. 

"It  was  adopted  in  Connecticut  in  one  of  the  early  cases  on  this  sub- 
ject (Holmes,  Booth  &  Haydens  v.  Holmes,  Booth  &  Atwood  Manu- 
facturing Co.,  37  Conn.  278),  and  is  now  established  in  New  York;  De 
Long  V.  DeLong  Hook  and  Eye  Co.,  35  N.  Y.  Sup.  509;  Charles  S.  Hig- 
gins  Co.  V.  Higgins  Soap  Co.,  144  N.  Y.  462,  39  N.  E.  Rep.  490."  lo 

The  fact  that  affidavits  in  opposition  to  an  injunction  against  the  use 
of  a  corporate  name  in  violation  of  complainant's  rights,  show  that  the 
defendant  corporation  had  no  intention  of  manufacturing  anything 
manufactured  by  complainants,  is  immaterial  where  defendant's  char- 
ter empowers  it  to  do  so.n 

An  injunction  may  be  granted  on  the  preliminary  hearing  as  to  the 
use  of  the  name.  "The  affidavits  put  in  by  defendants  in  connection 
with  the  admitted  facts  in  the  case,  satisfy  me  that  it  is  highly  improb- 
able, if  not  quite  impossible,  that  the  defendants  will  succeed  at  the 
final  hearing.  The  cost  and  trouble  of  changing  their  name  by  elimi- 
nating the  word  'Edison,'  will  be  slight,  and  if  on  final  hearing  they 
shall  succeed  in  establishing  their  right  thereto,  the  cost  of  restoring 
it  will  be  equally  slight."  12 

An  injunction  will  lie  to  restrain  the  unauthorized  use  of  one's  name 
by  a  corporation  as  a  part  of  its  corporate  title  or  in  connection  with 
its  business  or  advertisements,  though  he  is  not  a  business  competitor.is 
And  injunction  is  a  proper  remedy  to  prevent  a  corporation  from  in- 
cluding in  its  name  the  surname  of  an  inventor  already  adopted  and 
used  by  another  corporation  with  his  consent.i* 

But  the  use  of  a  name  descriptive  of  a  patented  device  used  in  con- 
nection with  the  business  will  not  be  restrained. 15 

22.  THE  COMMON  OR  CORPORATE  SEAL. 

The  ancient  rule  of  the  common  law  was  that  "a  corporation  could 
neither  act,  speak,  nor  whisper  apart  from  the  instrumentality  of  its 
common  seal.     But  the  rule,  opposed  as  it  was  to  the  demands  of  prac- 


10 — International  Silver  Co.  v.  Rogers  Corporation,  67  N.  J.  Eq.  646 
(Court  of  Errors  &  Appeals,  1904). 

11 — Edison  Storage  Battery  Co.  v.  Edison  Automobile  Co.,  67  N.  J.  Eq. 
44   (1904). 

12 — Edison  Storage  Battery  Co.  v.  Edison  Automobile  Co.,  67  N.  J.  Eq. 
44   (1904). 

13 — Edison  v.  Edison  Polyform  &  Mfg.  Co.,  73  N.  J.  Eq.  136  (1907). 

14 — Edison  Storage  Battery  Co.  v.  Edison  Automobile  Co.,  67  N.  J.  Eq. 
44  (1904). 

15 — Edison  v.  Mills  Edisonia,  70  Atl.  191   (1908), 
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tical  business  necessity,  suffered  at  an  early  day,  in  England,  im- 
portant modifications;  and  in  this  country,  since  the  decision  in  Bank 
of  Columbia  v.  Patterson,  7  Cranch  304,  the  doctrine  has  received  but 
slight  recognition,  and  now  it  may  be  considered  as  practically  ab- 
rogated. In  this  state,  in  the  case  of  Baptist  Church  v.  Mulford,  3 
Halst.  182,  the  subject  received  full  consideration  in  the  Supreme 
Court,  and  the  authorities  bearing  on  the  subject  were  quite  fully  col- 
lated. Since  the  decision  in  that  case  the  question  has,  in  this  state, 
been  considered  as  at  rest."  i  A  corporate  deed,  however,  must  be  un- 
der seal. 

Chapter  89  of  the  Laws  of  1904  provides  that  "no  deed  or  other  in- 
strument mentioned  in  the  twenty-first  section  of  the  act  to  which 
this  is  a  supplement  heretofore  or  hereafter  made,  excepting  deeds  or 
instrument  made  by  a  corporation  or  corporations,  shall  be  void  for  lack 
of  a  seal;  provided,  the  attestation  clause  and  the  acknowledgment  or 
proof  shall  recite  that  the  same  was  signed  and  sealed  by  the  makers 
thereof." 

When  a  corporate  seal  appears  to  be  affixed  to  a  deed  it  is  not  neces- 
sary that  the  party  producing  the  deed  should  prove  by  witnesses  the 
fact  of  its  having  been  regularly  fixed  by  authority  of  the  corporation 
and  if  it  is  alleged  that  it  was  affixed  by  the  hand  of  a  stranger,  that 
must  be  proved  by  the  party  who  alleges  it,  and  he  will  be  required 
to  produce  such  evidence  as  shall  be  clear  and  satisfactory.2 

The  testimony  of  a  single  corporate  officer,  whose  duty  might  or 
might  not  make  him  cognizant  of  their  execution,  that  he  had  no  knowl- 
edge of  corporate  authority  having  been  given  to  execute  certain  deeds, 
is  deemed  legally  insufficient  to  overcome  the  presumption  of  due 
execution  to  which  the  affixing  of  the  corporate  seal  gives  rise.s 

In  Whitehead  v.  Hamilton  Rubber  Co.,*  it  was  held  that  the  pre- 
sumption that  an  instrument  to  which  the  seal  of  a  corporation  is 
duly  attached  was  first  authorized  by  the  corporation,  is  overcome  by 
proof  that  the  authority  for  the  execution  of  such  instrument  was 
given  at  a  special  meeting  of  the  directors,  at  which  all  were  not 
present,  there  being  no  proof  that  the  absent  ones  had  any  notice  of 
such  meeting.     The  authority  of  this  decision  is  questionable. 

In  a  later  case  it  was  held  that  the  presumption  of  authority  arising 
from  the  execution  under  the  corporate  seal  by  the  president  and 
secretary  of  an  acceptance  of  an  ordinance  is  not  rebutted  by  the  ab- 


1 — Knapp,  J.,  in  Crawford  v.  Longstreet,  43  N.  J.  L.  325  (1881). 

2 — Parker  v.  "Washoe  Manufacturing  Co.,  49  N.  J.  L.  465  (Court  of  Er- 
rors &  Appeals,  1887).  Citing  Baptist  Church  v.  Mulford,  8  N.  J.  L.  182 
(1825);  Leggett  v.  N.  J.  Manufacturing  &  Banking  Co.,  1  N.  J.  Eq.  541 
(1832). 

3 — Parker  v.  Washoe  Mfg.  Co.,  49  N.  J.  465  (Court  of  Errors  &  Appeals, 
1887);  see  also  Manhattan  Mfg.  Co.  v.  N.  J.  Stockyard  Co.,  23  N.  J.  Eq, 
161   (1872). 

4—52  N.  J.  Eq.  78   (1893). 
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sence  of  any  written  minutes  showing  that  a  meeting  was  held  at  which 
they  were  empowered  to  execute  it.s 

A  corporate  deed  can  be  proved  only  by  proving  that  the  seal  affixed 
is  the  seal  of  the  corporation,  or  that  it  was  affixed  as  the  corporate 
seal  by  an  officer  of  the  corporation  or  other  person  thereunto  duly  au- 
thorized.6  The  courts  do  not  take  judicial  notice  of  the  seal  of  a  private 
corporation.     Its  authenticity  must  be  shown  by  testimony.7 

An  impression  of  a  distinctive  corporation  seal,  without  wax  or 
wafer,  on  an  instrument  calling  for  the  seal  of  the  corporation,  is  held 
to  be  a  seal.8 


23.  THE  PRINCIPAL  OR  REGISTERED  OFFICE. 

The  Corporation  act  provides  (§  44)  that  every  corporation  shall 
maintain  a  principal  office  in  this  state,  and  have  an  agent  in  charge 
thereof,  wherein  shall  be  kept  the  stock  and  transfer  books  for  the  in- 
spection of  all  who  are  authorized  to  see  the  same,  and  for  the  trans- 
fer of  stock. 

Every  certificate,  report  or  statement  now  or  hereafter  required  by 
any  law  of  this  state  to  be  made  to  any  officer  or  department  of  this 
state,  or  to  be  published,  filed  or  recorded  by  any  corporation,  domestic 
or  foreign,  shall,  in  addition  to  the  other  matter  required  by  law,  set 
forth  the  location  (town  or  city,  street  and  number,  if  number  there 
be)  of  its  principal  office  in  this  state,  and  the  name  of  the  agent 
therein  and  in  charge  thereof,  and  upon  whom  process  against  the 
corporation  may  be  served.  No  certificate,  statement  or  report  shall 
hereafter  be  received,  filed  or  recorded  by  any  officer  or  in  any  office 
of  this  state  unless  the  same  shall  comply  with  the  foregoing  provi- 
sions. Such  office  of  any  domestic  corporation  so  registered  shall  be 
and  be  deemed  the  office  and  post-office  address  of  such  domestic  cor- 
poration, its  officers,  directors  and  stockholders,  and  whenever  by  the 
provisions  of  any  law  of  this  state  any  notice  is  required  to  be  given 
to  the  corporation,  its  officers,  stockholders  or  directors,  such  notice 
shall  be  sent  by  mail  or  otherwise,  as  the  law  may  require,  to  such 
registered  office,  and  such  notice  so  given  shall  be  and  be  deemed  suffi- 
cient notice.  Whenever  by  any  law  of  this  state  in  any  such  certificate, 
report  or  statement,  the  residence  or  post-office  address  of  any  incor- 
porator, stockholder,  director  or  other  officer  is  required  to  be  set 
forth  or  given,  it  shall  be  and  be  deemed  a  full  compliance  with  such 
provision  to  give  as  such  post-office  address,  the  post-office  address  of 
the  registered  office  of  the  company  within  this  state.i 

5— Mercer  County  Trac.  Co.  v.  United  N.  .T.  R.  R.  &  C.  Co  ,  65  N  J  Ea 
574    (1903). 

6— Osborn  v.  Tunis,  25  N.  J.  L.  633   (Court  of  Errors  &  Appeals    1856) 

7— Den  v.  Vreelandt,  7  N.  J.  I..  352  (1800);  Vaughn  v.  Hankinson's 
Admr.,  ?5  N.  J.  L.   79   (1871). 

8— Corrlgan  v.  Trenton  Delaware  Falls  Company,  5  N.  J    Eq    52   (1845) 

1 — P.  L.  1898,  p.  410. 
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Every  corporation  shall  keep  at  its  principal  and  registered  office  in 
this  state  the  transfer  books  in  which  the  transfer  of  stock  shall  be 
registered,  and  the  stock  books,  which  shall  contain  the  name  and  ad- 
dress of  the  stockholders,  the  number  of  shares  held  by  them  respec- 
tively, which  shall  at  all  times  during  the  usual  hours  for  business  be 
open  to  the  examination  of  every  stockholder.2 

The  name  of  every  corporation  shall  be  at  all  times  conspiciously 
displayed  at  the  entrance  of  its  principal  office  in  this  state.3 

The  board  of  directors  of  any  corporation,  organized  under  the  laws 
of  this  state,  may  change  the  location  of  the  principal  office  of  such 
corporation  within  this  state  to  any  other  place  within  this  state  by 
resolution  adopted  at  a  regular  or  special  meeting  of  such  board,  by 
the  votes  of  at  least  two-thirds  of  the  members  of  such  board;  pro- 
vided, that  no  certificate  shall  be  required  to  be  filed  of  the  removal  of 
any  office  from  one  point  to  another  in  the  same  town,  township  or 
city  in  this  state.  Upon  the  adoption  of  a  resolution  as  aforesaid,  a 
copy  thereof  shall  be  filed  in  the  office  of  the  secretary  of  state,  signed 
by  the  president  and  secretary  of  such  corporation,  and  sealed  with  its 
corporate  seal;  for  filing  the  said  certificate,  the  secretary  of  state 
shall  charge  a  fee  of  five  dollars.* 

The  statutory  agent  for  the  service  of  process  may  be  a  corporation." 

24.  BY-LAWS. 

It  is  incidental  to  every  corporation,  to  have  the  power  of  making 
by-laws,  regulations  and  ordinances,  relative  to  the  purposes  for  which 
it  was  Instituted.  But  this  incidental  power  of  legislation  is  limited 
not  only  by  the  terms  of  the  charter,  according  to  the  maxim,  "Ex- 
pressum  facit  cessare  taciturn,^'  but  by  the  spirit  and  design  of  the 
charter:  the  purpose  for  which  it  was  created,  the  object  which  the 
legislature  had  in  view,  and  the  general  principles  and  policy  of  the 
common  law,  and  whenever  a  by-law  seeks  to  alter  a  well  settled  and 
fundamental  principle  of  the  common  law,  or  to  establish  a  rule  in- 
terfering with  the  rights,  or  endangering  the  security  of  individuals 
or  the  public,  a  statute,  or  other  special  authority,  emanating  from 
the  creating  power,  must  be  shown  to  legalize  it.i 

The  Corporation  act  provides  (§  1,  par.  5)  that  every  corporation 
shall  have  power  to  make  by-laws  fixing  and  altering  the  number  of  its 
directors,  and  providing  for  the  management  of  its  property,  the  reg- 
ulation and  government  of  its  affairs,  and  the  transfer  of  its  stock, 
with  penalties  for  the  breach  thereof  not  exceeding  twenty  dollars. 

The  act  further  provides  (§  11)  that  the  power  to  make  and  alter 
by-laws  shall  be  in  the  stockholders,  but  any  corporation  may,  in  the 


2 — Corporation  Act,  §  33,  as  amended  by  P.  L.  1898,  p.  408. 

3 — Corporation  Act,  §  45. 

4— P.  L.  1897,  p.  175. 

5 — Franklyn  v.  Taylor  Hydraulic,  etc.,  Co.,  68  N.  J.  L.  113  (1902). 

1 — Taylor  v.  Griswold,  14  N.  J.  L.  222   (1834). 
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certificate  of  incorporation  confer  that  power  upon  the  directors;  by- 
laws made  by  the  directors  under  power  so  conferred  may  be  altered 
or  repealed  by  the  stockholders. 

The  statute  provides  that  the  following  matters  may  be  regulated 
by  the  by-laws:  Manner  of  calling  and  conducting  meetings  of  the 
stockholders,  determination  of  quorum  at  stockholders'  meetings  and 
at  the  annual  election  (unless  fixed  by  the  certificate  of  incorporation), 
mode  of  voting  at  meetings,  time  and  notice  to  be  given  of  the  annual 
election,  classification  of  directors  if  authorized  by  the  certificate  of 
incorporation,  whether  officers  shall  be  elected  by  the  stockholders  or 
by  the  directors,  duties  of  the  president,  secretary  and  treasurer  and 
other  officers,  if  any;  giving  of  a  bond  by  the  treasurer,  manner  of 
filling  vacancies  among  the  directors  and  officers,  manner  of  election 
or  appointment  and  tenure  of  other  officers,  agents,  etc.,  manner  of 
transferring  stock  on  the  company's  books,  voting  qualifications  of 
stockholders  (unless  provided  for  by  the  certificate  of  incorporation), 
offices  out  of  the  state,  authorize  the  directors  to  meet  and  keep  cor- 
porate books  out  of  the  state,  date  of  declaration  and  payment  of  di- 
vidends (unless  specified  in  the  certificate  of  incorporation),  directors' 
power  to  fix  amount  of  profits  to  be  reserved  as  working  capital. 

If  a  by-law  be  unreasonable  in  a  legal  sense,  it  is  contrary  to  the  law 
of  the  state.2    "Every  by-law  must  be  reasonable  in  itself."3 

Rules  of  a  private  water  company  which  purport  to  authorize  the 
water  company  to  refuse  to  furnish  water  to  certain  premises  until 
arrears  for  water  rents  standing  against  a  prior  owner  were  paid,  are 
void  for  unreasonableness.* 

"The  validity  of  the  by-law  of  a  corporation  is  purely  a  question  of 
law.  Whether  the  by-law  be  in  confiict  with  the  law  or  with  the 
charter  of  the  company,  or  be  in  a  legal  sense  unreasonable,  and  there- 
fore unlawful,  is  a  question  for  the  court  and  not  for  the  jury.  But 
the  by-laws  of  a  private  corporation  bind  the  members  only  by  virtue 
of  their  assent,  and  do  not  affect  third  persons.  All  regulations  of  a 
company  affecting  its  business,  which  do  not  operate  upon  third  per- 
sons, nor  in  any  way  affect  their  rights,  are  properly  denominated 
by-laws  of  the  company,  and  may  come  within  the  operation  of  the 
principle.  Within  this  limit  it  is  the  peculiar  and  exclusive  office  of 
the  court  to  decide  upon  the  validity  of  the  regulation.  But  there  is 
another  class  of  regulations,  made  by  corporations,  as  well  as  by  indi- 
viduals, who  are  common  carriers  of  passengers,  which  operate  upon, 
and  affect  the  rights  of  others  which  are  not,  properly  speaking,  by-laws 
of  the  corporation,  and  which  do  not  fall  within  the  operation  of  the 
principle.  Of  this  character  are  regulations  touching  the  comfort  and 
convenience  of  travellers,  or  prescribing  rules  for  their  conduct  to 
secure  the  just  rights  of  the  company.    It  Is  not  perceivable  of  this  class 

2 — Paxson  v.  Sweet,  13  N.  J.  L.  196   (1832). 

3 — Bac.  Abr.  Tit.  By-Law, 

4— McDowell  v.  Avon-By-The-Sea,  etc.,  Co.,  71  N.  J.  Eq.  109   (1906) 
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of  regulations,  that  they  are  never  unreasonable  unless  they  are  unlaw- 
ful. On  the  contrary,  they  are  unlawful  because  they  are  unreasonable, 
or  an  unnecessary  infringement  of  the  rights  and  liberty  of  the  passen- 
gers. The  reasonableness  and  validity  of  a  regulation,  that  passengers 
by  railroad  or  steamboat  should  exhibit  their  tickets  when  reasonably 
requested,  that  they  should  not  smoke  or  indulge  in  other  filthy,  or 
offensive  practices;  that  male  passengers  should  not  enter  a  car  or 
saloon,  especially  appropriated  to  females,  may  be  conceded,  and  the 
right  of  the  company  to  enforce  them,  even  by  excluding,  in  case  of 
necessity,  the  offending  passenger  from  the  train.  But  it  would  scarcely 
be  contended  that  a  regulation  requiring  pg,ssengers  continually,  and 
as  often  as  the  caprice  or  malice  of  a  conductor  might  require  it,  to 
exhibit  their  tickets;  forbidding  them  to  speak,  or  change  their  seats 
from  one  part  of  a  car  or  saloon,  to  another,  when  the  right  of  no  other 
passenger  was  affected,  was  a  regulation  lawful  in  itself  or  which  might 
safely  be  enforced.  This  latter  case  of  regulations  are  no  more  in  vio- 
lation of  the  charter  of  the  company,  or  of  any  particular  statute,  than 
the  former.  But  they  would  be  held  unlawful,  because  they  are  unrea- 
sonable, and  an  unnecessary  infringement  of  the  right  and  liberty  of 
travellers.  The  distinction  between  such  regulations  as  are  necessary, 
and  conducive  to  the  comfort  and  convenience  of  travellers,  or  to  pro- 
tect the  rights  of  the  company,  must  from  its  very  nature  be  a  question 
of  fact  rather  than  of  law.  The  reasonableness  and  unreasonableness  of 
the  regulation  is  properly  for  the  consideration,  not  of  the  court,  but 
of  the  jury."  e 

"That  the  reasonableness  of  a  by-law  of  a  corporation  is  a  question 
of  law  and  not  of  fact,  has  always  been  the  established  rule;  but  in 
the  case  of  State  v.  Overton,  4  Zab.  435,  a  distinction  is  taken  in  this 
respect  between  a  by-law  and  a  regulation,  the  validity  of  the  former 
being  a  judicial  question,  while  the  latter  was  regarded  as  a  matter 
in  pais.  *  *  *  There  is  no  doubt  that  the  rule  thus  intimated  is  in 
opposition  to  recent  American  authorities.  Nor  have  I  been  able  to 
find  in  the  English  books  any  such  distinction  as  that  above  stated 
between  a  by-law  and  a  regulation  of  a  corporation.  The  submission 
of  such  a  question  to  a  jury  appears  on  many  grounds  objectionable  and 
in  opposition  to  legal  analogies.  But  the  rule  thus  indicated  was  ex- 
plicitly adopted  and  enforced  in  the  Morris  &  Essex  R.  R.  ads.  Ayers, 
5  Butcher  393,  and  I  think  that  decision  is  binding  on  this  court.  *  *  * 
The  question  is  one  of  so  much  importance,  that  it  will,  doubtless,  be- 
fore long,  be  presented  for  the  consideration  of  the  Court  of  Errors,  when 
it  will  be  definitively  adjudicated.  In  the  meantime,  I  think  the  de- 
cision just  alluded  to  must  be  followed."  e 

In  Daniel  v.  North  Jersey  Street  Railway  Company,  64  N.  J.  L.,  603, 


5_State  V.  Overton,  24  N.  J.  L.  435  (1854);  Morris  v.  Essex  R.  R.  Co. 
ads.  Ayres,  29  N.  J.  L>.  393  (1862) 

6 — Beasley,  C.  J.,  in  Compton  v.  Van  Volkenburgh  &  N.  J.  R.  R.  &  Tr. 
Co.,  34  N.  J.  L.  134   (1870). 
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(1900),  Mr.  Justice  Garrison  in  the  opinion  of  the  Court  of  Errors  and 
Appeals  said: 

'•Whether  as  a  class,  questions  as  to  the  reasonableness  of  corporate 
regulations  are  for  the  jury,  to  be  taken  from  it  only  when  deemed  to 
be  free  from  doubt;  or  whether  they  are  primarily  court  questions,  to 
be  left  to  juries  only  when  some  other  standard  than  that  of  reason- 
ableness enters  into  the  test  of  corporate  duty,  is  a  point  upon  which 
the  majority  is  not  agreed  inter  sese. 

"It  suffices  for  the  decision  of  the  present  case  to  say  that  in  either 
of  these  views  it  was  error  to  leave  to  the  jury  the  reasonableness  of 
this  regulation.  It  should  have  been  decided  by  the  court.  To  this 
extent  the  cases  of  State  v.  Overton,  4  Zab.  435;  Morris  and  Essex  Rail- 
road Co.  V.  Ayers,  5  Butcher  393;  Compton  v.  Van  Volkenburgh,  34  N. 
J.  L.  134,  are  disapproved;  although  the  learned  judge  who  tried  the 
case  did  right  to  follow  these  Supreme  Court  decisions  for  the  reasons 
given  by  Chief  Justice  Beasley  in  the  Compton  case."  The  regulation 
in  question  was  one  prohibiting  the  carrying  of  live  animals  in  the 
cars  of  the  street  railway  company. 

The  question  whether  a  regulation  adopted  by  a  corporation  for  the 
government  of  its  employees  is  invalid  for  unreasonableness  is  a  ques- 
tion for  the  court  and  not  one  to  be  submitted  to  the  jury.7 

Whether  any  particular  by-law  forms  a  part  of  the  contract  between 
the  stockholders  depends  upon  the  time  when,  and  the  circumstances 
under,  which,  it  was  adopted.  If  it  was  adopted  as  a  part  of  the  orig- 
inal organization  of  the  company,  so  that  the  subscriptions  of  stock 
were  made  and  money  paid  thereon  upon  the  strength  of  it,  then  it 
becomes  a  part  of  the  fundamental  contract  between  the  stockholders. 
Thus  where  a  provision  for  cumulative  voting  was  adopted  in  the  by- 
laws for  the  purpose  of  perpetuating  the  provision  in  the  original 
articles  of  association,  that  each  of  the  parties  to  it  should  be  repre- 
sented in  the  board  of  directors,  it  was  held  that  it  formed  a  funda- 
mental contract  between  the  parties.s 

"It  was  urged  by  the  counsel  of  defendants,  in  his  able  and  ingenious 
argument,  that  the  rule  of  the  majority  is  the  law  of  the  corporation 
and  must  govern;  and  that  to  hold  this  by-law  irrepealable  except  by 
a  two-thirds  vote  of  all  the  stockholders,  is  in  derogation  of  this  law. 
The  authority  relied  upon  for  this  position  is  Durfee  v.  R.  R.  Co.,  5 
Allen  230.  That  case,  as  I  read  it,  is  in  direct  conflict  with  the  line  of 
cases  in  this  state  culminating  in  Mills  v.  Central  R.  R.  Co.  above  cited. 
Its  reasoning  is  expressly  repudiated  by  chancellor  Zabriskie,  in  Zab- 
riskie  v.  Railroad  Co.,  18  N.  J.  Eq.  178."  » 

Where  the  by-laws  of  a  corporation  contained  a  provision  that  they 
could  only  be  altered  or  amended  at  an  annual  meeting  or  a  special 


7— Walker  v.  John  Hancock  Life  Ins.  Co.,  75  N.  J.  L.  281   (1907). 
8 — Loewenthal  v.  Rubber  Reclaiming  Co.,  52  N.  J.  Eq.  440   (1894). 
9 — Vice-Chancellor  Pitney  in  Loewenthal  v.  Rubber  Reclaiming'  Co.,  52 
N.  J.  Eq.  440  (1894). 
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meeting  called  for  that  purpose,  of  "which  thirty  days'  notice  should  be 
given  by  publication,  and  that  no  amendment  shall  be  made  unless 
thirty  days'  previous  notice  thereof  should  have  been  given,  it  was  held, 
that  where  notice  was  given  by  publication  only,  and  no  personal  notice 
was  sent  to  the  stockholders,  and  such  notice  did  not  specify  any  par- 
ticular change  or  alteration  of  any  by-law,  the  amendments  made  were 
nugatory.io 

Where  a  corporation  by  its  by-laws  designated  a  particular  oflBcer  as 
its  agent  to  receive  moneys  due  it,  the  members  of  the  corporation  are 
charged  with  notice  of  such  regulation  or  by-law  and  payment  to  any 
other  oflScer  or  person  can  only  bind  the  corporation,  if  it  actually  re- 
ceives the  money.  If,  however,  notwithstanding  such  by-law  or  regu- 
lation the  corporation  by  its  conduct  authorizes  or  by  its  action  rati- 
fies payment  to  some  other  than  the  designated  agent,  it  will  be  bound. 
But  to  thus  bind  the  corporation  by  estoppel  or  on  the  ground  that  it 
has  authorized  or  ratified,  it  must,  in  each  instance,  be  shown  that  the 
directors  thereof  knew  of  the  conduct  of  the  oflScer  and  acquiesced  in 
or  ratified  it  passively  or  actively.' i 

25.  THE  CORPORATE  BOOKS  AND  RECORDS. 

It  is  the  duty  of  the  directors  of  a  corporation,  as  it  is  the  duty  of 
all  trustees  and  agents,  to  keep  books  of  account  of  the  corporate  busi- 
ness. This  common  law  duty  has  not  been  modified  in  any  manner 
by  statute.  The  statute  does  provide,  however,  that  every  corporation 
shall  keep  at  its  principal  oflBce  in  the  state  a  stock  book  containing 
the  names  and  addresses  of  the  stockholders,  with  the  number  of  shares 
held  by  each,  and  a  transfer  book  in  which  the  transfers  of  stock  shall 
be  registered. 

The  directors  of  a  corporation  may  cause  a  new  stock  book  to  be  pre- 
pared and  such  a  book  is  entitled  to  the  evidential  force  prescribed  by 
the  statute.  1 

The  statute  (Corporation  Act,  §  12)  requires  the  secretary  to  keep 
a  record  of  the  minutes  and  proceedings  of  the  corporation.  The  min- 
utes need  not  be  entered  up  in  the  handwriting  of  the  secretary;  it  is 
sufficient  if  they  are  entered  under  his  direction  and  approved  by  him. 
And  a  resolution  regularly  made  at  a  corporate  meeting,  if  proven,  is 
binding,  though  never  entered  upon  the  minutes. 2 

The  corporate  books  are  the  property  of  the  corporation.  Thus  where 
the  secretary  of  a  corporation  bought  a  set  of  books  with  his  own  funds 
and  entered  in  them  the  minutes  of  the  proceedings  of  the  corporators, 
and  received  in  them  the  subscriptions  of  stock,  it  was  held  that  the 


10 — Johnson  v.  Mutual  Guarantee  B.  &  L.  Association,  66  N.  J.  L.  683 
(1901). 

11 — Manchester  Bldg.  &  Loan  Association  v.  Geyer,  71  N.  J.  Eq.  192 
(1906). 

1 — In  re  Cedar  Grove  Cemetery  Co.,  61  N.  J.  L.  422   (1898). 

2 — Wells  v.  Rah  way  White  Rubber  Co.,  19  N.  J.  Eq.  402   (1869). 
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possession  of  the  secretary  was  the  possession  of  the  company;  that 
in  going  out  of  office  the  secretary  had  no  right  to  take  the  books  with 
him;  that  he  had  no  lien  on  the  books,  either  for  the  purchase  money 
or  for  his  services  as  secretary,  or  for  the  use  and  occupation  of  his 
premises  by  the  company,  while  he  was  secretary,  and  that  the  com- 
pany was  entitled  to  a  peremptory  mandamus  to  compel  the  delivery 
of  the  books  to  the  corporation. s 

The  minutes  of  a  board  of  directors  of  a  corporation  are  admissible 
to  show  the  contractual  intent  of  the  corporation  and  the  authority  of 
the  officers  appointed  to  carry  out  the  corporate  act  determined  on,  but 
they  are  not  binding  on  strangers,  nor  are  they  sufficient  evidence  of  a 
contract  between  a  corporation  and  one  of  its  members,  for  the  business 
transactions  of  a  corporation  with  its  members  stand  on  the  same 
footing  as  those  with  a  stranger.* 

Entries  in  the  books  of  a  corporation  are,  as  a  general  rule,  compe- 
tent evidence  of  the  proceedings  of  the  corporation,  and  of  the  acts 
and  votes  of  its  officers  transacted  at  official  meetings;  but  such  entries 
are  not  notice  to  third  persons  of  acts  or  resolutions  entered  on  its 
minutes,  so  as  to  raise  up  against  them  an  equitable  estoppel  arising 
from  a  consent  to  the  proceedings. s 

Although  not  usually  evidence  against  third  persons,  yet  corporate 
books  are  evidence  of  such  proceedings  in  cases  where  it  is  competent 
or  necessary  to  prove  them.e 

If  a  resolution  passed  at  a  meeting  of  the  board  of  directors  of  a 
corporation  was  correctly  recorded,  then  the  minutes  afford  the  best 
evidence  as  to  the  contents  of  the  resolution,  and  none  other  will  be 
received  when  the  minutes  are  at  hand;  if  the  correctness  of  the  min- 
utes is  to  be  attacked  it  is  necessary  first  to  offer  them  for  that  purposed 

At  common  law  the  members  of  any  corporation  were  entitled  to 
inspect  the  books  of  the  corporation.  The  only  difference  between 
business  and  other  corporations  as  to  the  right  of  inspection  was  this: 
The  books  of  municipal  corporations  and  gilds  might  be  inspected  by 
non-members  under  certain  circumstances,  because  the  regulations  of 
such  bodies  were  not  binding  on  the  members  alone,  and  consequently 
outsiders  might  be  vitally  interested  in  the  corporate  proceedings. 
Business  corporations,  on  the  other  hand,  were  private,  and  the  right 
of  inspection  belonged  solely  to  members. « 

The  sole  remedy  of  a  stockholder  wrongfully  refused  inspection  of 


3— State  ex  rel.  Newark  &  N.  Y.  R.  Co.  v.  Goll,  32  N.  J.  Lu  285  (1867). 

4 — Fleming  v.  Reed,  77  N.  J.  L,.  "63  (Court  of  Errors  &  Appeals,  1908); 
Black  v.  Shreve,  13  N.  J.  Eq.  455  (Court  of  Errors  &  Appeals,  1860). 

5 — Wetherbee  v.  Baker,  35  N.  J.  Eq.  501  (Court  of  Errors  &  Appeals, 
1882). 

6 — North  River  Meadow  Co.  v.  Shrewsbury  Church,  22  N.  J.  L.  424 
(1850). 

7 — Durbrow  v.  Hackensack  Meadows  Co.,  77  N.  J.  L.  89  (1908);  Van 
Hook  V.  Somerville  Mfg.  Co.,  5  N.  J.  Eq.  137  (1845). 

8 — Select  Essays  in  Ang-lo-American  Legal  History.  Vol.  Ill,  p.  228. 
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the  books  or  papers  of  a  corporation  is  by  mandamus.  In  the  earlier 
English  cases  the  judges  of  the  king's  bench  generally  refused  that  pre- 
rogative writ  where  the  defendant  was  a  private  corporation,  but  its 
jurisdiction  to  grant  it  is  indisputable,  and  in  this  country,  where  the 
corporate  rights  rest  on  statute,  the  exercise  of  such  jurisdiction  is 
universal. 9 

'"It  will  be  found  that  the  cases  in  this  country  where  production, 
for  inspection,  has  been  ordered  in  an  independent  proceeding,  not 
strictly  mandmus,  have  been  in  states  where  the  jurisdiction  of  the 
courts  of  law  and  equity  has  been  blended,  and  the  line  of  demarcation 
between  remedies  has  become  indistinct. 

"Our  court  of  chancery  claims  no  inherent  jurisdiction  in  this  regard. 
In  Stettauer  v.  New  York  and  Scranton  Construction  Co.,  1-5  SteM^  Eq. 
46,  53,  Chancellor  Runyon  held  that  the  mere  refusal  of  permission  to 
a  stockholder  to  examine  the  books  of  a  corporation  was  not  a  ground 
for  equitable  interference,  the  law  furnishing  an  adequate  remedy  in 
the  writ  of  mandamus,  and  he  sustained  a  demurrer  to  a  bill  filed  to 
compel  such  permission.  The  same  learned  chancellor,  however,  was 
of  opinion  that  a  provision  of  the  General  Corporation  act,  substantially 
the  same  as  that  above  cited,  authorized  the  compulsory  production  in 
this  state,  and  impliedly,  inspection,  of  the  books  (but  not  other  papers 
and  memoranda)  of  a  corporation  that,  by  the  grace  of  the  legislature, 
were  customarily  kept  without  the  state,  and  this  on  the  mere  petition 
of  a  stockholder  that  he  was  denied  such  inspection;  and  he  made  order 
accordingly.  (Huylar  v.  Cragin  Cattle  Co.,  40  N.  J.  Eq.  392  (1885); 
s.  c.  42  N.  J.  Eq.  139  (1886.)  Vice-Chancellor  Bird  ordered  production 
for  inspection  under  like  circumstances.  (Mitchell  v.  Rubber  Co.,  24 
Atl.  Rep.  407.)  There  are  probably  other  unreported  cases  of  the  as- 
sumption of  such  a  power,  but  we  think  it  unauthorized.  It  is,  at  least, 
doubtful  whether,  since  the  adoption  of  the  constitution  of  1844,  this 
branch  of  the  jurisdiction  of  our  supreme  court  can  be  conferred  on 
another  tribunal.  (Flanigan  v.  Guggenheim  Smelting  Co.,  63  N.  J.  L. 
647;  Green  v.  Heritage,  64  N.  J.  L.  567.)  As  we  construe  the  statute 
involved,  the  legislature  has  not  attempted  to  do  so. 

"As  now  subsisting,  section  44  of  the  General  Corporation  act,  after 
declaring  that  the  directors  of  any  corporation  may,  if  the  by-laws  or 
certificate  of  incorporation  so  provide,  keep  the  books  of  the  corpora- 
tion, except  the  stock  and  transfer  books,  outside  of  the  state,  provides 
as  follows: 

"  'The  court  of  chancery  or  the  supreme  court,  or  any  justice  thereof, 
may,  upon  proper  cause  shown,  summarily  order  any  or  all  of  the  books 
of  said  corporation  to  be  forthwith  brought  within  this  state,  and  kept 
therein  at  such  place  and  for  such  time  as  may  be  designated  in  such 
order,  and  the  charter  of  any  corporation  failing  to  comply  with  such 


9_Rosenfeld  v.  Einstein,  46  N.  J.  L,.  479  (1884).  See  also  Common- 
wealth V.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill,  where  the  authorities  are 
cited. 
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order  may  be  declared  forfeited  by  the  court  making  such  order,  and 
it  shall  thereupon  cease  to  be  a  corporation,  and  all  its  directors  and 
officers  shall  be  liable  to  be  punished  for  contempt  of  court  for  dis- 
obedience of  such  order.' 

"We  discern  in  this  state  no  legislative  purpose  to  enlarge  jurisdic- 
tion for  the  compulsory  production  of  books  for  inspection.  The  true 
construction  of  the  section  quoted,  so  far  as  it  confers  power  upon  a 
justice  of  the  supreme  court  or  upon  the  court  of  chancery,  is  that 
whenever  proper  cause  is  shown  to  the  judicial  authority  whose  action 
is  invoked,  the  books  of  a  corporation  that  are  by  law  permitted  to  be 
kept  outside  the  state  may  be  summarily  ordered  brought  within  the 
territorial  control  of  such  judicial  authority.  Proper  cause  would  be 
shown  by  presenting  a  situation  within  the  range  of  such  authority,  in 
which  the  production  of  the  books  would  subserve  some  lawful  or  use- 
ful end  within  the  judicial  control.     No  other  jurisdiction  is  conferred. 

"The  statute  is  useful,  if  not  necessary,  because  of  the  summary 
character  of  the  proceeding  it  authorizes,  because  of  its  drastic  penalty 
for  disobedience,  and  because  cases  may,  and  frequently  do,  arise  where 
the  corporation  itself  is  not  a  party  to  litigation  in  which,  nevertheless, 
its  books  may  be  legal  evidence,  but  it  cannot  be  construed  so  as  to 
support  the  order  appealed  from,  which  must,  therefore,  be  reversed."  lo 

In  National  Packing  Company  v.  Garven  (decided  November,  1910), 
the  Court  of  Errors  and  Appeals  held  that  it  is  of  the  essence  of  the 
statutory  order  requiring  corporate  books  to  be  brought  within  the 
state  that  the  facts  upon  which  the  propriety  of  the  cause  for  such  or- 
der rests  be  laid  before  the  judicial  officer  who  in  the  exercise  of  his 
discretion  is  charged  with  the  determination  of  that  precise  question, 
and  that  the  omission  of  such  facts  from  the  petition  could  not  be  jus- 
tified upon  the  ground  that  to  lay  such  facts  before  the  statutory 
tribunal  would  be  to  divulge  the  secrets  of  the  grand  jury  and  thus  to 
defeat  the  ends  of  criminal  justice. 

In  Stettauer  v.  New  York  &  Scranton  Construction  Co.,  42  N.  J.  Eq. 
46  (1886),  it  was  urged,  on  behalf  of  the  complainant,  that  the  legis- 
lature had  conferred  upon  the  Court  of  Chancery  power  to  compel  the 
production  of  the  books  of  a  corporation.  Chancellor  Runyon,  how- 
ever, said: 

"But  the  power  conferred  by  that  section  is  granted  in  the  special 
case  of  a  corporation  of  this  state  unlawfully  keeping  its  books  out  of 
the  state.  The  authority  thus  given  is  to  be  exercised  in  a  summary 
way  and  in  a  special  case.  It  is  conferred  not  only  upon  the  Chancellor, 
but  also  upon  the  Chief- Justice  and  each  of  the  associate  Justices  of 
the  supreme  court.  It  cannot  properly  be  construed  to  confer  upon 
this  court  any  power  over  corporations  which  it  did  not  possess  before 


10 — Fuller  v.  Hollander  &  Co.,  61  N.  J.  Eq.  648  (Court  of  Errors  &  Ap- 
peals, 1900);  see  also  Trimble  v.  American  Sug-ar  Refining  Co.,  61  N.  J. 
Eq.  340  (1901);  National  Packing-  Co.  v.  Garven,  78  Atl.  703  (Court  of  Er- 
rors &  Appeals,  1910). 
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the  passage  of  the  act,  except  that  which  is  specifically  given.  The 
act  is  indeed  a  remedial  law,  and  it  must,  notwithstanding  its  penal 
character,  be  construed  liberally  (Huylar  v.  Cragin  Cattle  Co.,  40  N. 
J.  Eq.  392  [1885]),  but  it  will  not  admit  of  such  a  construction  as  to 
confer  upon  this  court  the  power  to  compel  the  production  of  the  books 
of  a  corporation  for  inspection  and  examination  in  cases  not  contem- 
plated by  the  act.  This  court  has,  of  course,  power  to  compel  such 
production  for  the  purpose  of  obtaining  evidence  to  be  used  in  a  cause; 
but  the  object  of  the  application  here  is  to  ascertain  whether  there  is 
any  ground  of  complaint  in  reference  to  the  conduct  of  the  directors, 
against  whom  no  charge  is  made  nor  any  imputation  cast.  No  reason 
is  presented  for  calling  them  to  an  account  in  this  court,  except  the 
allegation  that  they  deny  the  complainant's  right  to  have  the  aid  of  an 
expert  accountant  in  his  examination  of  the  books,  and  accordingly, 
refuse  to  permit  him  to  examine  the  books  unless  he  do  it  without  such 
assistance.  The  complainant  sues  for  himself  alone  to  obtain  permis- 
sion to  examine  the  books  with  professional  aid,  to  see  whether  he  has 
cause  of  suit  or  not.  Should  an  opportunity  be  accorded  to  him,  and 
should  he  fail  to  discover  any  fraud  or  mistake  or  culpable  mismanage- 
ment, this  suit  would  be  at  an  end.  Should  he  find  such  ground  of 
relief,  he  would  be  compelled  to  amend  his  bill,  in  order  to  introduce  it. 
The  law  gives  him  an  adequate  remedy  to  enable  him  to  discover 
whether  he  is  aggrieved  or  not.  If  he  shall  find  that  he  is  aggrieved, 
this  court  will  be  open  to  him." 

The  writ  of  mandamus  is  not  to  be  given  to  gratify  curiosity  or  for 
speculative  purposes,  but  only  when  its  exercise  is  sought  in  good  faith 
and  for  a  specific  purpose.  Such  purpose  must  appear  by  the  proofs  on 
the  application  or  the  writ  will  be  denied.  The  allowance  of  the  writ 
is  within  the  discretion  of  the  court,  upon  the  facts  presented  in  each 
particular  case.n 

The  statutory  provision  which  authorizes  the  chancellor,  or  the 
supreme  court,  or  any  justice  thereof,  to  order  that  the  books  of  a 
corporation  be  brought  into  this  state,  does  not,  by  implication,  extend 
to  the  papers  and  memoranda  of  the  company.12 

In  O'Hara  v.  National  Biscuit  Co.,  69  N.  J.  L.  198  (1903)  it  was  held 
by  the  supreme  court  that  the  statutory  right  of  a  stockholder  to  in- 
spect the  stock  and  transfer  books  is  not  an  absolute  right,  but  like  the 
common  law  right  of  inspection  of  corporate  books  in  general  its  en- 
forcement by  writ  of  mandamus  is  within  the  discretion  of  the  court. 
In  the  opinion  of  the  court  Mr.  Justice  Garrison  said:  "This  applica- 
tion involves  the  question  whether  the  qualified  right  of  a  stockholder 
to  inspect  the  books  of  his  corporation,  as  that  right  existed  in  common 
law,  has,  with  respect  to  stock  and  transfer  books  been  transformed 


11 — Bruning  v.  Hoboken  Printing  &  Publishing  Co.,  67  N.  J.  L.  11& 
(1902);  Rosenfeld  v.  Einstein,  46  N.  J.  L..  479  (1884);  Garcin  v.  Trenton 
Rubber  Mfg.  Co.,  60  Atl.  1098   (1905). 

12— Huylar  v.  Cragin  Cattle  Co..  42  N.  J.  Eq.  139  (1886). 
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into  an  unqualified  right  by  force  of  the  thirty-third  section  of  the 
Corporation  act  of  this  state.  At  common  law  such  restrictions  as  were 
imposed  upon  this  right,  whether  as  to  mode  of  procedure  or  matter  of 
substance,  were  judicial  regulations  incident  to  the  exercise  of  a 
discretionary  power  over  a  topic  not  covered  by  specific  legislation.  It 
is  not  perceived  that  the  enactment  of  such  legislation  infringes  upon 
any  prerogative  recognized  under  our  judicial  system.  If  the  legis- 
lature has  conferred  upon  all  stockholders  an  absolute  right  to  inspect 
certain  corporate  books  for  all  purposes,  the  duty  of  the  court  is  to 
enforce  such  right  by  its  writ  of  mandamus.  The  rule  of  the  common 
law  with  respect  to  the  right  of  stockholders  to  obtain,  by  writ  of 
mandamus,  an  inspection  of  corporate  books,  is  correctly  stated  in  the 
opinion  delivered  in  this  court  in  the  case  of  Bruning  v.  Hoboken 
Printing  &  Publishing  Co.,  67  N.  J.  L.  119." 

After  quoting  the  language  of  the  section  the  opinion  proceeded  "I  do 
not  find  in  this  language  a  legislative  grant  broad  enough  to  cover  the 
plaintiff's  contention,  or  discover  in  it  any  purpose  to  dispense  with 
the  judicial  discretion  incident  to  the  enforcement  of  its  provisions. 
*  *  *  The  right  is  given  to  'stockholders,'  a  term  that  not  only  de- 
fines the  class  upon  which  the  right  is  conferred,  but  also  indicates  the 
capacity  in  which  the  right  is  to  be  enjoyed,  namely,  that  it  must  be 
with  respect  to  the  relator's  interests  as  a  stockholder,  or  be  germane 
to  his  status  as  such.  If  this  is  the  correct  interpretation  of  this  lan- 
guage, it  affords  no  support  for  the  relator's  contention  that  it  confers 
upon  him  a  right  superior  to,  and  in  excess  of,  that  obtainable  under 
the  settled  practice  of  the  discretionary  proceeding  that  he  has  invoked. 
If,  however,  instead  of  interpreting  the  language  of  the  legislative 
grant,  we  pass  to  its  construction,  a  like  effect  must  be  given  to  it,  so 
far  as  this  relator  is  concerned." 

The  court  then  reviewed  the  history  of  these  statutory  provisions 
from  their  original  enactment  as  part  of  a  statute  of  1825,  entitled 
"An  act  to  prevent  fraudulent  elections  by  incorporated  companies  and 
to  facilitate  proceedings  against  them."  Under  this  title  it  was  con- 
tinued in  the  Revised  Statutes  of  1846.  In  the  revision  of  1874  it  was 
transferred  to  and  re-enacted  in  the  revision  of  that  year  as  section 
36  of  "An  act  concerning  corporations."  In  1896  it  was  again  re-enacted 
in  the  revision  of  that  year  as  section  thirty-three  of  "An  act  concern- 
ing corporations,"  omitting  the  words  "for  thirty  days  prior  to  any 
election  of  directors,"  and  without  further  modification,  was  continued 
in  the  amended  act  of  1898. 

The  opinion  then  proceeds:  "The  effect  to  be  given  to  this  course 
of  legislation  is  definitely  settled  by  the  decision  rendered  in  the  Court 
of  Errors  and  Appeals  in  the  case  of  Hendrickson  v.  Fries,  45  N.  J.  L. 
555.  The  statutory  provision  under  review  in  that  case  was  'every 
warrant  of  attorney  for  confessing  judgment  which  shall  be  included 
in  the  body  of  any  bond,  bill  or  other  instrument  for  the  payment  of 
money  shall  be  void  and  of  no  effect;   and  such  bond,  bill  or  other  In- 


60  BOOKS  AND  RECORDS. 

strument  shall  have  the  same  force,  and  no  other,  as  if  the  said  warrant 
of  attorney  had  not  been  incorporated  therein.' 

"The  contention  of  the  plaintiff  in  error  in  that  case  was  that  this 
statute,  standing  in  unqualified  terms  as  part  of  the  general  act,  laid 
down  a  general  rule  with  respect  to  its  subject-matter."  In  disposing 
of  this  contention  adversely,  Mr.  Justice  Depue,  delivering  the  opinion 
of  the  court,  said:  "The  statutory  provision  in  question  was  passed  in 
1799  as  section  13  of  an  act  entitled  'An  act  to  regulate  the  practice  of 
courts  of  law.'  (Rev.  L.  p.  415.)  It  was  continued  in  the  Practice  Act 
in  the  revision  of  1846.  (Rev.  Stat.  p.  931.)  In  the  revision  of  1874 
it  was  transferred  to  and  re-enacted  as  section  1  of  'An  act  directing 
the  mode  of  entering  judgments  on  bonds  with  warrants  of  attorney  to 
confess  judgments.'  (Rev.,  p.  81.)  Under  the  provisions  of  our  con- 
stitution the  title  of  a  statute  is  not  only  an  indication  of  the  legisla- 
tive intent,  but  is  also  a  limitation  upon  the  enacting  part  of  the  law. 
It  can  have  no  effect  with  respect  to  any  object  that  is  not  expressed 
in  the  title.  Applying  this  canon  of  construction,  I  think  it  is  clear  that 
this  statute  must  be  construed  to  be  a  mere  regulation  of  the  practice 
in  our  own  courts." 

Mr.  Justice  Garrison  then  continues:  "Inasmuch  as  the  limitation  to 
the  'practice  in  our  own  courts'  is  derived  entirely  from  the  title  under 
which  this  statute  was  originally  passed,  and  is  not  referable  to  the 
title  under  which  it  was  re-enacted,  the  doctrine  of  the  decided  case  is 
that,  where  a  statute  is  originally  passed  under  a  title  that  limits  its 
provisions,  the  re-enactment  of  such  provisions  in  subsequent  revisions 
of  the  laws,  under  the  title  that  has  no  limiting  effect,  will  not  remove 
the  limitations  imposed  by  the  original  title. 

"Applying  this  canon  of  construction  which  is  binding  upon  this 
court,  to  the  section  of  the  revised  Corporation  act  on  review,  we  must 
hold  that  the  limitations  imposed  upon  it  by  the  title  under  which  it 
was  originally  passed  followed  it  through  its  subsequent  transferences 
and  re-enactments,  so  that,  under  the  title  of  'An  act  concerning  cor- 
porations,' it  is  still  to  be  construed  as  if  it  stood  under  the  title  of 
'An  act  to  prevent  frauds  in  the  elections  of  incorporated  companies 
and  to  facilitate  proceedings  against  them.'  Thus  construed  it  does 
not  extend  the  rights  of  stockholders  beyond  those  customarily  ac- 
corded to  them  at  common  law,  and  affords  no  ground  for  the  claim 
that  the  discretionary  nature  of  the  proceeding  now  invoked  has  been 
abrogated  or  in  anywise  disturbed.  The  result  is  that,  whether  we 
resort  to  interpretation  or  construction,  the  relator  has  not  shown  him- 
self to  be  entitled  to  the  writ  for  which  he  asks." 

The  authority  of  this  decision,  however,  is  questionable.  In  New  York 
under  a  similar  statutory  provision  it  is  held  that  the  statutory  right 
to  inspect  the  stock  book  is  absolute. 
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IV.  CAPITAL  STOCK  AND  DIVIDENDS. 

26.   THE  CAPITAL  STOCK  OF  A  CORPORATION 

ver?X"aTly'"fno/*"''''  ^^^^^^^^^^^  ^  -ts  of  incorporation,  is 
very  generally,  if  not  universally,  used  to  designate  the  amount  of 
capital  to  be  contributed  by  the  stockholders  for  purposes  of  the  cor 
poration.  The  amount  thus  contributed  constitutes  the  "Xl  stock'' 
of  the  company.  The  value  of  the  stock  may  be  greatly  increased  bv 
surplus  profits  or  be  diminished  by  losses,  but  the  amounLf  he  capita" 
stock  remains  the  same.    The  funds  of  the  company  may  fluctuate       ts 

r^Ts^T.rrT  '^'''''''''  ^^^^  ''  legisfativrenLtent     T^^: 
t  was  held  that  where  a  corporation  was  by  the  terms  of  its  charter 
hmited  in  is  power  of  assessment  to  the  sum  designated  as  th    amou: 
o     Its  capital  stock,  when  that  sum  had  been  raised,  the  power  o 
further  assessment  was  exhausted  i  .  p     ei    oi 

JaT'oTfnl":  '^^;^^°^\t^^  «-°^  fi--^d  by  the  Charter  as  the  amount 
paid  in    or  to  be  paid  m.  by  the  stockholders  for  the  prosecution  of 

2:  coZ::L".f  ^  ^^"°^"^-'  ^^^ '-  -^  --^^  -  -^  ---s :; 

'"  TCL^nTAXf  '"'"^''  '"^"""^^^  KESTRICTIONS 

t,-n?'>.^,T^°r."°''  ^'^  ^'°^^^''  ^§  ^^  *^^^  *^^  certificate  of  incorpora- 
tion shall  set  forth  the  amount  of  the  total  authorized  capital  stock  of 
the  the  corporation  which  shall  not  be  less  than  two  thousand  dollars, 
the  number  of  shares  into  which  the  same  is  divided  and  the  par  value 
of  each  share;  the  amount  of  capital  stock  with  which  it  will  com- 
mence business,  which  shall  not  be  less  than  one  thousand  dollars;  and. 
f  there  be  more  than  one  class  of  stock  created  by  the  certificate  of 
incorporation,  a  description  of  the  different  classes,  with  the  terms  on 
Which  the  respective  classes  of  stock  are  created 

As  to  the  other  kinds  of  corporations  included  in  the  scope  of  this 
books,  see  Part  II  of  this  book. 

28.  DmsiON  OF  CAPITAL  STOCK  INTO  SHARES. 

The  Corporation  Act  provides  (§8)  that  the  certificate  of  incor- 
poration  shall  state  the  number  of  shares  into  which  the  capital  stock 
IS  divided  and  the  par  value  of  each  share.  There  is  no  statutory  regu- 
lation as  to  the  par  amount  of  shares. 

29.  NATLT?E  OF  SHARES  OF  STOCK. 

"The  most  accurate  definition  of  the  nature  of  the  property  acquired 
by  the  purchase  of  a  share  of  stock  in  a  corporation  is  that  it  is  a 

1— The  State  v.  Morristown  Fire  Association,  23  N.  J.  L.  195   (1851) 
2     Storage  Company  v.  Assessors,  56  N.  J.  L.  389  (1894). 
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fraction  of  all  the  rights  and  duties  of  the  stockholders  composing  the 
corporation.  Such  does  not  seem  to  have  been  the  clearly  recognized 
view  till  after  the  beginning  of  the  nineteenth  century.  The  old  idea 
was  rather  that  the  corporation  held  all  its  property  strictly  as  a 
trustee,  and  that  the  shareholders  were,  strictly  speaking,  cestuis  que 
trust,  being  in  equity  co-owners  of  the  corporate  property."  i 

The  Supreme  Court  of  New  Jersey  has  said  that  a  share  of  stock 
represents  the  right  which  its  owner  has  in  the  management  and  profits 
of  the  corporation. 2 

And  again  that  stock  is  an  intangible  right  or  property,  the  shares 
being  distinguishable  from  each  other  only  by  their  respective  owners. 
A  certificate  is  usually  issued  by  the  company,  showing  the  number  of 
shares  held  by  a  person,  and  the  amount  paid  thereon,  which  paper  is 
recognized  in  mercantile  transactions  as  evidence  of  the  property  it 
represents,  and  is  surrendered  when  a  transfer  or  sale  is  made.s 

"Government  and  other  securities,  joint  stock  shares  and  the  like, 
are  nothing  else  (apart  from  any  eventual  liability  to  which  they  may 
expose  the  holders  in  some  cases)  than  the  right  to  receive  a  fixed  rate 
of  interest  or  annuity,  or  a  dividend  or  share  of  profits  not  fixed,  but 
often  capable  of  approximate  estimation  beforehand.  Such  rights  are 
as  much  property  as  the  capital  invested;  whether  they  are  a  good 
equivalent  for  it  is  a  question  of  fact  with  which  legal  principle  has 
nothing  to  do.  In  fact  we  commonly  regard  a  holder  of  stock  or  shares 
as  still  having  the  capital,  and  think  of  the  interest  or  dividends  as 
being  the  fruits  of  capital  in  the  same  way  that  rent  and  agricultural 
profits  are  the  fruits  of  land.  And  this  is  substantially  true  for  eco- 
nomic purposes,  but  legally  the  capital,  as  the  investor's  capital,  does 
not  exist;  it  has  become  the  firm's  or  company's  capital."  * 

The  situs  of  the  stock  of  a  domestic  corporation  is  in  New  Jersey  and 
any  question  relating  to  it  may  be  determined  here. 

"The  res  demanded  by  the  complainant  being  locally  situate  in  this 
state;  the  demand  made  being,  in  fact,  made  on  behalf  of  Pruyn,  who 
Is,  if  the  complainant's  claim  be  valid,  beneficially,  if  not  legally,  en- 
titled to  it;  the  same  res  being  also  demanded  by  the  receiver.  Black, 
who  claims  in  opposition  to  Pruyn,  the  case  is  clearly  one  of  which 
this  court  has  jurisdiction  and  Pruyn  is  a  necessary  party  to  the  final 
and  effective  determination  of  the  controversy.  *  *  *  This  is  not  a 
proceeding  in  rem,  where  a  general  notice  suflBces  to  bind  everybody. 
It  is,  as  to  the  stock,  a  proceeding  quasi  in  rem,  where,  as  is  said  in 
Hill  V.  Henry,  supra,  following  Freeman  v.  Alderson,  119  U.  S.  185,  the 


1 — Professor  Williston  in  Select  Essays  in  Anglo-American  Legal  His- 
tory, Vol.  Ill,  p.  217. 

2 — Storage  Company  v.  Assessors,  56  N.  J.  L.  389  (1894);  see  also  Don- 
nell  v.  Wyckoff,  49  N.  J.  L.  48  (1886) ;  Graydon's  Executors  v.  Graydon, 
23  N.  J.  Eq.  229   (1872). 

3 — Princeton  Bank  v.  Crozer,  22  N.  J.  L.  383,  386   (1850). 

4 — Pollock:  First  Book  of  Jurisprudence,  p.  218. 
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individual  to  be  bound  must  be  specifically  named  as  a  party,  and 
where,  if  he  be  a  non-resident,  it  is  imperative  that  a  reasonable  effort 
be  made  to  notify  him,  such  effort  being  made  pursuant  to  a  'reason- 
able method  provided  by  the  state  for  imparting  notice.'  (Arndt  v. 
Griggs,  134  U.  S.  316.)  If  this  be  not  done,  the  proceeding  is  not  due 
process  of  law.  If  it  be  done,  and  he  does  not  appear,  he  is,  neverthe- 
less, bound  by  the  adjudication  that  may  be  made  with  respect  to  his 
interest  in  the  res,  but  no  further."  s 

The  Court  of  Chancery  has  jurisdiction  of  a  bill  by  a  citizen  and  a 
foreigner  to  have  shares  in  a  New  Jersey  corporation  held  by  foreign 
residents  awarded  to  complainants,  and  to  have  their  names  placed  on 
the  stock  register.  In  such  a  case  where  the  court  has  enjoined  trans- 
fer of  the  shares  and  appointed  receivers  of  them,  the  foreign  defend- 
ants may  be  brought  in  by  substituted  service.  The  foreign  defendants 
alleged  that  they  were  beyond  the  reach  of  the  court,  and  that  no  de- 
cree could  be  made  inasmuch  as  the  court  was  without  jurisdiction  as 
to  them.  Vice  Chancellor  Howell  said,  however,  "The  question  so  raised 
by  the  defendants  is  not  new  to  this  court.  It  was  decided  in  Andrews 
V.  Guayaquil  &  Quito  Railroad  Co.,  69  N.  J.  Eq.  211.  There  Andrews 
brought  suit  to  compel  the  transfer  of  shares  of  the  Guayaquil  &  Quito 
Railroad  Co.,  which  he  alleged  should  have  been  assigned  to  him  as 
collateral  security  for  certain  notes  made  to  one  Pruyn  and  by  Pruyn 
endorsed  over  to  him.  The  Equador  Company  was  interested.  It  had 
become  insolvent,  and  its  receiver  was  made  a  defendant.  Both  cor- 
porations were  organized  under  the  New  Jersey  Law.  The  receiver  of 
the  Equador  Company  answered  and  filed  his  cross  bill  against  Pruyn 
for  relief  growing  out  of  the  same  transaction.  Pruyn  pleaded  non- 
residence,  non-service  and  non-appearance.  Vice  Chancellor  Stevens 
overruled  the  plea  on  the  ground  that  the  res  of  the  controversy  was 
here;  that  the  shares  in  suit  had  their  situs  in  this  state,  and  that  any 
question  relating  to  them  could  be  determined  here;  that  the  suit  was 
quasi  in  rem,  and  that  Pruyn  was  a  necessary  party."  e 

The  general  rule  that  the  measure  of  damages  for  conversion  is  the 
market  value  of  the  property  at  the  time  of  the  conversion,  is  not 
applicable  to  the  conversion  of  stocks  and  bonds  which  are  commercial 
securities  of  a  fluctuating  value  in  the  market.  In  New  Jersey  it  is 
held  that  the  rule  that  the  highest  intermediate  value  between  the 
time  of  the  conversion  and  the  time  of  the  trial  is  not  the  proper 
measure  of  damages  and  that  the  true  measure  of  damages  in  such 
cases  is  the  highest  intermediate  market  value  between  the  time  of  the 
conversion  and  a  reasonable  time  after  notice  of  the  conversion  within 
which  to  replace  the  securities.^ 


5 — Andrews  v.  Guayaquil  &  Quito  Railway  Co.,  69  N.  J.  Eq.  211  (1905); 
affirmed  71  N.  J.  Eq.  768  (Court  of  Errors  &  Appeals,  1906);  see  also 
Amparo  Mining  Co.  v.  Fidelity  Trust  Co.,  73  Atl.  249  (Court  of  Errors  & 
Appeals,   1908). 

6— Sohege  v.  Singer  Mfg.  Co.,  73  N.  J.  Eq.  567  (1907). 

7 — Dimock  v.  United  States  Nat.  Bank,  55  N.  J.  L..  296  (Court  of  Errors 
&  Appeals,  1893). 
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30.  POWER  TO  ISSUE  STOCK;   METHODS  OF  ISSUING  STOCK; 
CERTIFICATE  OF  PAYMENT  OF  CAPITAL  STOCK. 

A  corporation  cannot  issue  stock  except  by  express  legislative  grant. 
Accordingly  it  was  held  by  the  Court  of  Errors  and  Appeals  that  a  by- 
law adopted  by  a  mutual  insurance  company  providing  for  a  capital 
stock  divided  into  shares,  there  being  no  authority  therefor  in  its  char- 
ter, was  invalid. 1 

The  Corporation  act  provides  (§48)  that  nothing  but  money  shall  be 
considered  as  payment  of  any  part  of  the  capital  stock  of  any  corpora- 
tion organized  under  this  act  except  as  hereinafter  provided  in  case  of 
the  purchase  of  property. 

The  act  also  provides  (§49)  that  any  corporation  formed  under  this 
act  may  purchase  mines,  manufactories  or  other  property  necessary 
for  its  business,  or  the  stock  of  any  company  or  companies  owning, 
mining,  manufacturing  or  producing  materials,  or  other  property  nec- 
essary for  its  business,  and  issue  stock  to  the  amount  of  the  value 
thereof  in  payment  therefor,  and  the  stock  so  issued  shall  be  full-paid 
stock  and  not  liable  to  any  further  call,  neither  shall  the  holder  thereof 
be  liable  for  any  further  payment  under  any  of  the  provisions  of  this 
act;  and  in  the  absence  of  actual  fraud  in  the  transaction,  the  judg- 
ment of  the  directors  as  to  the  value  of  the  property  purchased  shall 
be  conclusive;  and  in  all  statements  and  reports  of  the  corporation  to 
be  published  or  filed  this  stock  shall  not  be  stated  or  reported  as  being 
issued  for  cash  paid  to  the  corporation,  but  shall  be  reported  in  this 
respect  according  to  the  fact. 

The  Corporation  act  also  provides  (§  50)  that  corporations  having 
for  their  object  the  building,  constructing  or  repairing  of  railroads, 
water,  gas  or  electric  works,  tunnels,  bridges,  viaducts,  canals,  hotels, 
wharves,  piers  or  any  like  works  of  internal  improvement  or  public  use 
or  utility,  may  subscribe  for,  take,  pay  for,  hold,  use  and  dispose  of  stock 
or  bonds  in  any  corporations  formed  for  the  purpose  of  constructing, 
maintaining  and  operating  any  such  public  works;  and  the  directors 
of  any  such  corporation  formed  for  the  purpose  of  constructing,  main- 
taining and  operating  any  public  work  of  the  description  aforesaid  may 
accept  in  payment  of  any  such  subscription,  or  purchase,  real  or  per- 
sonal property,  necessary  for  the  purposes  of  such  corporation,  or  work, 
labor  and  services  performed  or  materials  furnished  to  or  for  such 
corporation  to  the  amount  of  the  value  thereof,  and  from  time  to  time 
issue  upon  any  such  subscription  or  purchase,  in  such  installments  or 
proportions  as  such  directors  may  agree  upon,  full-paid  stock  in  full  or 
partial  performance  of  the  whole  or  any  part  of  such  subscription  or 
purchase,  and  the  stock  so  issued  shall  be  full-paid  stock  and  not  liable 
to  any  further  call,  neither  shall  the  holder  thereof  be  liable  for  any 
further  payments,  and  in  all  statements  and  reports  of  the  corporation 
to  be  published  or  filed  this  stock  shall  not  be  stated  or  reported  as 


1 — state  ex  rel.  Mutual   Benefit  Life  Ins.  Co.   v.  Utter,   34  N.  J.  L.   489 
(1869). 
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being  issued  for  cash  paid  to  the  corporation,  but  shall  be  reported  in 
this  respect  according  to  the  fact. 

Under  its  general  powers  a  corporation  may  issue  stock  for  work 
and  labor,  but  such  an  issue  is  upheld  only  where  the  contract  for  the 
rendition  of  services  has  been  made  in  good  faith  and  the  services  ac- 
cepted in  payment  have  been  put  in  at  a  full,  fair  and  bona  fide  valua- 
tion.2 

Construing  the  provisions  of  sections  48  and  49  of  the  Corporation 
act,  the  Court  of  Errors  and  Appeals,  in  Donald  v.  American  Smelting, 
etc.,  Co.,  62  N.  J.  Eq.  729  (1900),  said:  "The  original  issue  of  corporate 
stock  is  a  special  function,  in  the  exercise  of  which  the  legislature  has 
fixed  the  standard  to  be  observed,  and  it  is  the  duty  of  the  courts,  so 
far  as  their  jurisdiction  extends,  to  see  that  this  standard  is  not  vio- 
lated, either  intentionally  or  unintentionally.  *  *  *  The  meaning 
of  section  48  is  not  questionable.  The  money  must  equal  the  face  value 
of  the  stock.  The  language  of  section  49  is  even  more  explicit.  The 
corporation  may  issue  stock  to  the  amount  of  the  value  of  the  prop- 
erty. The  value  of  the  property  in  the  one  case,  just  as  the  value  of 
the  money  in  the  other,  must  at  least  equal  the  face  value  of  the  stock. 
Such  was  the  view  expressed  for  this  court  by  Mr.  Justice  Depue  in 
Wetherbee  v.  Baker,  35  N.  J.  Eq.  501  (Court  of  Errors  and  Appeals 
1882),  and  supported  by  abundance  of  authority.  The  distinction  be- 
tween the  contemplated  issue  of  corporate  stock  for  property  and  its 
issue  for  money  lies,  not  in  the  rule  for  valuation,  but  in  the  fact  that 
different  estimates  may  be  formed  of  the  value  of  property.  When 
such  differences  are  brought  before  judicial  tribunals,  the  judgment  of 
those  who  are  by  law  entrusted  with  the  power  of  issuing  stock  "to  the 
amount  of  the  value  of  the  property,"  and  on  whom,  therefore,  is 
placed  the  first  duty  of  valuing  the  property,  must  be  accorded  con- 
siderable weight.  But  it  cannot  be  deemed  conclusive  when  duly  sub- 
jected to  judicial  scrutiny.  Nor  is  it  necessary  that  conscious  over- 
valuation or  any  other  form  of  fraudulent  conduct  on  the  part  of  these 
primary  valuers  should  be  shown  to  justify  judicial  interposition. 
Their  honest  judgment,  if  reached  without  due  examination  into  the 
elements  of  value,  or  if  based  in  part  upon  an  estimate  of  matters 
which  really  are  not  property,  or  if  plainly  warped  by  self-interest, 
may  lead  to  a  violation  of  this  statutory  rule  as  surely  as  would  cor- 
rupt motive."  s 

"If  the  intrinsic  value  and  market  price  of  the  company's  stock  were 
only  sixty  per  cent,  of  its  face,  and  an  outsider  were  to  offer  eighty 
per  cent,  in  money  for  additional  stock  to  be  Issued,  such  an  offer 
would  clearly  be  advantageous  to  the  company  and  its  stockholders; 
but  it  could  not  be  legally  accepted,  because  the  legislature  has  re- 
quired that  one  hundred  per  cent.,  whether  in  cash  or  in  property, 


2 — Clevenger  v.  Moore,  71  N.  J.  L..  148   (1904);  Wetherbee  v.  Baker,  35 
N.  J.  Eq.  501   (Court  of  Errors  &  Appeals,  1882). 

3 — Donald  v.  American  Smelting,  etc.,  Co.,  62  N.  J.  Eq.  729   (1900). 
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shall  be  received  for  corporate  stock  when  originally  issued.  It  is  the 
illegality  of  the  transaction  which  warrants  complaint.  Stockholders 
have  the  same  right  to  prevent  an  issue  of  stock  in  violation  of  the 
statute  as  they  have  to  prevent  a  use  of  corporate  property  beyond  the 
scope  of  the  corporate  power,  without  regard  to  loss  or  gain."  * 

In  Coler  v.  Tacoma  Ry.  &  Power  Co.,  65  N.  J.  Eq.  347  (1903),  the 
Court  of  Errors  and  Appeals  held  that  an  arrangement  whereby  a  New 
Jersey  company  should  transfer  all  its  property  and  franchises,  except 
the  franchise  of  being  a  corporation,  to  a  Washington  company,  and 
the  latter  should  issue  therefor  to  the  New  Jersey  company  shares  of 
its  stock  at  par,  or  in  case  any  stockholder  of  the  New  Jersey  com- 
pany refused  to  accept  such  stock,  then  the  Washington  company 
should  pay  $35  in  cash  in  lieu  of  stock  for  each  share  so  refused,  shows 
on  its  face  a  purpose  to  issue  stock  at  thirty-five  per  cent,  of  its  par 
value,  and  that  such  issue  should  be  enjoined. 

A  contract  between  two  persons  that,  in  exchange  for  their  joint 
property,  one  of  them  should  procure  from  a  corporation  of  this  state 
an  original  issue  of  stock  to  an  amount  known  by  all  parties  to  be  in 
excess  of  the  value  of  the  property,  and  should  divide  the  stock  thus 
procured  with  the  other  person,  is  illegal,  and  the  courts  of  this  state 
will  not  aid  in  its  enforcement,  even  though  the  objectionable  feature 
has  been  accomplished  by  the  actual  issue  of  the  stock.  "It  must  be 
remembered  that  under  the  laws  of  New  Jersey,  the  stock  of  a  cor- 
poration can  be  originally  issued  for  property  purchased  only  to  the 
amount  of  what  is  honestly  deemed  by  the  directors  the  value  of  the 
property.  (Citing  Donald  v.  American  Smelting  Co.,  supra.)  *  *  * 
We  conclude  that  according  to  the  complainant's  contention  his  bar- 
gain with  the  defendant  was  that  the  latter  should  get  from  the  In- 
ternational Smokeless  Powder  and  Dynamite  Company  an  original  is- 
sue of  its  stock,  having  a  face  value  of  $350,000,  at  least,  in  exchange 
for  property  which  nobody  believed  to  be  worth  that  sum  in  money, 
and  should  equally  divide  with  the  complainant  whatever  he  thus  ob- 
tained. The  purpose  of  that  bargain  was  plainly  illegal.  It  is  the 
settled  policy  of  the  courts  in  this  state  not  to  aid  in  the  enforcement 
of  such  contracts,  having  either  an  illegal  or  an  immoral  purpose, 
even  although  the  objectionable  feature  has  been  accomplished,  and 
there  remains  only  the  distribution  of  the  proceeds  among  the  con- 
tracting parties."  ^ 

The  subscribers  to  the  capital  stock  of  a  telegraph  company,  upon 
payment  of  $8.33  per  share,  caused  to  be  issued  to  themselves  shares 
of  full  paid  stock  of  the  par  value  of  $25  each.    At  the  same  meeting 


4 — ^Dixon,  J.,  In  Donald  v.  American  Smelting,  etc.,  Co.,  62  N.  J.  Eq.  729 
(Court  of  Errors  &  Appeals,  1900).  The  same  rule  applies  to  stock  Issued 
pursuant  to  section  50  of  the  Corporation  Act.  McCarter  v.  Pitman,  etc.. 
Gas  Co.,  74  N.  J.  Eq.  255  (1908).  Or  upon  a  consolidation.  Strickland  v. 
National  Salt  Co.,  76  Atl.  1048    (1910). 

5 — Volney  v.  Nixon,  68  N.  J.  Eq.  605  (Court  of  Errors  &  Appeals,  1905), 
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of  stockholders,  it  was  resolved  that  one  hundred  and  fifty  shares  of 
the  stock  be  issue  to  certain  persons  for  services  alleged  to  have  been 
rendered  by  them  to  the  company,  without  any  account  or  statement 
of  the  amount  due  them.  On  application  by  such  persons  for  a  man- 
damus to  compel  the  company  to  issue  certificates  for  such  shares,  the 
Supreme  Court  held  that  the  presumption  was  that  full  paid  stock 
was  to  be  issued  upon  payment  of  only  $8.33  per  share,  and  that  to  the 
enforcement  of  a  contract  thus  tainted  with  illegality  the  Court  would 
not  lend  its  sanction. e 

The  directors  of  a  corporation,  the  incorporators  of  which  had  agreed 
to  give  sixty  per  cent  of  the  stock  to  a  person  for  two  patents,  were 
held  to  be  justified  in  refusing  to  issue  said  stock  where  one  patent 
had  not  been  perfected,  and  the  articles  made  under  the  other  were 
worthless.  The  court  of  chancery  refused  to  decree  specific  perform- 
ance of  such  contract.  The  court  said:  "The  officers  very  properly 
have  never  issued  a  single  share.  The  complainant  now  asks  this  court 
by  its  decree  to  require  the  company  to  issue  to  him  full  paid  stock  of 
the  company  representing  a  par  value  of  $600,000,  stamped  as  'issued 
for  property  purchased.'  If  the  officers  had  issued  this  amount  of 
stock  on  the  unsubstantial  basis  indicated,  it  would  have  been  the  duty 
of  this  court,  if  the  question  had  been  properly  presented  for  decision, 
to  have  declared  that  such  issue  was  fraudulent  and  not  authorized  by 
the  true  consideration  of  the  act,  and  it  cannot  by  its  decree  direct 
that  to  be  done  which  it  would  thus  condemn."  7 

An  agreement  to  exchange  property  for  fully  paid  capital  stock  of  a 
company  to  be  thereafter  issued,  cannot  be  enforced  in  a  case  where 
the  property  is  not  of  the  value  of  the  nominal  par  of  the  stock,  and 
there  has  been  no  adjudication  by  the  board  of  directors  that  it  is  of 
such  value.8 

The  directors  of  a  corporation  must,  to  make  lawful  the  issue  of 
stock  in  consideration  of  acquiring  the  stock  of  another  corporation 
and  to  supply  a  sufficient  consideration  for  a  promise  to  pay  an  addi- 
tional sum  for  such  stock,  make  a  bona  fide  appraisal  of  the  actual 
cash  value  of  the  stock  acquired  at  a  sum  equal  to  the  par  value  of  the 
stock  to  be  issued  together  with  the  additional  sum  agreed  to  be  paid. 
"Intentional  disregard  of  the  statutory  rule  involving  an  intentional 
over-valuation  of  the  property  purchased,  is  one  form  of  the  fraud  pro- 
hibited by  the  statute.  Issuing  stock  without  any  valuation  at  all — 
without  making  any  appraisal  or  ascertainment  of  value  of  the  thing 
bought — must,  I  think,  likewise  be  condemned."  » 

6 — Morton  v.  Timken,   48  N.  J.  L.   87    (1886). 

7 — Edgerton  v.  Electric  Improvement,  etc.,  Co.,  50  N.  J.  Eq.  354   (1892). 

8 — Ecuadorian  Association,  Ltd.  v.  Ecuador  Co.,  71  N.  J.  Eq.  757  (Court 
of  Errors  &  Appeals,  1907). 

9 — Stevenson,  V.  C,  in  Strickland  v.  National  Salt  Co.,  72  N.  J  Eq  170 
(1906);  S.  C.  76  Atl.  1048   (1910). 
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In  Voorhees  v.  Malott,  73  N.  J.  Eq.  673  (1907),  the  Court  of  Errors 
and  Appeals  held  that,  where  two  and  one-half  months  after  purchas- 
ing certain  property  for  $450,  the  purchaser  sold  it  to  a  corporation 
formed  for  the  construction  and  operation  of  a  hotel  of  which  her 
husband  was  president  and  she  was  secretary,  for  $3,000,  of  which 
$1,000  was  paid  by  the  issuance  of  corporate  stock  to  her  at  par,  and 
the  other  $2,000  was  secured  by  a  mortgage  upon  the  property,  the 
husband  being  in  fact  the  real  actor  in  the  transaction,  and  immedi- 
ately thereafter  the  corporation  erected  an  hotel  building  on  the  land, 
and  the  company  subsequently  passed  into  the  hands  of  a  receiver,  the 
sale  was  unconscionable,  and  the  receiver  was  entitled  to  a  decree 
crediting  on  the  mortgage  the  difference  between  the  cost  of  the  land 
to  the  original  purchaser  and  the  price  received  by  her  from  the  cor- 
poration. 

It  has  been  held,  however,  that  stock  in  a  corporation  issued  as  a 
bonus  with  the  sale  of  bonds  or  stock  issued  through  the  means  of 
over-valuation  of  the  property,  is  not  necessarily  fraudulent  as  be- 
tween the  stockholders,  in  the  absence  of  intervening  rights  of  cred- 
itors.lo 

And  in  Rural  Homestead  Co.  v.  Wildes,  54  N.  J.  Eq.  668  (1896),  the 
Court  of  Errors  and  Appeals  held  that  where  the  stock  of  a  cemetery 
company  was  almost  without  any  market  value,  its  exchange  for  an 
interest  in  land  that  might  prevent  disastrous  competition  was  not  so 
improvident  as  to  shock  the  conscience  and  lead,  in  equity,  to  an  in- 
validation of  the  sale  at  the  suit  of  stockholders. 

Where  stockholders  attack  a  proposed  issue  of  stock  for  property, 
they  are  not  required  in  their  bill  to  show  that  the  property  has  been 
over-valued.  "The  defendants  insist  that  the  complainants  have  not 
borne  the  burden  cast  upon  them  by  law  of  proving  that  these  items 
are  not  worth  that  sum,  and  certainly  we  would  be  unwilling  now  to 
adjudge  that  such  a  negative  is  established.  But  it  must  be  remem- 
bered that  the  cause  is  yet  in  a  preliminary  stage;  that  the  complain- 
ants have  shown  the  value  of  everything  which  they  could  reasonably 
be  expected  to  discover  before  instituting  their  suit;  that  the  directors 
are  their  trustees,  and  are  intending  a  very  large  issue  of  stock  for 
property  which  they  have  not  seen  fit  hitherto  to  define.  Under  these 
circumstances,  the  legal  rule  imposing  the  burden  of  proof  on  the 
complainant  should  not  be  rigorously  applied.  Indeed,  as  these  trus- 
tees are  seeking  to  exercise  a  specially  delegated  power,  which  can  he 
justly  exercised  only  in  accordance  with  a  prescribed  standard,  it  is 
not  entirely  clear  that  a  burden  does  not  rest  on  them,  when  challenged 
beforehand,  to  vindicate  their  proposed  action.''  n 

An  illegal  issue  of  stock  by  a  quasi  public  corporation  for  property 


10 — Arnold  v.  Searing,  73  N.  J.  Eq.  262   (1907). 

11 — Donald  v.  American  Smelting,  etc.,  Co.,  62  N.  J.  Eq.   729    (Court  of 
Errors  &  Appeals,  1900). 
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in  excess  of  the  value  of  the  property  may  be  set  aside  at  the  suit  of 
the  attorney  general.12 

The  president  and  secretary,  or  treasurer  upon  payment  of  each  in- 
stallment of  capital  stock,  and  of  every  increase  thereof,  shall  make  a 
certificate,  stating  the  amount  of  tne  capital  so  paid,  and  whether  paid 
in  cash  or  by  the  purchase  of  property,  stating  also  the  total  amount 
of  capital  stock,  if  any,  previously  paid  and  reported;  which  certificate 
shall  be  signed  and  sworn  to  by  the  president  and  secretary  or  treas- 
urer, and  they  shall,  within  ten  days  after  such  payment,  cause  the 
certificate  to  be  filed  in  the  office  of  the  secretary  of  state.is 

If  any  of  said  officers  shall  neglect  or  refuse  to  perform  the  duties 
required  of  them  in  the  preceding  section  for  thirty  days  after  written 
request  so  to  do  by  a  creditor  or  stockholder  of  the  corporation,  they 
shall  be  jointly  and  severally  liable  for  all  its  debts  contracted  before 
the  filing  of  such  certificate. 14 

31.   POWER    TO     ISSUE    PREFERRED    AND    OTHER    SPECIAL 
CLASSES  OF  STOCK. 

The  Corporation  act  provides  (§  18,  as  amended  by  P.  L.  1901,  p.  245) 
that  every  corporation  organized  under  this  act  shall  have  power  to 
create  two  or  more  kinds  of  stock,  of  such  classes,  with  such  designa- 
tions, preferences  and  voting  powers  or  restrictions  or  qualifications 
thereof  as  shall  be  stated  and  expressed  in  the  certificate  of  incorpora- 
tion or  in  any  certificate  of  amendment  thereof;  and  the  power  to  in- 
crease or  decrease  the  stock  as  in  this  act  elsewhere  provided  shall 
apply  to  all  or  any  of  the  classes  of  stock;  but  at  no  time  shall  the 
total  amount  of  the  preferred  stocks  issued  and  outstanding  exceed 
two-thirds  of  the  capital  stock  paid  for  in  cash  or  property,  and  such 
preferred  stocks  may,  if  desired,  be  made  subject  to  redemption  at  any 
time  after  three  years  from  the  issue  thereof,  at  a  price  not  less  than 
par,  and  the  holders  thereof  shall  be  entitled  to  receive,  and  the  cor- 
poration shall  be  bound  to  pay  thereon,  dividends  at  such  rates  and  on 
such  conditions  as  shall  be  stated  in  the  original  or  amended  certificate 
of  incorporation,  not  exceeding  eight  per  centum  per  annum,  payable 
quarterly,  half  yearly  or  yearly;  and  such  dividends  may  be  made  pay- 
able before  any  dividends  shall  be  set  apart  or  paid  on  the  common 
stock,  and  such  dividends  may  be  made  cumulative;  provided,  the  cor- 
poration shall  set  apart  or  pay  the  said  dividends  to  the  holders  of  non- 
cumulative  preferred  stock  before  any  dividend  shall  be  paid  on  the 
common  stock;  and  in  no  event  shall  a  holder  of  preferred  stock  be 
personally  liable  for  the  debts  of  the  corporation;  but  in  case  of  in- 
solvency its  debts  or  other  liabilities  shall  be  paid  in  preference  to  the 
preferred  stock;  the  terms  "general  stock"  and  "common  stock"  are 
synonymous. 


12— McCarter  v.  Pitman,  etc.,  Ga.s  Co.,  74  N.  J.  Eq.  255  (1908). 

13 — Corporation  Act,  §  25.     See  Benjamin  v.  Laffray,  75  Atl.  775   (1910). 

14 — Corporation  Act,   §  26. 
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After  the  issue  of  common  stock  by  a  railroad  company,  a  supple- 
ment to  its  charter  was  passed,  which  authorized  the  issue  of  preferred 
stock,  on  the  following  conditions:  "That  when  so  issued  and  declared 
to  be  preferred  stock,  the  holders  thereof,  respectively,  shall  be  en- 
titled to  receive  dividends  on  the  same,  not  to  exceed  seven  per  centum 
per  annum,  before  any  dividend  shall  be  set  apart  or  paid  on  the  other 
and  ordinary  stock  of  said  company."  In  some  years,  dividends  of 
seven  per  cent  or  less  were  declared  on  the  preferred  stock  alone,  and 
in  other  years,  such  dividends  were  declared  on  both  the  preferred  and 
common  stock.  It  was  held  that  a  holder  of  the  preferred  stock  was 
not  entitled  to  annual  dividends  thereon  at  a  fixed  rate,  but  only  to 
dividends  out  of  the  annual  profits,  but  when  such  profits  had  been 
earned,  he  was  entitled  to  a  dividend  of  seven  per  cent  therefrom,  be- 
fore any  dividend  could  be  paid  on  the  common  stock. 

"Calling  stock  'preferred  stock' "  the  court  said  "does  not,  per  se, 
define  the  rights  of  such  stock,  but  in  order  to  determine  in  what  re- 
spect the  holder  of  such  stock  is  to  be  preferred  to  the  holder  of  ordi- 
nary stock,  resort  must  be  had  to  the  statute  or  contract  under  which 
it  is  issued.  *  *  *  Where  the  statute  or  contract  under  which  pre- 
ferred stock  is  issued,  declares  or  promises  that  the  holder  of  such 
stock  shall  receive  a  dividend  of  a  fixed  and  certain  rate  per  annum, 
without  limiting  the  annual  sum  to  be  paid  as  dividends  to  profits 
earned  or  made  within  a  designated  period— as,  for  example,  that  he 
shall  receive  a  dividend  of  seven  per  cent  per  annum  before  any  divi- 
dend shall  be  paid  on  the  ordinary  stock— there  the  preferred  stock- 
holder is  entitled  to  seven  per  cent  per  annum  from  the  date  of  the 
issuing  of  the  stock  held  by  him,  whether  profits  sufficient  to  pay  him 
each  year  are  made  or  not;  and  if,  at  the  first  division  of  profits,  suffi- 
cient shall  not  have  been  made  to  pay  him  the  whole  sum  due,  he  may 
carry  the  arrears  due  him  over  to  the  next  dividend,  and  continue  to 
do  so  until  he  has  received  the  whole  sum  due  him,  calculated  at  seven 
per  cent  per  annum  from  the  date  of  the  issue  of  the  stock  held  by 
him."  1 

Mandamus  will  not  lie  to  compel  the  redemption  of  preferred  stock 
of  a  corporation  issued  in  disregard  of  the  statutory  provisions  even 
although  all  persons  interested  acquiesced  in  the  unauthorized  issue.2 

"Occasionally  a  mortgage  is  given  by  the  corporation  to  secure  the 
payment  of  dividends  on  preferred  stock  and  to  give  it  a  preference 
in  payment  over  subsequent  debts  of  the  corporation  upon  insolvency 
or  dissolution.  It  is  difficult  to  see  how  such  a  mortgage  would  be 
legal  unless  it  has  been  issued  under  express  statutory  authority."  s 

"In  this  case  I  think  the  position  taken  by  the  counsel  for  the  de- 


1— Elkins  v.  Camden  &  Atlantic  R.  R.  Co.,  36  N.  J.  Eq.  233  (1882).  See 
also  Bassett  v.  U.  S.  Cast  Iron  Pipe  &  Foundry  Co.,  74  N.  J.  Eq.  668  (1908). 

2_Smith  v.  Ferracute  Machine  Co.,  68  N.  J.  L..  237  (1902). 

3 — Cook  on  Corporations,  §  271;  quoted  with  approval  in  Black  v. 
Hobart  Trust   Co.,   64  N.   J.   Eq.   415    (1903). 
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fendants,  namely,  that  the  question  in  all  cases  is,  are  the  parties 
actual  stockholders,  or  are  they  creditors?  is  the  true  one.  But  I  am 
of  opinion  that  they  cannot  occupy  both  positions,  of  stockholders  and 
secured  creditors.  In  this  case  they  have  attempted  to  do  so,  under  a 
statute  which  forbids  them  to  occupy  the  position  of  secured  creditors. 
Hence  their  case  fails,  and  I  shall  advise  a  decree  in  favor  of  the  com- 
plainant as  prayed  for  in  his  bill."  ■* 

32.   INCREASE  OF  CAPITAL  STOCK. 

As  to  the  mode  of  increasing  the  amount  of  the  authorized  capital 
stock  see  section  19  above. 

Where  it  is  alleged  that  the  capital  stock  is  to  be  increased  for  the 
purpose  of  issuing  it  for  property  worth  less  than  the  face  value  of 
the  stock,  the  proceedings  will  be  restrained  at  the  instance  of  dis- 
senting stockholders  pending  the  determination  by  the  court  of  the 
value  of  the  property.  "The  fact  that  in  making  an  increase  of  stock 
two-thirds  of  the  stockholders  have  concurred  with  the  board  of  di- 
rectors, does  not  relieve  their  action  from  the  rule  that  corporate 
bodies  must  keep  within  the  legislative  bounds  of  their  authority,  with 
respect  to  their  ends  as  well  as  to  their  means.  They  cannot  be  jus- 
tified In  an  attempt  to  increase  the  capital  stock  for  an  illegitimate 
object,  e.  g.,  to  found  a  charity,  or  in  order  to  issue  tie  stock  for  less 
than  par."  i 

Each  stockholder  in  a  corporation,  all  of  whose  capital  stock  has 
been  issued,  is  entitled  to  share  in  any  additional  or  new  stock  pro- 
posed to  be  issued  in  proportion  to  the  amount  of  his  present  holdings 
in  the  existing  issue  upon  the  same  terms  that  the  new  stock  shall  be 
issued  to  other  parties.  And  it  is  held  that  an  issue  of  bonds  contairn 
ing  the  privilege  to  their  holder  to  convert  the  same  into  stock,  amounts 
to  an  issue  of  stock  and  can  only  be  issued  subject  to  the  right  of  each 
stockholder  to  share  ratably  therein. 2 

"Where,  however,  new  stock  is  issued  for  the  purchase  of  property 
pursuant  to  the  provisions  of  the  statute,  which  will  become  a  part  ol 
the  common  property  from  which  all  stockholders  will  receive  the 
same  benefit,  original  stockholders  cannot  insist  that  new  stock  shall 
be  issued  to  them  in  the  proportion  their  holdings  bear  to  the  whole 
amount  of  stock  before  the  increase. 3 

Where  a  testator  held  stock  in  a  corporation,  which,  after  his  death, 
increased  its  authorized  capital  stock  and  gave  to  the  shareholders  the 
right  to  subscribe  to  the  increased  issue,  which  rights  were  sold  by  the 
executors  for  substantial  sums  of  money,  it  was  held  that  the  money 


4 — Black  V.  Hobart  Trust  Co.,  64  N.  J.  Eq.  415   (1903). 

1 — Donald  v.  American  Smelting,  etc.,  Co.,  62  N.  J.  Eq.  729  (Court  of  Er- 
rors &  Appeals,  1900). 

2 — Wall  v.  Utah  Copper  Co.,  70  N.  J.  Eq.  17  (1905). 

3 — ^Meredith  v.  Zinc  &  Iron  Co.,  55  N.  J.  Eq.  211  (1897);  affirmed  56  N.  J. 
Eq.  454   (Court  of  Errors  &  Appeals,  1897). 
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realized  from  the  sale  of  such  rights  became  principal  and  did  not  go 
to  life  tenants. 4 

But  where,  at  the  same  time  the  company  declared  a  dividend,  and 
provided  that  the  right  to  subscribe  to  the  new  stock  and  the  right  to 
receive  the  dividend  accrued  simultaneously,  and  the  executors  paid 
for  the  stock  with  the  dividends,  the  stock  so  purchased  must  be  held 
to  be  a  dividend  as  between  life  tenants  and  remaindermen. s 

33.  DECREASE  OF  CAPITAL  STOCK. 

The  procedure  incident  to  an  amendment  of  the  certificate  of  incor- 
poration (see  §  19  above)  must  be  followed  in  the  case  of  a  decrease  of 
the  capital  stock.  The  Corporation  Act  further  provides  (§  29)  that 
"the  certificate  decreasing  the  same  shall  be  published  for  three  weeks 
successively,  at  least  once  in  each  week,  in  a  newspaper  published  in 
the  county  in  which  the  principal  office  of  the  corporation  is  located; 
the  first  publication  to  be  made  within  fifteen  days  after  the  filing  of 
such  certificate,  and  in  default  thereof  the  directors  of  the  corporation 
shall  be  jointly  and  severally  liable  for  all  debts  of  the  corporation 
contracted  before  the  filing  of  the  said  certificate,  and  the  stockholders 
shall  also  be  liable  for  such  sums  as  they  may  respectively  receive  of 
the  amount  so  reduced;  provided,  no  such  decrease  of  capital  stock 
shall  release  the  liability  of  any  stockholder,  whose  shares  have  not 
been  fully  paid,  for  debts  of  the  corporation  theretofore  contracted, 
nor  effect  any  reduction  of  the  taxes  that  may  be  required  to  be  paid 
by  the  charters  of  corporations  incorporated  by  special  acts." 

The  statutory  provisions  must  be  complied  with  to  effect  a  reduction 
of  the  capital  stock  so  as  to  authorize  the  corporation  to  deduct  the 
amount  of  such  stock  from  the  total  amount  of  stock  issued  and  out- 
standing under  the  franchise  tax  act.i 

34.  REDUCTION  OF   CAPITAL. 

The  Corporation  Act  (§  29)  provides  six  different  ways  in  which 
stock  may  be  retired  by  a  vote  of  two-thirds  in  interest  of  each  class 
of  stockholders: 

(1)  By  retiring  or  reducing  any  class  of  stock. 

(2)  By  lot. 

(3)  By  surrender  of  shares  and  the  issue  of  a  less  number  of  shares 
pro  rata. 

(4)  By  the  purchase,  at  not  above  par,  of  certain  shares  for  retire- 
ment. 

(5)  By  retiring  shares  owned  by  the  corporation. 

(6)  By  reducing  the  par  value  of  shares.i 


4 — Brown  v.  Brown,  72  N.  J.  Eq.  667  (1907). 

5 — Brown  v.  Brown,  72  N.  J.  Eq.  667  (1907). 

1 — Knickerbocker  Importation  Co.  v.  Board  of  Assessors,  74  N.  J.  L.  583 
(Court  of  Errors  &  Appeals,  1907). 

1 — ^Berger  v.  U.  S.  Steel  Corporation,  63  N.  J.  Eq.  809  (Court  of  Errors  & 
Appeals.   1902). 
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The  first  two  methods  are  compulsory;  the  fourth  method  is  not 
compulsory,  else  it  would  not  be  a  purchase.  It  cannot,  therefore,  be 
held  that  in  order  to  give  effect  to  this  fourth  method,  shares  must,  in 
fact,  be  purchased  ratably  from  each  stockholder,  and  that  one  dis- 
sentient, although  all  others  accept,  may  deprive  the  company  of  the 
benefit  of  this  method  and  render  the  legislative  act  to  that  extent 
abortive.2 

The  act  further  provides  (§  30,  as  amended  by  P.  L.  1904,  p.  275)  that 
the  directors  of  a  corporation  shall  not  make  dividends  except  from  its 
surplus,  or  from  the  net  profits  arising  from  the  business  of  such  cor- 
poration, nor  shall  it  divide,  withdraw,  or  in  any  way  pay  to  the  stock- 
holders or  any  of  them  any  part  of  the  capital  stock  of  such  corpora- 
tion, or  reduce  its  capital  stock  except  as  authorized  by  law;  in  case  of 
any  wilful  or  negligent  violation  of  the  provisions  of  this  section,  the 
directors  under  whose  administration  the  same  may  have  happened, 
except  those  who  may  have  caused  their  dissent  therefrom  to  be  en- 
tered at  large  upon  the  minutes  of  such  directors  at  the  time,  or  who 
not  then  being  present,  shall  have  caused  their  dissent  therefrom  to  be 
so  entered  upon  learning  of  such  action,  shall  jointly  and  severally  be 
liable  at  any  time  within  six  years  after  paying  such  dividend,  to  the 
stockholders  of  such  corporation,  severally  and  respectively,  to  the  full 
amount  of  any  loss  sustained  by  such  stockholders,  or  in  case  of  in- 
solvency to  the  corporation  or  its  receiver  to  the  full  amount  of  any 
loss  sustained  by  the  corporation,  by  reason  of  such  withdrawal,  divi- 
sion or  reduction. 

An  act  of  1902  (P.  L.  1902,  p.  217)  provides  that,  with  the  consent 
of  two-thirds  in  interest  of  each  class  of  the  stockholders  present,  in 
person  or  by  proxy,  at  a  meeting  called  in  the  manner  provided  in 
section  27,  every  corporation  organized  under  the  Corporation  Act 
which — 

(1)  Shall  have  issued  preferred  stock  entitling  the  holders  thereof 
to  receive  dividends  at  a  rate  exceeding  five  per  centum  per  annum; 

(2)  Shall  have  continuously  declared  and  paid  dividends  at  such 
rate  on  such  preferred  stock  for  the  period  of  at  least  one  year  next 
preceding  the  meeting; 

(3)  Whose  floating  or  unfunded  debt  at  the  time  of  the  stockholders' 
meeting  shall,  in  the  certificate  thereof  filed  with  the  secretary  of 
state,  be  certified  not  to  exceed  ten  per  centum  of  the  par  amount  of 
the  preferred  stock  then  outstanding; 

(4)  Whose  assets  at  such  time,  after  deducting  the  amount  of  its 
indebtedness,  shall  be  certified,  in  the  judgment  of  the  officers  making 
such  certificate,  to  be  at  least  equal  to  the  amount  of  preferred  stock 
issued  and  outstanding; 

May,  with  the  consent  of  the  holder  of  any  such  preferred  stock, 
redeem  and  retire  the  preferred  stock  of  such  holder,  out  of  the  bonds, 


2 — Berger  v.  U.  S.  Steel  Corporation.  63  N.  J.  Eq.  809  (Court  of  Errors  & 
Appeals,  1902). 
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or  out  of  the  proceeds  of  bonds,  of  the  corporation,  bearing  interest  at 
a  rate  not  exceeding  five  per  centum  per  annum,  the  principal  of  such 
bonds  being  made  payable  at  a  date  not  less  than  ten  years  from  the 
date  thereof;  and  that  "every  corporation  organized  under  this  act 
may,  from  time  to  time,  in  the  manner  above  provided,  issue  bonds, 
which,  if  thereon  so  declared,  shall  be  convertible  at  par,  at  the  option 
of  the  holder,  into  fully-paid  common  stock  of  the  corporation  at  par, 
within  any  period  therein  prescribed,  not  less  than  two  years  from  the 
issue  thereof;  and,  in  such  case,  the  board  of  directors  may  authorize 
the  issue  of  common  stock,  into  which  such  bonds,  by  their  terms, 
shall  be  convertible." 

Construing  this  act  it  was  held  by  the  Court  of  Errors  and  Appeals 
that  where  the  certificate  of  incorporation  of  a  company  required  the 
corporation  to  pay  to  the  preferred  stockholder  a  yearly  dividend  at 
the  rate  of  seven  per  cent  per  annum  in  quarterly  payments,  and  the 
meeting  was  held  May  19th,  1902,  and  a  dividend  of  one  and  three- 
quarters  per  cent  was  paid  for  the  quarter  ending  July  1st,  1901,  a  like 
dividend  for  each  of  the  quarters  ending  October  1st,  1901,  January  1st, 
1902  and  April  1st,  1902,  this  was  a  compliance  with  the  act.3 

The  court  said:  "The  payment  of  dividends  is  to  be  for  the  period  of 
one  year,  the  dividends  are  to  be  paid  out  of  surplus  over  and  above 
the  amount  of  the  capital  stock  and  outstanding  indebtedness,  and  are 
to  be  made  for  the  'period.'  When  a  dividend  is  made,  it  is  made  as  a 
dividend  for  the  period  of  three  months  then  previously  elapsed;  a 
dividend  for  a  future  period  has  not  been  known  in  the  business  his- 
tory of  corporations." 

The  Corporation  act  gives  express  power  to  retire  shares  by  pur- 
chase, and  that  provision  must  be  read  into  the  certificate  of  incor- 
poration. Such  purchase  may  be  made  on  credit.  "The  right  to  pur- 
chase carries  with  it  the  right  to  make  such  terms  as  to  payment  as 
can  be  agreed  upon  with  the  vendor.  The  company  could  say  to  the 
seller  that  it  would  take  the  stock  at  the  offered  price,  payable  in  one 
week  or  in  one  month,  and  it  would  be  a  valid  transaction;  and  if  a 
credit  of  one  week  or  one  month  could  be  given,  it  could  be  extended 
at  the  will  of  the  vendor.  *  *  *  The  right  to  buy  on  credit,  must 
necessarily  include  the  right  of  the  purchaser  to  give  the  vendor  evi- 
dence of  the  credit,  by  note,  or  bond,  or  other  way  agreed  upon,  as  well 
as  the  right  of  the  purchaser  to  pledge  his  credit,  by  note  or  bond,  to 
a  third  person,  and  thereby  secure  the  cash  to  pay  the  vendor.  The 
right  to  create  a  debt  also  carries  with  it  the  right  to  secure  it  by 
mortgage  or  otherwise,  in  the  absence  of  any  statutory  restraint  upon 
the  corporation."  4 

Upon  the  reduction  of  the  capital  stock  where  the  surplus  thereby 


3_U.  S.  steel  Corporation  v.  Hodge,  64  N.  J.  Eq.  807  (Court  of  Errors  & 
Appeals,  1903). 

4 — Berger  v.  U.  S.  Steel  Corporation,  63  N.  J.  Eq.  809  (Court  of  Errors  & 
Appeals,  1902). 
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created  is  invested  in  the  stock  of  other  corporations,  it  is  not  neces- 
sary that  it  be  reduced  to  cash  before  distribution  to  the  stockholders, 
but  the  stock  itself  may  be  distributed.s 

The  corporation  may  distribute  a  portion  of  its  assets  and  retain  the 
balance  as  its  property.e 

Where  a  corporation  was  enjoined  from  voting  stock  which  it  held 
m  competing  railway  companies  as  a  part  of  its  capital  and  assets  or 
from  declaring  dividends  on  account  thereof,  thereby  necessitating  a 
reduction  of  its  capital  and  a  division  of  the  surplus  thereby  created 
and  it  was  proposed  to  distribute  the  stock  of  the  railway  companies 
held  as  assets,  it  was  held  that  every  stockholder  was  entitled  to  his 
proportionate  share  of  each  class  of  the  stock,  where  there  is  a  pos- 
sible difference  in  market  value.  It  was  further  held,  however  that  a 
stockholder  or  his  successor  in  interest,  cannot  enforce  the  return  to 
him  of  the  specific  stock  in  the  railway  companies  which  he  trans- 
ferred to  the  corporation  on  the  ground  that  the  original  transfer  was 
void  for  illegality,  since  he  was  himself  a  conspirator.7 

35.   SUBSCRIPTIONS. 

The  execution  of  the  certificate  of  incorporation  constitutes  an  ex- 
press contract  to  contribute  to  the  capital  stock.i 

Contracts  to  take  stock  in  a  corporation  stand  upon  the  same  footing 
as  all  other  conventional  obligations.  If  induced  by  fraud,  they  create 
no  obligation,  and  the  injured  party  has  a  right  to  have  them  abro- 
gated.2  The  subjection  of  contracts  of  this  kind  to  the  rule  above 
stated  is  thus  plainly  expressed  by  Lord  Romilly,  in  the  case  of  Cen- 
tral R.  R.  Co.  of  Venezuela  v.  Kisch :  "Contracts  of  this  description  be- 
tween an  individual  and  a  company,  so  far  as  misrepresentation  or 
suppression  of  the  truth  is  concerned,  are  to  be  treated  like  the  con- 
tracts between  any  two  individuals.  If  one  man  makes  a  false  state- 
ment which  misleads  another,  the  way  in  which  that  is  to  be  treated 
affords  the  example  for  the  way  in  which  a  contract  is  to  be  treated 
where  a  company  makes  a  false  statement  which  misleads  an  indi- 
vidual."   And  it  is  also  held,  that  if  a  person  is  induced,  without  fraud, 

5 — Continental  Securities  Co.  v.  Northern  Securities  Co.,  66  N  J  En  274 
(1904). 

6 — Continental  Securities  Co.  v.  Northern  Securities  Co.,  66  N  J  Eo  274 
(1904).  •     •       1- 

7 — Continental  Securities  Co.  v.  Northern  Securities  Co.,  66  N  J  Ea  274 
(1904).  ■ 

1— McCarter,  Receiver,  v.  Ketcham,  74  N.  J.  L..  825  (Court  of  Errors  & 
Appeals,  1907). 

2— Vreeland  v.  N.  J.  Stone  Co.,  29  N.  J.  Eq.  188  (1878);  affirmed  29  N.  J. 
Eq.  651  (Court  of  Errors  &  Appeals,  1878);  Central  R.  R.  Co  of  Vene- 
zuela V.  Kisch,  L.  R.  (2  H.  L.)  99;  Smith's  Case,  L.  R.  (2  Ch.  Ap.)  604; 
Kent  V.  Land  &  Brickmaking-  Co.,  L,.  R.  (4  Eq.  Cas.)  588;  Ross  v.  Estates 
Investment  Co.,  L.  R.  (3  Eq.  Cas.)  122,  S.  C.  on  appeal,  L.  R.  (3  Ch.  Ap.) 
682;  Smith  v.  Reese  River  Co.,  L>.  R.   (2  Eq.  Cas.)  264. 
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to  enter  into  a  contract  of  this  description  by  a  promise,  on  behalf  of 
the  corporation,  that  it  will  aid  him,  in  a  specified  mode,  to  pay  his 
subscription,  and  the  promise  is  not  kept,  his  contract  will  not  be  en- 
forced.3 

On  bill  filed  by  the  purchaser  against  the  officers  and  the  company  to 
abrogate  a  subscription  contract  because  of  the  fraud  and  for  the 
restoration  of  the  price  paid,  the  company  cannot  retain  the  money 
paid  and  defend  by  denying  that  it  authorized  or  knew  of  the  fraudu- 
lent statements.  To  do  full  equity  it  must  also  return  the  money  ob- 
tained by  the  fraud.* 

The  court  said:  "In  the  case  in  hand,  whatever  may  have  been  the 
lack  of  authority  of  the  president,  secretary  and  treasurer  of  the  de- 
fendant company  to  make  the  misrepresentations  which  led  to  the 
sale,  or  even  to  bargain  for  or  issue  its  stocks,  the  fact  is  admitted 
that  the  company,  on  the  bargain  made  by  these  officers  (who  prob- 
ably comprise  all  the  executive  officers),  accepted  the  payment  and  is- 
sued the  stock.  The  company  thereby  ratified  their  action  and  conduct. 
When  the  company  took  the  benefits  of  the  fraud,  it  took  with  those 
benefits  the  responsibility  for  the  fraud  which  procured  them,  at  least 
to  the  extent  of  an  obligation  of  restoration  to  the  party  defrauded. 
It  is  no  answer  to  say  it  did  not  know  of  or  authorize  the  fraudulent 
statements.  It  knows  of  them  now,  and  by  retaining  the  money  with 
knowledge,  it  ratifies  their  acts  and  the  statements  by  which  the  money 
was  obtained.  If  it  disavows  the  fraud  it  has  not  done  full  equity 
until  it  restores  to  the  injured  party  the  benefits  which  it  received  by 
reason  of  the  fraud.  It  cannot,  in  a  court  of  equity,  in  a  case  where 
the  superior  rights  of  the  creditors  of  the  company  do  not  intervene, 
retain  the  profit  resulting  from  a  fraud  done  in  its  behalf,  and  refuse 
restoration  upon  an  allegation  of  its  ignorance  of  the  fraudulent  acts, 
or  the  lack  of  authority  of  its  officers  who  acted  for  it  in  the  conduct 
of  its  business  in  perpetrating  the  fraud.  In  this  state,  in  just  such  a 
case,  the  rule  is  stated  in  the  broadest  terms.  If  such  contracts  are 
induced  by  fraud  they  create  no  obligation,  and  the  injured  party  has 
a  right  to  have  them  abrogated.  (Citing  Vreeland  v.  N.  J.  Stone  Co., 
29  N.  J.  Eq.  189.) 

"In  that  case  the  fraud  by  which  the  subscription  was  obtained  con- 
sisted of  a  false  representation  made  by  a  single  director  in  the  pres- 
ence of  other  directors  at  a  directors*  meeting,  but  upon  which  no 
corporate  action  whatever  was  taken.  The  complainant  was  held  to 
be  entitled  to  have  his  contract  of  subscription  abrogated  and  a  decree 
for  the  return  of  his  money,  not  only  against  the  company,  but  also 
against  all  the  directors  who  were  present,  and  the  Court  of  Errors 
and  Appeals  (29  N.  J.  Eq.  651)  unanimously  approved  the  decree."  s 


3_Vreeland  v.  N.  J.  Stone  Co.,  29  N.  J.  Eq.  188  (1878);  affirmed  29  N.  J. 
Eq.   651    (Court  of  Errors  &  Appeals,   1878). 

4 Garrison  v.  Technic  Electrical  "Works,   55  N.  J.  Eq.   708   (1897). 

5 — Garrison  v.  Technic  Electrical  Works,  55  N.  J.  Eq.  708,  719  (18971. 
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A  false  statement  by  officers  of  a  corporation  on  selling  shares  of  its 
stock,  that  none  of  it  had  been  sold  for  less  than  par,  is  a  material  mis- 
representation authorizing  rescission. e 

Where  an  increase  of  the  capital  stock  of  a  corporation  is  not  legally 
effected  in  accordance  with  the  provisions  of  the  statute,  a  subscrip- 
tion for  shares  of  such  increased  capital  stock  is  void  ab  initio,  for 
want  of  consideration. 7 

In  Eisenlord  v.  Oriental  Insurance  Co.,  29  N,  J.  Eq.  437  (1878),  it 
was  held,  that  a  stockholder  who  subscribed  for  his  stock  under  an 
agreement  with  the  secretary  of  the  company  that  the  company  would 
"redeem"  his  stock  at  any  time  at  par  and  ten  per  cent  interest,  and 
for  payment  assigned  a  mortgage  with  a  collateral  policy  of  insurance, 
payable,  in  case  of  loss,  to  the  company,  cannot,  after  loss  and  pay- 
ment to  them  and  the  insolvency  of  the  company,  recover  the  amount 
from  the  insolvent  company,  as  against  bona  fide  stockholders  and 
creditors;  it  appearing  that  the  object  of  the  transaction  was  to  give 
the  company  credit  before  the  public. 

It  is  a  general  rule  that  it  is  on  implied  part  of  a  contract  for  sub- 
scriptions that  the  contract  is  to  be  binding  and  enforceable  against 
the  subscriber  only  after  the  full  capital  stock  has  been  subscribed. 
This  rule  is  subject  to  the  qualifications  that  parties  may  agree  to  com- 
mence business  with  a  smaller  subscription,  but  on  the  other  hand, 
when  a  promoter  induces  subscriptions  on  the  promise  that  in  con- 
sideration of  stock  to  be  retained  by  him  as  a  part  of  the  plan,  he  will 
furnish  subscriptions  to  stock  for  the  benefit  of  the  subscribers,  that 
promise  is  a  part  of  the  consideration  entering  into  the  contract  of 
subscription,  and  a  default  on  the  part  of  the  promoter  avoids  the 
contract.8 

An  agreement  that  payment  of  part  of  the  amount  of  subscriptions 
to  the  capital  stock  of  a  corporation  shall  be  secured  by  mortgage,  is 
void  as  against  the  creditors  of  the  corporation.9 

36.  ASSESSMENTS  AND  CALLS  ON  SUBSCRIPTIONS. 

The  Corporation  Act  provides  (§22)  that  the  directors  of  every  cor- 
poration may,  from  time  to  time,  make  assessments  upon  the  shares  of 
stock  subscribed  for,  not  exceeding,  in  the  whole,  the  par  value  thereof; 
and  the  sums  so  assessed  shall  be  paid  to  the  treasurer  at  such  times 
and  by  such  instalments  as  the  directors  shall  direct,  said  directors 
having  given  thirty  days'  notice  of  the  assessment  and  of  the  time  and 
place  of  payment  either  personally  or  by  mail  or  by  publication  in  a 
newspaper  published  in  the  county  where  the  corporation  is  established. 


6 — Hubbard  v.  International  Mercantile  Agency,  68  N.  J.  Eq.  434  (1904); 
see  also  Eggers  v.  Anderson,  63  N.  J.  Eq.  264  (Court  of  Errors  &  Appeals, 
1901). 

7 — Grosse  Isle  Hotel  Co.  v.  I'Anson's  Exrs.,  42  N.  J.  L,.  10   (1880). 

8 — Audenried  v.  East  Coast  Milling  Co.,  68  N.  J.  Eq.  450   (1904). 

9 — Boney  v.  Williams,  55  N.  J.  Eq.  691   (1897). 
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In  Grosse  Isle  Hotel  Co.  v.  I'Anson's  Exrs.,  42  N.  J.  L.  10  (1880);  af- 
firmed 43  N.  J.  L.  (Court  of  Errors  and  Appeals,  1881),  the  subscrip- 
tion agreement  was  as  follows: 

"We,  the  undersigned,  for  a  valuable  consideration,  do  hereby  agree 
with  the  Grosse  Isle  Hotel  Company,  of  Michigan,  that  we  will  become 
subscribers  to  the  capital  stock  of  the  said  Grosse  Isle  Hotel  Company, 
and  do  hereby  take  the  number  of  shares  of  said  capital  stock  set  op- 
posite our  respective  names,  and  agree  to  pay  all  charges  and  assess- 
ments regularly  levied  or  assessed  by  the  board  of  directors,  or  other 
proper  oflBcers,  under  the  articles  of  association  of  the  said  company, 
or  of  the  by-laws  or  regulations  now  or  hereafter  to  be  passed  for  the 
government  of  said  company." 

It  was  held,  that  such  a  subscription  imports  a  promise  not  to  pay, 
at  once  for  the  whole  sum  subscribed,  but  to  pay  such  assessments. 
Chief  Justice  Beasley  said: 

"Whether  a  subscription  of  this  character  would  give  rise,  as  a  mat- 
ter of  law,  to  an  implied  promise  to  pay  the  designated  value  of  such 
shares,  is  a  question  that  has  been  frequently  mooted,  and  presents  a 
subject  on  which  the  authorities  are  at  variance.  But,  with  respect 
to  this  particular  case,  it  appears  to  me  that  we  need  not  enter  this 
field  of  contention,  inasmuch  as  we  have  decisions  which  should  be 
considered  as  entirely  authoritative,  with  respect  to  the  rights  of  these 
parties,  if  we  regard  their  contract  in  the  light  in  which  the  counsel 
of  the  defense  would  have  us  accept  it.  The  decisions  to  which  I  refer 
are  to  be  found  in  the  reports  of  the  state  of  Michigan;  and  such  de- 
cisions, I  understand,  expressly  hold  that  a  general  subscription  to  the 
stock  of  one  of  these  companies,  organized,  as  the  plaintiff  has  been, 
under  the  provisions  of  the  statutes  of  that  state,  imports  an  agree- 
ment, not  to  pay  at  once  the  whole  sum  representing  the  value  of  the 
shares  subscribed  for,  but  a  stipulation  to  pay  such  sum  when  called 
for  by  the  directors,  in  amounts  duly  assessed."  After  citing  the 
cases  he  continues:  "These  adjudications  of  the  Supreme  Court  of 
Michigan  seem  to  me  to  rest  on  the  solid  grounds  of  good  sense,  and, 
under  the  circumstances,  should,  I  think,  entirely  control  the  present 
question." 

Construing  a  statute  similar  to  section  22  of  the  Corporation  Act 
the  Court  of  Errors  and  Appeals,  in  Braddock  v.  Philadelphia,  Marl- 
ton  &  Medford  R.  R.  Co.,  45  N.  J.  L.  363  (1883),  held  that  a  suit  will 
not  lie  on  a  subscription  of  this  kind  before  such  a  call  has  been  made. 
The  facts  were  as  follows:  Before  the  company  had  been  organized, 
certain  of  the  shareholders,  assuming  to  act  in  the  capacity  of  directors 
of  the  corporation,  passed  a  resolution  authorizing  the  president, 
secretary  and  treasurer  to  require  the  subscribers  to  the  capital  stock 
of  the  company  to  pay  the  amounts  respectively  subscribed  in  such 
amounts,  and  in  such  manner  and  in  such  instalments,  as  they  might 
deem  proper.  It  was  held  that  this  resolution  was  void,  as  it  was 
passed  in  advance  of  the  legal  existence  of  the  corporation.    But  at  a 
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subsequent  date,  and  after  the  due  organization  of  the  company,  the 
directors  passed  a  resolution  directing  the  president  to  take  such  pro- 
ceedings toward  the  collection  of  subscriptions  as  would  "most  speedily 
and  surely  accomplish  the  object."  This  was  plainly  a  direction  to 
the  president  to  collect,  not  a  part,  but  the  whole  of  the  moneys  due 
from  subscribers,  and  was,  in  substance,  a  call  for  the  entire  amount 
of  the  sums  subscribed.  A  notification  to  a  subscriber  of  this  action 
of  the  board  could  have  left  him  in  no  doubt  on  this  subject.  "It  seems 
to  me,"  said  Chief  Justice  Beasley,  "that  it  would  be  a  useless  refine- 
ment to  hold  that  in  addition  to  a  direction  to  collect  the  sums  due,  the 
directors  must  add  a  statement  that  they  call  in  such  sums.  A  call  is 
nothing  more  than  an  official  declaration  that  the  sums  subscribed  are 
required  to  be  paid.  A  direction  to  collect  such  sums  involves,  neces- 
sarily, such  a  declaration." 

The  written  instrument  is  the  only  competent  evidence  of  the  agree- 
ment, and  its  terms  cannot  be  contradicted  by  parol  proof  that,  at  the 
time  when  it  was  signed,  the  understanding  was,  not  that  the  sub- 
scriber should  pay  according  to  call,  but  without  any  call  whatever. 
The  fact  that,  notwithstanding  the  terms  of  the  subscription,  a  sub- 
scriber paid  the  full  price  for  part  of  the  stock  subscribed  for,  does  not 
establish  his  liability  to  pay  in  like  manner  for  the  rest,  and  is  not 
evidence  of  an  agreement  on  his  part  to  pay  without  call.i 

37.   ACTIONS  TO  ENFORCE  PAYMENT  OF  SUBSCRIPTIONS. 

An  action  will  lie  for  unpaid  calls,  and  judgment  therein  should  be 
for  the  balance  remaining  unpaid,  with  interest  upon  the  several  in- 
stallments, from  the  times  they  respectively  became  due  and  were 
directed  to  be  paid.i 

In  Perdicaris  ads.  Trenton  City  Bridge  Company,  29  N.  J.  L.  367 
(1862),  it  was  held  that  the  declaration  should  set  out  the  act  of  in- 
corporation, and  that  it  was  not  sufficient  to  state  the  agreement  to 
be  to  pay  the  amount  claimed  according  to  the  provisions  of  the  char- 
ter of  the  company. 

Common  counts,  setting  forth  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  certain  sum  for  the  unpaid  instalments  on  a  specified 
number  of  shares  of  the  capital  stock  of  the  plaintiff  before  that  time 
subscribed  by  him,  and  in  a  further  certain  sum  for  the  capital  stock 
of  the  said  plaintiff  before  that  time  subscribed  for  and  taken  by  him, 
are  insufficient,  they  evidently  being  founded  on  an  executory  contract. 
There  cannot  be  a  recovery  on  the  common  count  for  goods  sold  and 
delivered,  unless  the  agreement  is  complete  by  an  absolute  delivery. 
If  anything  remains  to  be  done  to  complete  the  sale,  and  vest  the  prop- 
erty in  the  vendee,  the  action  must  be  brought  on  the  special  contract* 


1 — Grosse  Isle  Hotel  Co.  v.  I'Anson's  Exrs.,  43  N.  J.  L.  442  (Court  of  Er- 
rors &  Appeals,  1881). 

1 — Bordentown,  etc..  Turnpike  Co.  v.  Imlay,  4  N.  J.  L.  327   (1818). 
2 — Perdicaris  ads.  Trenton  City  Bridge  Co.,  29  N.  J.  K  367  (1862). 
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In  an  action  upon  a  call  the  plaintiff  proved  that  the  notice  of  as- 
sessment was  duly  mailed,  and  in  answer  to  this  the  defendant  testi- 
fied that  he  did  not  remember  the  receipt  of  such  notice.  The  question 
whether  such  notice  was  in  point  of  fact  made  out,  and  was  received 
by  the  plaintiff  in  error,  was  submitted  for  the  decision  of  the  jury. 
The  court  said:  "No  other  course  could  have  been  properly  taken. 
Whatever  doubts  may  at  one  time  have  existed  on  the  subject,  it  is 
now  the  established  rule  that  a  presumption  will  arise  that  a  paper 
duly  mailed  and  addresed  will  reach  its  destination,  and  such  pre- 
sumption will  not  be  overcome,  as  a  matter  of  law,  by  testimony  to 
the  effect  that  the  person  to  whom  such  instrument  was  sent  does  not 
remember  that  it  came  to  his  hands.  Indeed,  if  he  absolutely  testifies 
that  such  paper  so  transmitted  was  not  received  by  him,  the  question 
so  presented  would  still  be  one  of  fact  and  not  of  law."  3 

The  statute  of  limitations  begins  to  run  from  the  time  call  is  made.* 

In  Knickerbocker  Trust  Co.  v.  Carhart,  71  N.  J.  Eq.  495  (1906),  it 
was  held  that  where  defendant,  just  prior  to  the  maturity  of  an  under- 
writing obligation  made  by  him,  conveyed  all  of  his  real  estate  to  his 
wife,  leaving  him  unable  to  pay  a  judgment  recovered  by  complainant 
on  such  undertaking,  such  facts  were  sufficient  to  establish  a  prima 
facie  case  that  the  conveyance  to  the  wife  was  fraudulent. 

Where  the  certificate  of  incorporation  of  a  company  formed  under 
the  general  corporation  act  provided  that  the  holders  of  record  at  the 
time  of  making  an  assessment  or  call  should  Y'i  liable  therefor,  it 
was  held  that  an  action  would  lie  in  behalf  of  a  receiver  in  in- 
solvency proceedings  against  such  holder  to  recover  the  amount  of 
a  call,  although  such  holder  was  not  the  original  subscriber  and  had 
before  the  call  was  made  sold  and  transferred  his  stock,  and  delivered 
the  certificate  therefor,  properly  assigned  to  the  purchaser,  and  had 
given  the  company  notice  thereof.  To  a  plea  setting  up  such  facts  the 
plaintiff  demurred  and  the  demurrer  was  sustained.s 

Where,  in  a  suit  to  wind  up  the  affairs  of  an  insolvent  corporation, 
an  assessment  has  been  ordered  by  the  court  to  be  made  upon  unpaid 
subscriptions,  an  action  at  law  may  be  brought  against  a  stockholder 
to  collect  his  quota.o 

And  where  a  stockholder  has  had  notice  of  the  insolvency  proceed- 
ings and  an  action  at  law  is  brought  by  the  receiver  to  collect  the  as- 
sessment made  by  order  of  the  Court  in  the  insolvency  proceedings, 
he  cannot  in  such  action  question  the  propriety  or  validity  of  such 
assessment.7 


3 — Braddock  v.  Philadelphia,  Marlton  &  Medford  R.  R.  Co.,  45  N.  J.  K 
363  (1883). 

4 McCarter  v.  Ketcham,   72  N.  J.  L..  247   (Court  of  Errors  &  Appeals, 

1905). 

5 — Brown,  Receiver,  v.  Morton,  71  N.  J.  L.  26   (1904). 

6 — Clevenger  v.  Moore,  71  N.  J.  L.  148  (1904). 

7 Clevenger  v.  Moore,  71  N.  J.  L.  148  (1904);  Hood  v.  McNaughton.  54 

N.  .T.  L.  425  (1892);  Hawkins  v.  Glenn,  105  U.  S.  319;  Cumberland  Lumber 
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Where  the  defendant  pleads  that  the  power  to  cancel  a  subscription 
for  stock  .s  derived  from  the  original  agreement  between  the  parties 
and  has  been  exercised,  the  plaintiff  cannot  reply  by  the  general  tra- 
verse  de  injuria.s  j   ^^^  Bcueidi  ira 

38.  I^Om^Em  AND  SALE  OF  SHARES  FOR  NON-PAYMENT 

« Jif  ^°;P^7"«^  ^^t  Pr^^ides  (§  23)  that  if  the  owner  of  any  shares 
shall  neglect  to  pay  any  sum  assessed  thereon  for  thirty  days  after  the 
time  appointed  for  payment,  the  treasurer,  when  ordered  by  the  board 
0  directors,  shall  sell,  at  public  auction,  such  number  of  the  shares 
of  the  delinquent  owner  as  will  pay  all  assessments  then  due  from 
him,  with  interest,  and  all  necessary  incidental  charges,  and  shall 
transfer  the  shares  sold  to  the  purchaser,  who  shall  be  entitled  to  a 
certificate  therefor. 

The  act  further  provides  (§  24)  that  the  treasurer  shall  give  notice 
of  the  time  and  place  appointed  for  the  sale,  and  of  the  sum  due  on 
each  share,  by  advertising  the  same  three  weeks  successively,  once  in 
each  week,  before  the  sale,  in  some  newspaper  published  in  the  county 
where  the  corporation  is  established,  and  by  mailing  a  notice  thereof 
to  the  delinquent  stockholder,  if  he  knows  his  post-office  address 

If  installments  are  called  for  and  not  paid  according  to  the  charter 
the  shares  on  which  there  is  a  delinquency  are  liable  to  forfeiture 
The  purpose  of  the  directors  in  making  the  call  will  not  be  investigated 
by  the  court.i 

The  board  of  directors  of  a  company  cannot  forfeit  stock  once  rightly 
issued  for  the  non-compliance  of  the  owner  with  a  contract  for  the 
consideration  of  which  it  was  issued,  nor  in  any  other  way,  except  the 
mode  provided  by  the  statute.a 

39.  CERTIFICATES  OF  STOdi. 

Every  stockholder  shall  have  a  certificate,  signed  by  the  president 
and  treasurer,  certifying  the  number  of  shares  owned  by  him  in  such 
corporation.! 

A  certificate  of  the  number  of  shares  subscribed  for,  or  to  which  the 
subscriber  is  entitled,  is  not  necessary  to  constitute  the  subscriber  a 
shareholder,  or  to  impose  upon  him  a  liability  to  pay  the  amount  of  his 
subscription.  The  certificate  is  merely  an  additional  and  convenient 
evidence  of  his  ownership  of  stock  which  he  may  require  for  his 
own  satisfaction,  or  to  enable  him  to  effect  a  transfer  of  his  interest. 
A  subscriber  for  stock  who  has  complied  with  the  terms  of  his  sub- 
Co.  V.  Clinton  Hill  Manufacturing  Co.,  57  N.  J.  Eq.  627  (Court  of  Errors  & 
Appeals,  1899). 

8— Ruckman  ads.  Ridgefield  Park  R.  R.  Co.,  38  N.  J.  L.  98  (1875). 

1 — McNeely  v.  Woodruff,  13  N.  J.  L.  352,  357   (1833). 

2 — Downing  v.  Potts,  23  N.  J.  L.  66  (1851). 

1 — Corporation  Act,    §   19. 

N.   J.   Corp.   Law — 6 
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scription,  and  has  paid  the  assessments  on  the  shares  subscribed  for, 
may  compel  the  corporation  to  give  him  a  certificate  by  proceedings  at 
law.  2 

Irregularity  in  the  execution  of  the  certificate  (for  example,  the 
signing  of  the  certificate  by  the  secretary  instead  of  the  treasurer)  does 
not  relieve  the  defendant  from  responsibility  as  a  shareholder.s 

The  holding  of  the  certificate  creates  a  legal  presumption  of  rightful 
ownership,  which  can  only  be  overcome  by  proof  that  it  was  illegally 
issued  or  legally  forfeited.  If  alleged  to  be  illegally  or  fraudulently 
issued,  the  burden  of  proof  is  upon  the  party  making  the  allegation.* 

By  commercial  usage,  sanctioned  by  repeated  adjudications  in  our 
courts  as  well  as  in  those  of  other  states,  a  certificate  of  stock  accom- 
panied by  an  irrevocable  power  of  attorney,  either  filled  up  or  in  blank, 
is,  in  the  hands  of  a  third  party,  presumptive  evidence  of  ownership 
in  the  holder,  and  where  the  party  in  whose  hands  the  certificate  is 
found  is  a  holder  for  value,  without  notice  of  any  intervening  equity, 
his  title  cannot  be  impeached.  The  holder  of  the  certificate  may  fill 
up  the  letter  of  attorney,  execute  the  power,  and  thus  obtain  the  legal 
title  to  the  stock.  And  such  a  power  is  not  limited  to  the  person  to 
whom  it  was  first  delivered,  but  enures  to  the  benefit  of  each  bona  fide 
holder  into  whose  hands  the  certificate  and  power  may  pass;  and  the 
title  of  the  holder  is  in  nowise  affected  by  a  provision  in  the  charter 
or  by-laws  of  the  corporation,  that  the  stock  is  transferable  only  on  the 
books  of  the  corporation.  Such  provision  is  intended  merely  for  the 
protection  and  benefit  of  the  corporation. 5 

The  duties  of  the  president  and  treasurer  respectively  with  reference 
to  the  execution  and  delivery  of  stock  certificates,  are  purely  clerical 
or  ministerial.6 

As  between  the  company  and  the  original  holder  the  certificate  is 
a  mere  voucher,  a  mere  receipt  establishing  when  regularly  issued,  a 
prima  facie  title  in  the  holder  to  the  shares  of  stock  named  therein. 
It  is  the  ownership  of  the  stock  which  is  to  be  decided,  and  the  posses- 
sion of  the  stock  certificate  is  a  mere  incident.7 

The  right  of  ownership  may  be  determined  in  an  interpleader  suit. 
"I  do  not  think  that  the  unauthorized  act  of  the  defendant  in  issuing 
the  stock  to  himself  in  the  slightest  degree  affected  the  power  of  the 
corporation  to  protect  itself  by  an  interpleader  suit.    There  might  be 


2 — Storage  Company  v.  Assessors,  56  N.  J.  L.  389  (1894). 

3_Clevenger  v.  Moore,  71  N.  J.  L.  148  (1904);  N.  T.  &  East.  Tel.,  etc., 
Co.  v.  Great  East.  Tel.  Co.,  74  N.  J.  Eq.  221  (1908);  affirmed  72  Atl.  1119. 

4 — Downing  v.  Potts,  23   N.  J.  L.   66    (1851). 

5 — Mount  Holley,  etc..  Company  v.  Ferree,  17  N.  J.  Eq.  117  (1864);  Rog- 
ers V.  N.  J.  Insurance  Co.,  8  N.  J.  Eq.  167  (1849);  Broadway  Bank  v.  Mc- 
Elrath,  13  N.  J.  Eq.  24  (1860);  affirmed  sub  nom.  Hunterdon  County  Bank 
v.  The  Nassau  Bank,  17  N.  J.  Eq.  496  (Court  of  Errors  &  Appeals,  1864): 
Prall  v.  Tilt.  28  N.  J.  Eq.  479  (Court  of  Errors  &  Appeals,  1877). 

6— Lakewood  Gas  Co.  v.  Smith,  62  N.  J.  Eq.  677   (1902). 

7 — Lakewood  Gas  Co.  v.  Smith,  62  N.  J.  Eq.  677  (1902).  See  also  Bijur 
v.  Standard  Distilling  &  Distributing  Co.,  74  N.  J.  Eq.  546   (1908). 
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•oany  unauthorized  certificates  for  the  same  stock  outstanding  in  the 
hands  of  different  claimants,  and  as  many  more  claimants  without 
certificates.  I  can  perceive  no  reason  in  such  a  case  why  the  corpora- 
tion should  not  make  all  the  claimants,  both  those  holding  certificates 
and  those  without  certificates,  defendants  to  a  bill  in  the  nature  of  a 
bill  of  interpleader,  holding  the  certificates  within  the  power  of  the 
court  by  a  preliminary  injunction  such  as  was  issued  in  this  case."  s 

Ordinarily  mandamus  will  not  lie  to  compel  the  corporation  to  issue 
certificates  of  stock,  as  there  is  an  adequate  remedy  in  an  action  for 
damages. » 

As  to  the  statutory  procedure  to  compel  the  issue  of  a  new  certi- 
ficate in  lieu  of  a  lost  or  destroyed  certificate,  see  Part  II  of  this  book. 

40.  ASSIGNMENT  AND  TRANSFER  OF  SHARES  OF  STOCK. 

The  shares  of  stock  in  every  corporation  shall  be  personal  property, 
and  shall  be  transferable  on  the  books  of  the  corporation  in  such 
manner  and  under  such  regulations  as  the  by-laws  provide,  and  when- 
ever any  transfer  of  shares  shall  be  made  for  collateral  security,  and 
not  absolutely,  it  shall  be  so  expressed  in  the  entry  of  the  transfer.i 

"The  practice  of  keeping  books  to  record  the  transfer  of  stock  was 
adopted  by  the  East  India  Company,  perhaps  from  its  inception,  and 
transfer  on  the  books  was  regarded  as  essential  for  passing  the  title. 
Provision,  therefor,  was  customarily  inserted  in  early  charters.  There- 
fore, one  of  the  earliest  well  recognized  rights  of  shareholders  was  to 
have  his  name  kept  upon  the  transfer  book  so  long  as  he  held  stock, 
and  in  consequence  of  the  assignability  of  shares,  to  have  the  name 
of  his  assignee  substituted,  if  he  parts  with  his  interest."  2 

Where  it  is  provided,  by  the  charter  or  by-laws,  that  stock  shall  be 
transferred  only  upon  the  books  of  the  corporation,  there  is  a  decided 
weight  of  authority  in  support  of  the  position  that  a  bona  fide  transfer, 
by  delivery  of  the  certificate,  is,  nevertheless,  valid  as  between 
vendor  and  vendee,  that  the  equitable  title  passes  by  such  transfer, 
and  that  the  claim  of  the  vendee  is  good  in  equity  against  the  claim 
of  an  execution  or  attaching  creditor  of  the  vendor.  Such  provision, 
whether  by  charter  or  by  law,  is  regarded  as  designed  to  protect  the 
interests  of  the  corporation,  and  as  applying  solely  to  the  relation  be- 
tween the  corporation  and  its  stockholders.  Its  only  office  is  held  to 
be  equivalent  to  that  of  the  provision  contained  in  some  special  charters 
"to  afford  evidence  of  the  ownership  of  the  stock,  in  all  elections  and 


8— Lakewood  Gas  Co.  v.  Smith.  62  N.  J.  Eq.  677  (1902).  See  also  N.  T. 
&  East.  Tel.,  etc..  Co.  v.  Great  East.  Tel.  Co.,  74  N.  J.  Eq.  221  (1908);  af- 
firmed 72  Atl.  1119. 

9 — Morton  v.  Timken.  48  N.  J.  L.  87  (1886);  Galbraith  v.  Building  Asso- 
ciation,  43  N.  J.  L.  389   (1881). 

1 — Corporation  Act,  §  20. 

2 — Professor  Williston  in  Select  Essays  in  Anglo-American  Legal  His- 
tory, Vol.  in,  p.  223. 
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other  matters  submitted  to  the  decision  of  the  corporation,"'  including 
all  questions  as  to  the  ownership  of  the  stock  as  between  the  corpora- 
tion and  its  members. s 

In  McCourry  against  Doremus,  10  N.  J.  L.  245  (1828),  it  was  held 
that  where  the  charter  of  a  corporation  provided  that  all  the  shares 
of  its  capital  stock  shall  be  transferrable  on  the  books  of  the  company 
in  such  manner  as  the  by-laws  shall  ordain,  no  legal  transfer  could  be 
made  until  the  corporation  provided  books  and  ordained  by-laws  for 
the  transfer  of  its  stock,  and  that  until  then  no  legal  demand  on  a 
person  to  transfer  shares  could  be  made. 

It  is  settled  that  one  in  possession  of  a  certificate  of  stock  in  an 
incorporated  company,  accompanied  by  an  assignment  in  blank,  ex- 
ecuted by  the  record  owner,  with  an  irrevocable  power  of  attorney, 
authorizing  the  transfer  of  the  stock,  is  presumptively  the  equitable 
owner  of  the  shares,  whose  title  thereto  cannot  be  impeached  if  he  has 
given  value  for  them  without  notice  of  any  intervening  equity.* 

The  reason  of  the  rule  is,  that  the  record  owner  has  done  everything 
in  his  power  to  effect  the  transfer,  and  by  such  act  has  assigned  all 
interest  he  may  have  had,  and  surrendered  all  indicia  of  ownership — 
as  to  third  parties,  holders  for  value,  he  is  estopped  from  asserting 
ownership — as  to  volunteers  the  gift  is  complete  and  irrevocable  if 
inter  vivos.^ 

The  general  rule,  as  stated  in  Cook  on  Corporations,  §  369,  is  that 
the  rights  and  equities  of  all  holders  of  stock  back  of  the  registry  and 
issue  of  the  certificates  in  existence  are  not  allowed  to  affect  the  stock- 
holdership  or  rights  of  purchasers  of  these  new  certificates.  "It  is 
true,"  he  further  says,  (at  §  443),  with  reference  to  certificates  which 
have  been  stolen  or  misappropriated  and  the  endorsement  forged,  that 
"the  person  who  obtains  registry  first,  after  the  illegal  act  has  been 
done,  is  not  protected"  by  the  rule  stated.  "This  exception,  I  take  it, 
is  founded  on  the  fact  that  the  person  who  so  obtains  registry  has  had 
possession  of  the  certificate  and  forged  endorsement,  and  has  thus  been 
put  on  inquiry  as  to  whether  it  is  genuine,  and  has  used  it  without 
such  inquiry,  and  still  holds  the  fruit  of  the  fraud  effected  by  the 
forgery."  e 

"In  case  of  refusal  by  the  oflBcers  of  a  company  to  transfer  on  the 


3 — Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24  (1860);  affirmed  sub 
nom.  Hunterdon  Co.  Bank  v.  Nassau  Bank,  17  N.  J.  Eq.  496  (Court  of  Er- 
rors &  Appeals,  1864). 

4 — Rogers  v.  New  Jersey  Insurance  Co.,  8  N.  J.  Eq.  167  (1849);  Broad- 
way Bank  v.  McElrath,  13  N.  J.  Eq.  24  (1860);  affirmed  in  Hunterdon 
County  Bank  v.  Nassau  Bank,  17  N.  J.  Eq.  496  (Court  of  Errors  &  Ap- 
peals, 1864);  Mount  Holly  Co.  v.  Ferree,  17  N.  J.  Eq.  117  (1864);  Frail  v. 
Tilt,  28  N.  J.  Eq.  479  (Court  of  Errors  &  Appeals,  1877);  Del.  &  Atl.  F^  R. 
v.  Irick,  23  N.  J.  L.  321  (1852);  State,  Bush,  v.  Warren  F.  Co.,  32  N.  J.  L. 
439   (1868). 

5— Matthews  v.  Hoagland,  48  N.  J.  Eq.  455   (1891). 

6— Scarlett  &  Scarlett  v.  Ward,  52  N.  J.  Eq.  197   (1893). 
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books  at  the  request  of  the  owner  of  stock,  the  proper  remedy  was  not 
wholly  clear  in  the  Eighteenth  Century.  In  the  case  of  King  v.  Doug- 
lass (2  Doug.  524)  an  application  was  made  for  a  mandamus  to  com- 
pel a  transfer.  Lord  Mansfield  refused  to  allow  this  extraordinary 
remedy,  and  suggested  a  special  action  of  assumpsit  and  probably  that 
action  would  have  been  held  proper.  Whether  specific  performance  of 
the  obligation  would  be  enforced  by  equity  was  not  suggested,  but  it  is 
not  unlikely  that  such  a  remedy  would  have  been  allowed."  ^ 

The  rule  that  a  special  action  of  assumpsit  is  the  remedy  on  the 
refusal  of  the  corporation  to  transfer  stock  at  the  request  of  the  owner, 
has  been  declared  by  the  Supreme  Court  of  this  state. » 

In  Galbraith  v.  Bldg.  Assn.,  43  N.  J.  L.,  389,  (1881),  it  was  held  that 
the  purchaser  of  shares  in  a  building  and  loan  association  was  not 
entitled  to  a  mandamus  to  compel  the  association  to  transfer  them  to 
him  on  the  corporate  books,  on  the  ground  that  he  had  an  adequate 
remedy  in  a  suit  for  damages.  The  Court  quoted  with  approval  the 
following  from  High  on  Extraordinary  Remedies,  §  313:  "In  conformity 
with  the  general  principle  that  mandamus  will  not  lie  where  other 
adequate  and  specific  remedy  may  be  had  at  law,  the  Courts  refuse  to 
lend  their  interference  by  this  extraordinary  writ,  for  the  purpose  of 
compelling  the  transfer  to  a  purchaser  of  shares  of  capital  stock  upon 
the  books  of  an  incorporated  company,  or  to  compel  a  company  to 
issue  certificates  of  stock."  The  court  said:  "The  rule  that  mandamus 
will  be  allowed  only  in  those  cases  where  there  is  no  other  specific  legal 
remedy,  has  been  applied  with  equal  stringency  in  this  state."  9 

And  in  another  case  it  was  held  that  a  mandamus  commanding  a  cor- 
poration to  transfer  certain  shares  of  its  stock  to  a  person  who  pur- 
chased them  at  a  sale  made  by  auditors  in  attachment,  will  not  be 
awarded,  if  the  stock  has  been  regularly  transferred  and  new  certi- 
ficates issued  to  a  person  presenting  a  prima  facie  title,  before  the 
attachment  issued,  although  it  be  shown  that  there  is  reason  to  doubt 
whether  the  transfer  was  not  made  to  defraud  creditors.  The  court 
said  that  under  such  circumstances  a  suit  at  law,  or  a  bill  in  equity,  is 
the  appropriate  remedy.io 

In  Young  v.  Vough,  23  N.  J.  Eq.  325  (1873),  affirmed  24  N.  J.  Eq.  535 
(Court  of  Errors  &  Appeals,  1873),  it  was  held,  that  a  by-law  of  a 
national  bank  declaring  that  the  debts  of  a  stockolder  shall  be  a  lien 
on  his  stock,  and  that  he  shall  not  transfer  it  until  such  debt  is  paid, 
was  a  reasonable  and  legal  by-law.  In  that  case,  however,  the  trans- 
feree of  the  stock  had  notice  of  such  by-law. 


7 — Professor  Williston  in  Select  Essays  in  Anglo-American  Legal  His- 
tory, Vol.  Ill,  p.  224. 

8 — Jackson's  Adm'rs  v.  Newark  Plankroad  Co.,  31  N.  J.  L.  277  (1865). 

9_See  also  State  v.  Holiday,  8  N.  J.  L.  20-5  (1825);  Morgan  v.  Monmouth 
Plank  Road,  26  N.  J.  D.  99   (1856). 

10 — State,  Bush,  v.  Warren  Foundry  &  Machine  Co.,  32  N.  J.  L.  439 
(1868). 
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41.  TRANS3nSSION     OF     SHARES     UPON     DEATH,     ETC.,     OF 
HOLDER;  TRUSTS  IN  SHARES  OF  STOCK. 

Where  a  testator  bequeaths  stocks  and  bonds  which  pass  into  the 
possession  of  the  executors  and  trustees  of  his  will,  the  executors  and 
trustees,  if  continuing  to  hold  the  same  in  the  exercise  of  good  faith, 
will  be  protected  from  any  loss  by  virtue  of  P.  L.  1899,  page  236,  pro- 
viding that,  when  bonds  and  stocks  come  into  the  hands  of  executors 
or  trustees  under  the  will  of  a  testator  holding  them,  they  shall  not 
be  accountable  for  any  loss  by  reason  of  continuing  to  hold  them,  pro- 
vided they  exercise  good  faith  and  reasonable  discretion. i 

The  legal  title  to  shares  of  stock  vests  in  the  executors  from  and 
after  the  probate  of  the  will;  and  although  they  hold  such  title  in 
autre  droit,  they  have  as  complete  a  jus  disponendi  as  if  the  shares 
were  their  own  proper  goods,  and  their  sale  and  assignment  of  them 
to  hona  fide  purchasers  vests  in  such  purchasers  an  absolute  title.2 

Where  certificates  of  stock  stood  in  the  name  of  a  testator,  the  trans- 
fer and  receipt  of  the  stock  is  conclusive  proof  that  pledgees  thereof 
knew  that  such  stock  belonged  to  the  estate,  and  it  is  their  duty  under 
the  circumstances,  to  ascertain  whether  the  executrix  had  the  right  to 
transfer  the  stock  as  proposed;  and,  if  such  duty  was  disregarded,  they 
cannot  claim  protection  on  the  ground  of  iona  fides  and  ignorance.s 

Mere  knowledge  on  the  part  of  a  purchaser  that  an  executor  or  ad- 
ministrator is  dealing  with  the  assets  in  a  fiduciary  capacity,  is  not 
enough  to  raise  suspicion,  or  to  put  the  party  on  inquiry,  for  the  reason 
that  it  is  their  primary  duty  to  dispose  of  the  assets,  and  settle  the 
estate.  A  sale  and  transfer  by  them  is  ordinarily  in  the  line  of  their 
duty.  The  common  duty  of  a  trustee,  however,  is  not  administration 
or  sale,  but  custody  and  management  for  his  cestui  que  trustA 

Accordingly  one  who  lends  money  on  the  pledge  of  stock  held  in 
trust,  will  be  held  to  have  had  notice  that  the  trustee  was  abusing  his 
trust  and  applying  the  money  lent  to  his  own  purposes,  when  the  cer- 
tificates of  the  stock  pledged  show  on  their  face  that  the  stock  is  held 
in  trust  (though  the  name  of  the  cestui  que  trust  does  not  appear),  and 
when  the  loan  was  apparently  for  the  private  purposes  of  the  borrower, 
and  that  fact  would  have  been  revealed  by  inquiry.  When  the  certi- 
ficate of  stock  on  its  face  reveals  a  trust,  the  duty  of  inquiry  is  de- 
volved on  one  who  lends  money  on  the  pledge  thereof.s 

"The  effect  of  the  word  'trustee'  alone  is  the  same.  It  means  trustee 
for  someone  whose  name  is  not  disclosed;    and  there  is  no  greater 


1 — Brown  v.  Brown,  72  N.  J.  Eq.  667  (1907);  see  also  Coddington  v. 
Stone,  36  N.  J.  Eq.  361  (1883);  Parker  v.  Glover,  42  N.  J.  Eq.  559  (1887). 

2 — Keen  v.  James,  39  N.  J.  Eq.  527  (Court  of  Errors  &  Appeals,  1885). 

3 — Prall  v.  Hamil,  28  N.  J.  Eq.  66    (1877). 

4 — Prall  V.  Tilt,  28  N.  J.  Eq.  479  (Court  of  Errors  &  Appeals,  1877);  Gas- 
ton V.  American  Exchange  National  Bank,  29  N.  J.  Eq.  98  (1878). 

5 — Gaston  v.  American  Exchange  Xational  Bank,  29  N.  J.  Eq.  98  (1878). 
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reason  for  assuming  that  a  trustee  is  authorized  to  pledge  for  his  own 
debts  the  property  of  an  unnamed  cestui  que  trust,  than  the  property 
of  one  whose  name  is  known."  e 

Where  an  executrix,  who  was  life  tenant  of  certain  stock  of  the 
estate,  assigned  it  as  collateral  security  for  the  debt  of  some  of  the 
remaindermen  it  was  held  to  be  abuse  of  the  trustJ 

A  parol  declaration  of  trust  of  shares  of  stock  is  valid.s 

The  statute  of  frauds  requiring  declarations  of  trust  to  be  in  writing 
does  not  extend  to  trusts  of  personalty.o 

To  make  a  legacy  of  stocks  or  securities  specific,  there  must  be  some- 
thing upon  the  face  of  the  will  to  individualize  and  to  distinguish  them 
from  all  others  of  the  same  kind.  Thus  the  legacy  may  be  rendered 
specific  by  the  use  of  the  term  "my"  stock,  or  the  stock,  or  part  of  the 
stock  now  "in  my  possession,''  or  "standing  in  my  name,''  or  "owned 
ty  me,"  or  by  directing  it  to  be  sold  and  converted  into  money,  or  by 
any  other  form  of  expression  which  clearly  indicates  the  purpose  of 
the  testator  to  give  the  specific  thing,  and  not  to  designate  the  quantity 
or  species  of  the  thing  bequeathed.io 

A  foreign  executor  or  administrator  may  transfer  stock  standing  in 
the  name  of  his  testator  or  intestate.n 

The  Transfer  Tax  Act  (P.  L.  1909,  c.  228,  §  12)  provides  that: 

If  a  foreign  executor,  administrator  or  trustee  shall  assign  or  trans- 
fer any  stock  or  obligations  in  this  State  standing  in  the  name  of  a 
decedent  or  standing  in  the  joint  names  of  such  decedent  and  one  or 
more  persons,  or  in  trust  for  a  decedent,  liable  to  any  such  tax,  the  tax 
shall  be  paid  to  the  State  Treasurer  on  the  transfer  thereof.  No  cor- 
poration of  this  state  shall  transfer  any  such  stock  unless  notice  of  the 
time  of  such  intended  transfer  be  served  upon  the  Comptroller  of  the 
Treasury  of  this  state  at  least  ten  days  prior  to  such  transfer,  nor  until 
said  Comptroller  shall  consent  thereto  in  writing;  any  corporation 
making  such  a  transfer  without  the  first  obtaining  the  consent  of  the 
Comptroller  of  the  Treasury  as  aforesaid  shall  be  liable  for  the  amount 
of  any  tax  which  may  thereafter  be  assessed  on  account  of  the  transfer 
of  such  stock,  together  with  the  interest  thereon,  and  in  addition  thereto 
a  penalty  of  one  thousand  dollars,  which  liability  for  such  tax  and  in- 
terest and  said  penalty  herein  prescribed  may  be  enforced  in  an  action 
of  debt  in  the  name  of  the  state  of  New  Jersey. 

On  the  transfer  of  property  in  this  state  of  a  non-resident  decedent, 
if  all  or  any  part  of  the  estate  of  such  decedent,  wherever  situated,  shall 
pass  to  persons  or  corporations  who  would  have  been  taxable  under  this 

6— Gaston  v.  American  Exchange  National  Bank.  29  N.  J.  Eq.  98  (1878). 

7_Prall  V.  Hamil,  28  N.  J.  Eq.  66   (1877). 

8 Pitney  v.  Bolton,  45  N.  J.  Eq.  639   (1889), 

9— Kimball  v.  Morton,  5  N.  J.  Eq.  26  (1845). 

lO-Norris  v.  Ex'rs  of  Thomson.  16  N.  J.  Eq.  218  (1863);  Norns  v.  Ex  rs 
of  Thomson,  15  N.  J.  Eq.  493  (Court  of  Errors  &  Appeals  1863  .  Isorris 
V.  Ex'rs    of  Thomson.  16  N.  J.  Eq.  542  (Court  of  Errors  &  Appeals.  1863). 

11— In  re  Election  of  Cape  May,  etc.,  Co.,  51  N.  J.  L.  78  (1888). 
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act,  if  such  decedent  had  been  a  resident  of  this  state  such  property 
located  within  this  state  shall  be  subject  to  a  tax,  which  said  tax  shall 
bear  the  same  ratio  to  the  entire  tax  which  the  said  estate  of  such 
decedent  would  have  been  subject  to  under  this  act  if  such  non-resident 
decedent  had  been  a  resident  of  this  state,  as  such  property  located  in 
this  state,  bears  to  the  entire  estate  of  such  non-resident  decedent, 
wherever  situated;  provided,  that  nothing  in  this  clause  contained  shall 
apply  to  any  specific  bequest  or  devise  of  property  in  this  state. 

42.  SAIiES  OF  SHARES  OF  STOCK. 

The  rule  of  caveat  emptor  applies  as  well  to  the  sale  of  stocks  as  of 
chattels.  The  vendor  can  only  be  made  liable  for  misrepresentation  or 
fraud.  1 

A  parol  agreement  to  sell  and  assign  shares  of  stock  is  a  contract  for 
the  sale  of  goods,  wares  and  merchandise  within  the  sixth  section  of 
the  statute  of  frauds. 2 

Courts  of  equity  will  not,  in  general,  decree  performance  of  a  contract 
for  the  sale  of  stock  or  goods,  inasmuch  as  with  the  same  money,  either 
not  paid,  as  in  agreements  to  deliver  goods  on  receiving  the  price  agreed 
on,  where  the  party  agreeing  to  deliver  fails  to  do  so  on  tender  of  the 
money,  or  recovered  in  damages  where  the  money  has  been  paid,  the 
same  quantity  of  stock  or  goods  may  ordinarily  be  purchased.  But 
there  are  exceptions  to  the  rule,  and  the  Supreme  Court  of  the  United 
States  seem  inclined  to  give  relief  in  equity  by  a  specific  performance 
on  contracts  respecting  personalty,  to  a  greater  extent  than  that  to 
which  the  court  of  Chancery  in  England  has  yet  gone.s 

A  promise  to  transfer  stock  made  for  a  bygone  consideration,  and 
not  for  a  present  or  future  consideration,  will  not  be  enforced  in  equity, 
inasmuch  as  equity  only  compels  the  performance  of  contracts  based  on 
valuable  consideration,  and  the  rule  is  that  a  bygone  consideration  can- 
not be  made  a  good  consideration  for  a  promise.* 

In  a  leading  case  on  this  subject  Depue,  J.,  said: 

"There  is  a  distinction  between  relief,  either  affirmative  or  defensive, 
in  courts  of  equity,  on  the  ground  of  fraud,  and  the  remedy  for  fraud 
in  a  court  of  law.  Courts  of  equity  grant  affirmative  relief  by  way  of 
reformation  or  cancellation  of  instruments,  and  even  defensive  relief 
in  proceedings  to  enforce  an  obligation  or  liability,  on  the  ground  of 
constructive  fraud,  such  as  would  afford  no  relief  in  law,  especially  by 
action  for  deceit.  Reese  River  Silver  Mining  Co  v.  Smith,  L.  R.,  4  H. 
of  L.  Cas.  64,  in  which  Lord  Cairns  held  that  "if  persons  make  asser- 
tions of  facts  of  which  they  are  ignorant,  whether  such  assertions  are 


1 — Renton  v.  Maryott,  21  N.  J.  Eq.  123   (1870). 

2 — Greenwood  v.  Law,  5.5  N.  J.  L.  168  (Court  of  Errors  &  Appeals,  1892). 

3 — Kimball  v.  Morton,  5  N.  J.  Eq.  26  (1845);  citing  5  Wheat.  151,  1  Pet. 
305.  Where  the  stock  is  not  procurable  in  the  market  and  its  pecuniary 
value  is  not  readily  ascertainable  specific  performance  will,  as  a  rule,  be 
decreed.     Safford  v.  Barber,  74  N.  J.  Eq.  353   (1908). 

4 — Andrews  v.  Guayaquil  &  Quito  Railroad  Co.,  73  N.  J.  Eq.  150   (1907), 
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true  or  untrue,  they  become,  in  a  civil  point  of  view,  as  responsible  as 
if  they  had  asserted  that  which  they  knew  to  be  untrue,"  is  an  instance 
of  equitable  relief  by  way  of  rescission.  The  bill  was  filed  by  a  sub- 
scriber for  stock  to  be  relieved  from  a  subscription  induced  by  false  rep- 
resentations as  to  the  property  of  the  corporation.  In  that  case,  as 
appears  in  the  report  of  L.  R.,  2  Ch.  App.  604,  the  directors  issued  the 
prospectus  containing  the  false  statement  on  the  faith  of  representa- 
tions of  the  vendor  of  the  property  and  without  any  knowledge  of  their 
untruth,  and  a  subscriber  for  stock,  who,  was  misled  by  the  represen- 
tations, was  relieved  in  equity  from  his  subscription.  The  doctrine  of 
equitable  estoppel,  or  estoppel  in  pais,  which  has  been  adopted  by  courts 
•of  law  from  the  courts  of  equity,  also  presents  considerations  which  do 
not  apply  to  an  action  for  deceit.  The  theory  on  which  that  doctrine  is 
founded  is  that  a  party  should  not  be  allowed  to  retract  an  admission 
or  affirmation  which  was  intended  to  influence  the  conduct  of  another, 
if  the  retraction  would  materially  injure  the  latter.  The  cases  which 
hold  that  an  agent  who,  without  competent  authority,  induces  another 
to  contract  with  him  as  the  agent  of  a  third  party,  is  liable  in  damages 
without  regard  to  his  moral  innocence  in  the  slipposition  that  he  had 
the  authority  he  assumed  to  have,  also  rest  on  a  special  ground — on 
the  ground  of  an  implied  warranty  of  authority.  The  observation  of 
Lord  Hatherly  that  "if  a  man  misrepresents  a  fact,  to  that  fact  he  is 
bound  if  any  other  person,  misled  by  such  misrepresentation,  acts  upon 
it  and  thereby  suffers  damage,"  was  made  with  respect  to  cases  of  this 
kind.  Beattie  v.  Lord  Ebury,  L.  R.,  7  H.  of  L.  Cas.  102,  130.  The  action 
of  deceit,  to  recover  damages  for  a  false  and  fraudulent  representation, 
differs  in  principle  from  the  cases  that  have  been  referred  to.  In  such 
an  action  a  false  representation,  without  a  fraudulent  design,  is  insuffi- 
cient. There  must  be  moral  fraud  in  the  misrepresentation  to  support 
the  action."  s 

In  actions  of  deceit,  based  upon  fraudulent  representations  in  the 
sale  of  stock,  the  true  rule  of  damages  is  that  the  wrong-doer  must 
answer  for  those  results  injurious  to  the  other  party,  which  should  be 
presumed  to  have  been  within  his  contemplation  at  the  time  of  the 
commission  of  the  fraud.e 

"We  think  it  clear  in  the  present  case,"  ^  said  the  Court  of  Errors  and 
Appeals,  "that  the  defendant  must  have  excepted  when  he  made  his 


5_Cowley  v.  Smyth,  46  N.  J.  L.  380  (1884).  As  to  the  right  of  a  pur- 
•chaser  upon  rescinding  a  contract  of  sale  into  which  he  has  been  lead  by 
a  fraudulent  misrepresentation  of  another  than  the  vendor  to  recover 
from  the  innocent  vendor  the  purchase  price  received  by  him,  see  Ken- 
nedy V.  McKay,  43  N.  J.  L.  288  (1881);  Titus  &  Scudder  v.  C.  &  F.  R.  R. 
•Co.,  46  N  J  L.  393  (1884);  White  v.  New  York,  Susquehanna  and  West- 
ern Railroad  Co.,  68  N.  J.  L.  123  (1902);  Brounfield  v.  Denton,  72  N.  J.  L. 
235  (Court  of  Errors  &  Appeals,  1905). 

6— Smith  V.  Duffy,  57  N.  J.  L.  679  (Court  of  Errors  &  Appeals,  1895); 
■Crater  v.  Binninger,  33  N.  J.  K  513   (Court  of  Errors  &  Appeals,   1869). 

7— Smith  v.  Duffy,  57  N.  J.  L.  679  (Court  of  Errors  &  Appeals.  1895). 
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fraudulent  representation,  that  the  plaintiff  would  probably  retain  the- 
stock  so  long  as  he  believed  the  representation  to  be  true.  The  plaintiff 
did  so  retain  it  until  the  company  failed,  and  during  all  that  time  the 
deceit  practiced  upon  him  was  effective  in  controlling  his  conduct.  The 
loss,  therefore,  actually  resulting  from  the  fraud,  and  which  must  be 
presumed  to  have  been  within  the  contemplation  of  the  defendant,  was 
the  difference  between  the  plaintiff's  investment  and  the  value  of  the 
stock  after  the  fraud  ceased  to  be  operative, — that  is,  after  the  failure 
of  the  company.  In  the  ascertainment  of  this  difference,  the  market 
price  of  the  stock  at  the  time  of  the  sale,  or  during  the  year  succeeding, 
or  at  any  time  before  the  failure,  was  of  no  importance."  The  facts 
were  as  follows:  In  May,  1891,  the  plaintiff  bought  at  par  from  the  de- 
fendant, ten  shares  of  the  capital  stock  of  a  Pennsylvania  corporation, 
which  had  been  organized  by  the  defendant  and  others.  The  purchase 
was  induced  by  a  statement  made  by  the  defendant  to  the  plaintiff  that 
the  company  owned  mines  in  Pennsylvania,  for  which,  it  had  paid  $400,- 
000  in  cash.  This  statement  was  false  and  fraudulent.  The  plaintiff  pur- 
chased the  stock  as  an  investment  and,  confiding  in  the  truth  of  the 
statement,  retained  the  stock  until  the  company  failed,  early  in  the 
year  1893. 

In  an  action  for  deceit,  a  false  representation  without  a  fraudulent 
design  is  insuflBcient;  there  must  be  moral  fraud  in  the  misrepresentation 
to  support  the  action.  Where  the  proof  is  that  the  representation  wa& 
false  to  the  defendant's  knowledge,  the  scienter  as  well  as  the  falsehood 
being  proved,  the  proof  of  a  fraudulent  intent  is  regarded  as  conclusive. 
Evidence  that  the  defendant  intended  no  fraud  will  not  be  received,  and 
the  jury  will  be  instructed  to  find  for  the  plaintiff,  though  they  should 
be  of  opinion  that  the  defendant  was  not  instigated  by  a  corrupt  motive 
of  gain  for  himself,  or  by  a  malicious  motive  of  injury  to  the  plaintiff. 
Where  the  representation  was  untrue,  but  was  not  false  to  the  defend- 
ant's knowledge,  and  he  has  added  to  his  representation  an  aflBrmation 
that  he  made  the  representation  as  of  his  own  knowledge,  the  force  and 
effect  of  the  evidence  will  depend,  in  a  great  measure,  on  the  nature  of 
the  subject  matter  concerning  which  the  representation  was  made.  If 
such  a  representation  be  with  respect  to  a  specific  fact  or  facts  suscep- 
tible of  exact  knowledge,  and  the  subject  matter  be  such  that  the  aflBrma- 
tion  of  knowledge  is  to  be  taken  in  its  strict  sense,  and  not  merely  as 
a  strong  expression  of  belief,  the  falsehood  of  the  representation  is  in 
the  defendant's  affirmation  that  he  had  sufficient  knowledge  to  vouch  for 
the  truth  of  his  assertions,  and  that  being  untrue,  the  falsehood  would 
be  wilful,  and  therefore  fraudulent.  But  where  the  representation  is 
concerning  a  condition  of  affairs  not  susceptible  of  exact  knowledge, 
such  as  representations  with  respect  to  the  credit  and  solvency  of  a 
third  person,  or  the  condition  and  solvency  of  a  financial  institution,  the 
assertion  of  knowledge  is  to  be  taken  as  meaning  no  other  than  a  strong 
belief  founded  upon  what  appeared  to  the  defendant  to  be  reasonable 
and  certain  grounds.    In  such  a  case  the  question  is  wholly  one  of  good 
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faith-  the  defendant  may  avail  himself  of  any  evidence  which  may  tend 
to  show  good  faith  and  probable  grounds  for  his  belief;  and  the  question 
for  the  jury  will  be  whether  his  conduct  was  bona  fide  and  he  honestly 
believed  that  his  representation  was  true.s 

In  an  action  for  the  recovery  of  money  paid  for  certain  shares  of  stock 
purchased  by  plaintiff  of  defendant,  the  contract  having  been  rescinded 
by  plaintiff  for  alleged  fraud  on  the  part  of  the  defendant,  the  question 
whether  the  shares  of  stock  in  question  were  sold  by  defendant  to  plain- 
tiff whether  the  contract  of  purchase  had  been  affirmed  by  the  plaintiff 
and  whether  plaintiff  had  rescinded  with  due  promptness  after  discovery 
of  the  fraud,  are  questions  for  the  jury.a 

If  a  vendor  of  stock  conceals  from  the  vendee  some  fact  which  is 
material  to  the  interest  of  the  vendee,  which  is  within  the  knowledge 
of  the  vendor,  and  which  it  is  his  duty  to  disclose,  the  concealment  is 
fraudulent,  and  vitiates  the  sale.     A  duty  to  disclose  exists  when  it 
expressly  appears,  by  the  language  of  the  parties,  or  is  necessarily  im- 
plied from  the  circumstances  of  the  case,  that  one  party  is  actually 
reposing  trust  and  confidence  in  the  other,  and  the  latter  knows  it.    And 
when  a  vendor,  before  and  without  reference  to  any  sale,  has  published 
false  statements  touching  the  value  of  stock,  and  in  the  negotiations  for 
sale  he  is  apprised  that  the  vendee  has  heard  those  statements  and  is 
relying  on  their  truth  in  making  his  purchase,  and  has  no  available 
means  of  ascertaining  their  falsity,  silence  on  the  part  of  the  vendor 
is  a  fraudulent  concealment  vitiating  the  sale.    Thus,  it  was  held  that 
when  a  sale  of  bank  stock,  belonging  to  an  estate,  was  effected  by  one 
of  three  executors  through  a  fraudulent  concealment,  the  vendee  could 
rescind  the  sale,  and  was  entitled  to  a  decree  against  all  the  executors 
for  reimbursement  out  of  the  estate,  not  only  of  the  purchase  price,  but 
also  of  any  assessments  upon  the  stock  which  he  had  been  legally  com- 
pelled to  pay  as  shareholder.io  ,        xx,^  K.nv^r 
Contracts  for  speculations  in  stocks  upon  margins,  when  the  broker 
and  the  customer  do  not  contemplate  or  intend  that  the  stock  Purchased 
or  sold  shall  become  or  be  treated  as  the  stock  of  the  customer,  but  the 
real  transaction  is  a  mere  dealing  in  the  differences  between  prices,  that 
is  in  the  payment  of  future  profits  or  losses,  as  the  event  may  be.  are 
contracts  of  wager,  dependent  on  a  chance  or  casualty.    Such  contracts 
if  made  in  this  state,  are  unlawful,  and  securities  given  therefor  are 
void  by  force  of  the  provisions  of  the  "Act  to  Prevent  Gaming    (General 

"Tarra'ngeTent^between  customer  and  brokers  for  bona  fide  con- 
tracts for  purchase  and  sale  of  stock  by  the  brokers  with  third  persons. 

8— Cowley  v    Smyth.  46  N.  J.  L.  380   (1884). 

9_Shreve  v.  Crosby.   72   N.   J.   L.    491    (Court   of  Errors   and  Appeals. 

'^?0-Keen  v.  James.  39  N.  J.  Eq.  527   (Court  of  Errors  &  APPeals    1885) 
11-Flagg  V.   Baldwin.   38  N.   J.   Eq.   219    (Court  of   Errors  &  Appeals. 
1884);  Van  Pelt  v.  Schauble,  68  N.  J.  L.  638  (1903). 
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does  not  become  a  wagering  contract  unless  there  is  a  further  agree- 
ment or  understanding  between  the  brokers  and  customer  that  the  bona 
fide  deliveries  contemplated  between  the  broker  and  the  third  persons 
are  not  to  be  carried  into  effect  between  the  brokers  and  their  customer, 
and  that,  as  between  them,  there  is  to  be  no  other  liability  on  either 
side  than  settlement  of  differences. 12 

A  contract  of  this  kind,  v/hen  proved  to  exist,  is  a  gaming  contract, 
and  securities  given  to  the  broker  to  secure  the  payment  by  the  customer 
of  the  differences  arising  from  the  purchases  and  sales  with  third  per- 
sons by  the  broker,  cannot  be  enforced. 13 

The  burden  of  proof  that  there  was  such  further  understanding  or 
contract  between  the  customer  and  broker,  to  control  or  render  invalid 
the  reciprocal  obligations  arising  between  them  on  the  making  by  the 
broker  of  the  actual  contracts  with  third  persons,  on  behalf  of  the  cus- 
tomer, is  upon  the  person  asserting  the  illegality. 1* 

In  determining  whether  the  transactions  in  stocks  are  lawful  or 
merely  gaming  transactions,  the  fact  that  the  transactions  between  the 
broker  and  those  of  whom  he  bought  or  to  whom  he  sold  are  real,  is 
not  decisive,  but  the  question  is  whether  as  between  broker  and  cus- 
tomer, the  dealings  are  really  dealings  in  differences.is 

A  bill  cannot  be  maintained  under  section  5  of  the  "Act  to  Prevent 
Gaming"  which  seeks  a  decree  requiring  defendants  to  transfer  to  com- 
plainant certain  shares  of  stock  which  he  had  transferred  and  delivered 
to  them  in  a  transaction  claimed  to  be  unlawful  under  the  Act,  where 
the  bill  was  not  filed  until  after  the  lapse  of  six  months  from  the  time 
of  the  delivery  of  the  shares  to  the  defendants.  Nor  will  such  a  bill 
lie  under  section  2  of  the  Act  where  it  discloses  that  complainant  has  a 
complete  remedy  at  law  and  shows  no  ground  for  equitable  relief.io 

The  distinction  between  sales  of  stock  by  executors  and  administra- 
tors, and  such  sales  by  trustees,  is  that  a  sale  and  transfer  by  the  former 
is  ordinarily  in  the  line  of  their  duty.  On  the  other  hand,  the  common 
duty  of  a  trustee  is  not  administration  or  sale,  but  custody  and  manage- 
ment for  his  cestui  que  trust  and  the  purchaser  is  chargeable  with  notice 
of  the  trustee's  authority  to  sell.17 

43.   GIFTS  OF  SHARES  OF  STOCK. 

A  voluntary  transfer  of  stock,  by  its  owner,  perfected  by  delivery  and 
acceptance,  becomes   an  executed   contract  and  is   irrevocable  by  the 


12 — Thompson  v.  Williamson,  67  N.  J.  Eq.  212   (1904). 

13 — Flags  v.  Baldwin,  38  N.  J.  Eq.  219  (Court  of  Errors  &  Appeals. 
1884). 

14_Thomas  v.  Williamson.  67  N.  .T.  Eq.  212  (1904);  Pratt  v.  Boody,  56 
N.  J.  Eq.  429  (Court  of  Errors  &  Appeals,  1898);  Clews  v.  Jamieson,  182 
U.  S.  461   (1900). 

15 — Sharp  v.  Stalker,  63  N.  J.  Eq.  596   (1902). 

16 — Myers  v.  Fridenberg-,  70  N.  J.  Eq.  3   ('1905). 

17 — Gaston  v.  American  Exchange  National  Bank,  29  N.  J.  Eq.  98  (1878); 
Prall  v.  Tilt,  28  N.  J.  Eq.  479  (Court  of  Errors  &  Appeals,  1877). 
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owner,  for  it  was  founded  upon  the  mutual  consent  of  the  parties  in 
reference  to  a  right  or  interest  passing  between  them.  Thus,  it  was 
held  that  while  a  married  woman  may  not  bind  herself  by  promise  to 
pay  the  debts  of  another,  she  is  invested  with  power  to  dispose  of  her 
property  and  may  transfer  it  to  secure  the  payment  of  the  debt  of  an- 
other, and  when  she  has  actually  made  such  transfer,  she  cannot  after- 
wards, at  will,  avoid  it.i 

The  delivery  of  a  certificate  of  stock  without  actual  transfer  or  a 
written  assignment  or  power  to  transfer,  although  accompanied  with 
words  of  gift,  does  not  constitute  a  valid  gift  inter  vivos.2 

Where  stock  stood  in  a  testator's  name  on  the  books  of  the  corpora- 
tion, the  fact  that  the  certificate  is  found  in  the  executor's  possession, 
and  that  the  testator  gave  him  a  power  of  attorney  to  receive  and  assign 
any  scrip  or  dividend  due  him  from  the  company,  are  not  conclusive 
evidence  of  a  gift  of  the  stock  to  the  executor.s 

44.  MORTGAGES  AND  PLEDGES  OF  SHARES  OF  STOCK. 

Where  certificates  of  stock,  accompanied  by  a  power  of  attorney  irre- 
vocable, for  the  transfer  thereof,  are  delivered  as  collateral  security  for 
notes,  the  transfer  is  effectual  as  against  an  attaching  creditor  of  the 
registered  holder  of  such  stock.    The  court  said: 

"It  is  obvious,  moreover,  that  so  far  as  regards  the  legal  ownership 
of  the  stock,  if  the  transfer  upon  the  books  of  the  company  alone  can 
constitute  legal  ownership,  that  the  contract  of  sale  is  as  fully  executed 
by  delivering  the  certificate,  with  the  power  of  immediate  transfer  on 
the  books  of  the  company,  as  by  a  formal  assignment  accompanying  the 
certificate.  The  holder  of  a  certificate  of  shares  of  stock  accompanied 
by  an  irrevocable  power  of  attorney  to  transfer  them,  is  the  apparent 
owner,  and  when  he  is  the  holder  for  value  without  notice,  his  title 
cannot  be  impeached."  i 

In  Donnell  v.  Wyckoff,  49  N.  J.  L.  48  (1886),  it  was  held  that  where 
stock  pledged  stood  on  the  books  of  the  company  in  the  name  of  the 
defendant  and  was  pledged  to  the  plaintiffs  by  the  delivery  of  the  cer- 
tificate of  stock,  with  an  endorsement  of  transfer  in  blank,  signed  by  the 
defendant,  the  pledge  included  the  dividends  that  might  be  made  upon 
the  stock  as  well  as  the  shares  of  stock.  "The  transfer  of  the  stock  on 
the  company's  books  out  of  the  defendant's  name  was  contemplated  by 
the  endorsement  of  transfer  on  the  back  of  the  certificate.  An  actual 
transfer  of  the  stock  on  the  company's  books  was  necessary  to  enable 
the  plaintiffs  to  collect  and  receive  dividends,  if  not  to  protect  the  stock 
from  the  defendant's  other  creditors.     The  proof  is  that  the  transfer 


l-Walker  v.  Dixon  Crucible  Co.,  47  N.  J.  Eq.  342   (1890). 

2— Matthews  v.  Hoagland,  48  N.  J.  Kq.   455    (1891). 

3_Smith  V    Burnet,  34  N.  J.  Eq.  219   (1881).  ^         ^        v, 

l_l™oIdJay  Bank  v.  McElrath.  13  N.  J.  Eq.  24  (i860)  =  affirmed  sub 
nom.  Hunterdon  County  Bank  v.  Nassau  Bank,  17  N.  J.  Eq.  496  (Court  of 
Errors  &  Appeals,  1864). 
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was  made  to  enable  the  plaintiffs  to  receive  dividends,  and  upon  the 
transfer  on  the  books  dividends  to  the  amount  of  $1,250.  were  received 
which  are  credited  on  the  note.  The  transfer  on  the  company's  books 
effected  no  change  of  title.  The  title  passed  as  between  the  parties  by 
the  delivery  of  the  certificate  with  the  endorsement  of  transfer.  The 
surrender  of  the  original  certificate  and  the  acceptance  of  a  new  certi- 
ficate in  the  plaintiffs  name,  were  not  in  violation  of  the  bailment. 
They  were  acts  necessary  to  effectuate  the  purposes  of  the  bailment." 
It  was  held,  therefore,  that  when  the  company,  by  legislative  authority, 
afterwards  reduced  its  capital  and  proportionately  reduced  the  nominal 
value  of  the  shares  of  its  capital  stock,  the  surrender  by  the  pledgee  of 
the  original  certificate  of  stock  and  the  acceptance  of  a  new  certifi- 
cate for  the  same  number  of  shares  was  not  a  wrongful  conversion. 

When  stocks  and  bonds  pledged  as  collateral  for  the  payment  of  a  debt 
are  sold  by  the  pledgee,  without  authority,  before  the  maturity  of  the 
debt,  the  pledgor  may,  at  his  election,  either  (1)  ratify  the  sale  and 
claim  the  proceeds,  or  (2)  treat  the  unauthorized  sale  as  a  conversion, 
and  recover  the  advance  in  the  market  price  from  the  time  of  the  sale 
up  to  a  reasonable  time  within  which  to  replace  the  securities,  or 
(3)  hold  the  pledgee  for  the  breach  of  his  duty  to  keep  the  property 
pledged  until  the  maturity  of  the  debt,  and  claim  as  damages  the  market 
value  of  the  securities  at  that  time.2 

The  market  value  of  stock  is  the  actual  price  at  which  it  is  commonly 
sold.  That  price  may  be  fixed  by  sales  of  the  stock  in  market  at  or 
about  a  given  time.  If  no  sales  can  be  shown  on  the  precise  day,  re- 
course may  be  had  to  sales  before  and  after  the  day,  and  for  that  inquiry 
a  reasonable  range  in  point  of  time  is  allowable.  Under  a  reference  to 
ascertain  the  market  price  of  a  certain  stock  on  a  given  day,  the  intrinsic 
value  of  the  stock  should  not  enter  into  the  estimate,  unless  there  has 
been  no  market  price  within  a  reasonable  period,  either  before  or  after 
that  day.3 

45.  ATTACH>rENT  OP  SHARES  OF  STOCK. 

Shares  of  stock,  may  be  sold  by  auditors,  in  attachment  proceedings.! 

It  was  held  in  Curtis  v.  Steever,  36  N.  J.  L.  304,  that,  whether  a  share 
of  corporate  stock  be  treated  as  a  chose  in  action  or  as  some  other  kind 
of  a  "right,"  it  is  capable  of  being  attached  under  the  statute.  The  fact 
that  the  certificate  of  stock  is  outside  of  the  state  cannot  disturb  this 
conclusion.  The  certificate  is  only  evidence  of  title  to  the  right;  the 
substance  of  the  right  is  at  the  domicile  of  the  corporation.  Even  if 
the  situs  rei  were  deemed  to  be  attendant  upon  the  person  of  the  owner 
outside  of  the  state,  that  would  not  necessarily  defeat  the  levy  of  an 
attachment.     In  Mutual  Fire  Insurance  Co.  v.  Chambers,  53  N.  J.  Eq. 


2 — Dimock  v.  United  States  National  Bank,  55  N.  J.  L.  296  (Court  of  Er- 
rors &  Appeals,  1893). 

3— Douglas  v.  Merceles,  25  N,  J.  Eq.  144   (1874). 
1— Castle  v.  Carr.  16  N.  J.  L..  394   (1838). 
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468,  Vice-Chancellor  Pitney,  after  an  elaborate  examination  of  the  cases, 
reached  the  conclusion  that  in  cases  of  foreign  attachment  jurisdiction 
over  choses  in  action  depended  not  upon  the  presence  of  the  chose  within 
the  territorial  jurisdiction  of  the  court  but  upon  ability  to  serve  process 
of  garnishment  within  that  territory.  When  corporate  stock  is  so  far 
subject  to  the  control  of  the  corporation  that  its  formal  transfer  cannot 
be  perfected  without  the  action  of  the  corporation,  process  of  garnish- 
ment may  be  effectually  served  upon  the  corporation  at  its  domicile. 
Such  process  warns  the  corporation  not  to  perfect  any  transfer  without 
the  permission  of  the  court,  and  thus  subjects  that  matter  to  the  juris- 
diction of  the  court.  It  was  held,  therefore,  that  shares  of  the  capital 
stock  of  a  domestic  corporation  are  subject  to  attachment  under  the 
statute,  although  the  certificate  of  stock  be  in  the  possession  of  the 
debtor  outside  of  the  state.2 

Where  the  sheriff,  as  appeared  by  his  endorsement  upon  the  writ, 
went  to  the  office  of  the  company  and,  in  the  presence  of  a  witness, 
attached  the  rights  and  credits,  goods  and  effects  of  the  defendant, 
being  one  share  of  stock  of  said  company  in  his  name  on  the  books  of 
the  company,  it  was  held  that  this  was  a  substantial  compliance  with 
the  provisions  of  the  statutes,  and  that  the  provisions  of  the  statute  as 
to  the  mode  of  service  are  only  directory.s 

Where  the  return  to  the  writ  of  attachment  shows  that  shares  of 
stock,  standing  in  the  name  of  a  third  person,  and  in  the  name  of  the 
debtor's  wife,  have  been  taken,  the  attachment  will  not  be  set  aside  on 
motion,  as  to  these  shares,  where  it  is  alleged  there  was  a  fraudulent 
transfer  by  the  debtor  to  hinder,  delay  and  defraud  creditors.* 

46.  EXECUTION  UPON  SHARES  OF  STOCK. 

Shares  of  stock  are  by  statute  made  subject  to  the  levy  of  a  com- 
mon-law execution   (see  Part  II  of  this  book). 

Shares  in  corporations  were  not,  in  this  state,  the  subject  of  sale 
under  execution  before  the  passage  of  the  act  of  March  9th,  1842,  en- 
titled "An  Act  to  Abolish  Imprisonment  for  Debt." 

In  the  Revision  of  1846  these  sections  passed  into  the  Act  Respecting 
Executions,  as  the  seventh  and  eighth  sections  of  that  act. 

It  was  held  under  this  legislation  that  the  delivery  of  execution  to 
the  sheriff,  did  not  bind  this  kind  of  property;  that  a  levy  made  by 
the  sheriff  by  mere  inventory,  without  applying  to  the  company,  whose 
shares  the  defendant  held,  was  not  sufficient  to  defeat  the  rights  of  one 
purchasing  such  shares  of  the  defendant.  It  was  also  strongly  urged 
that  actual  notice  to  the  defendant,  if  within  the  sheriff's  jurisdiction, 
that  his  stock  was  levied  upon,  was  required  by  considerations  of 
public  policy  and  commercial  convenience,  and  this  where  the  office  of 
the  corporation  was  within  the  sheriff's  bailiwick.i 


2— Cord  V.  Newlln,  71  N.  J.  K  438   (1904). 

3— Cord  V.  Newlin,  71  N.  J.  L.   438    (1904). 

4— Curtis  v.  Steever.  36  N.  J.  L.  304   (1873). 

1 — Princeton  Bank  v.  Crozer,  22  N.  J.  L.  383   (1850). 
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The  law  prescribing  the  present  mode  of  levy  upon  such  property  is 
embodied  in  the  fourth,  fifth,  sixth  and  seventh  sections  of  "An  Act 
respecting  any  execution"  (General  Statutes,  p.  1415,  see  p.        below). 

The  earlier  provisions  referred  to  are  retained  substantially  as  first 
enacted,  and  in  addition  a  mode  is  prescribed  in  the  sixth  section  for 
effecting  a  levy  where  the  custodian  of  the  books,  being  the  clerks 
cashier  or  other  officer  of  the  company,  is  not  a  resident  in  the  state. 
In  such  case  the  notice  and  requirement  of  certificate  of  the  defend- 
ant's interest  may  be  mailed  to  such  officer  of  the  company  having  the 
books.  In  addition  to  notice  by  mail,  it  is  made  the  duty  of  such  sheriff, 
"on  the  day  of  mailing  such  notice,  to  affix  and  set  up,  upon  any  office 
or  place  of  business  of  such  company  within  his  county,  a  like  notice  in 
writing,  and  upon  the  same  day  to  serve  like  notice  in  writing  upon 
the  president  and  directors  of  said  company,  or  upon  such  of  them  as 
reside  within  his  county,  either  personally  or  by  leaving  the  same  at 
their  respective  places  of  abode;  and  the  sending,  setting  up  and  serv- 
ing of  such  notices,  in  the  manner  aforesaid,  shall  constitute  such  levy 
taken  a  valid  levy  of  such  writ  upon  all  shares  of  stock  in  such  com- 
pany held  by  the  defendant  in  execution."  "The  mode  thus  prescribed 
for  effecting  a  levy  on  stock  was  designed  to  and  can  scarcely  fail  of 
bringing  notice  to  a  defendant  of  the  fact  of  levy,  without  direct  com- 
munication with  him.  Notice  directly  to  the  defendant  is  not  required 
to  be  given  by  the  present  law.     Nor  was  it  by  the  act  of  1842."  2 

47.  DIVIDENDS. 

The  Corporation  act  provides  (§  30,  as  amended  by  P.  L.  1904,  p.  275) 
that  the  directors  shall  not  make  dividends  except  from  its  surplus,  or 
from  the  net  profits  arising  from  the  business  of  such  corporation. 

The  Corporation  act  (§  47,  as  amended  by  P.  L.  1901,  p.  246)  further 
provides  that  unless  otherwise  provided  in  the  original  or  amended 
certificate  of  incorporation,  or  in  a  by-law  adopted  by  a  vote  of  at  least 
a  majority  of  the  stockholders,  the  directors  of  every  corporation  cre- 
ated under  this  act  shall,  in  January  in  each  year,  after  reserving  over 
and  above  its  capital  stock  paid  in,  as  a  working  capital  for  said  cor- 
poration, such  sum,  if  any,  as  shall  have  been  fixed  by  the  stockholders, 
declare  a  dividend  among  its  stockholders  of  the  whole  of  its  accumu- 
lated profits  exceeding  the  amount  so  reserved,  and  pay  the  same  to 
such  stockholders  on  demand. 

In  Camden  Gas  Light  Co.  v.  State,  54  N.  J.  L.  135  (1891),  Magie,  J., 
said  that  the  word  "dividend"  as  applied  to  incorporated  companies, 
"means  that  amount  which  is  set  aside  and  designated  by  the  managers 
of  the  company,  to  be  divided  among  its  members.  *  *  *  It  is  only 
in  exceptional  cases  that  all  the  profits  which  have  accrued  to  an  in- 
corporated company  may  prudently  be  divided.    At  the  discretion  of 


2— Knapp,  J.,  In  Voorhis  v.  Terhune,  50  N.  J.  L.  147,  159  (Court  of  Errors 
&  Appeals,  1887). 
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the  managers,  sinking  funds  to  meet  debts  falling  due  in  the  future, 
and  funds  to  meet  possible  accidents  or  contingencies,  may  be  estab- 
lished and  portions  of  profits  may  be  applied  thereto.  So  moneys  from 
such  profits  may  well  be  expended  in  improving  the  plant  and  so  pro- 
viding for  the  extension  of  the  business  of  the  company  or  its  being 
done  in  better  and  more  profitable  modes.  How  much  should  be  thus 
used  must  be  determined  by  the  managers.  The  remainder,  if  any, 
may  be  divided." 

Under  section  30  of  the  Corporation  Act,  as  amended  in  1904,  a  divi- 
dend may  be  declared  where  the  company  has  profits  over  and  above 
the  actual  assets  with  which  it  began  business,  although  the  total  as- 
sets may  not  exceed  the  debts  and  the  nominal  share  capital.  This 
was  expressly  held  by  the  Court  of  Errors  and  Appeals  in  a  suit  brought 
by  a  stockholder  to  have  a  resolution  for  the  payment  of  a  dividend 
upon  the  preferred  stock  of  the  defendant  corporation  declared  unlaw- 
ful, null  and  void,  and  to  restrain  payment  thereof.  Mr.  Justice  Swayze 
said:  "The  question  seems  to  us  to  involve  only  the  construction  of 
that  act,  and  to  turn  upon  the  change  introduced  thereby.  The  cases 
cited  from  other  jurisdictions  are,  therefore,  of  little  assistance." 

"The  material  language  in  the  Act  of  1896  is  as  follows: 

"  'No  corporation  shall  make  dividends,  except  from  the  surplus  or 
net  profits  arising  from  its  business,  nor  divide,  withdraw  or  in  any 
way  pay  to  the  stockholders  or  any  of  them,  any  part  of  its  capital 
stock  or  reduce  its  capital  stock,  except  according  to  this  Act' " 

"In  the  Act  of  1904,  this  section  is  changed  so  as  to  read  as  follows: 

"  'The  directors  of  a  corporation  shall  not  make  dividends  except 
from  its  surplus  or  from  the  net  profits  arising  from  the  business  of 
such  corporation,  nor  shall  it  divide,  withdraw  or  in  any  way  pay  to  the 
stockholders  or  any  of  them,  any  part  of  the  capital  stock  of  such  cor- 
poration, or  reduce  its  capital  stock  except  as  authorized  by  law.' " 

"Under  the  Act  of  1896,  there  was  room  to  contend  that  the  words 
'net  profits'  were  intended  to  be  synominous  with  the  word  'surplus,' 
the  language  used  was  from  the  'surplus  or  net  profits.'  " 

"Under  the  Act  of  1904  this  contention  is  no  longer  possible;  the  lan- 
guage used  is  'from  its  surplus  or  from  the  net  profits.'  The  evident 
intent  of  the  change  is  to  point  out  two  funds  from  which  dividends 
may  be  made. 

"Although  the  change  in  language  indicates  that  the  Legislature 
made  a  distinction  between  'surplus'  and  'net  profits,'  it  does  not  nec- 
essarily follow  that  net  profits  means  the  difference  between  gross  earn- 
ings and  what  may  be  called  operating  expenses.  Such  profits  may  be 
called  'annual  profits,'  and  it  may  be  that  by  'net  profits'  the  Legisla- 
ture meant  the  'net  profits'  upon  the  whole  of  the  company's  business 
from  its  organization.  If  either  of  these  meanings  is  adopted,  the  dec- 
laration of  the  present  dividend  is  justified.  There  was  an  excess  of 
gross  earnings  over  the  operating  expenses  of  the  current  year,  and  the 
value  of  the  present  assets  exceeded  the  value  of  the  actual  assets  with 
which  the  company  began  business.  The  complainant  contends,  how- 
N.  J.  Corp.  Law — 6 
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ever,  that  the  term  'net  profits'  is  used  in  neither  of  these  senses,  but 
in  the  sense  of  an  excess  of  the  value  of  the  present  assets  over  the  par 
value  of  the  capital  stock  issued  and  outstanding;  and  the  claim  is  that 
since  that  stock  was  issued  for  property  at  a  gross  over-valuation,  there 
can  be  no  dividend  until  the  difference  between  the  actual  value  of  the 
property  and  the  value  at  which  it  was  taken  over,  is  made  up.  The 
argument  is  that  the  intent  of  section  30  is  to  prevent  the  capital  stock 
being  distributed  in  the  form  of  dividends,  and  the  words  'capital 
stock'  are  supposed  to  be  used  in  that  section  as  synonymous  with 
'share  capital.' 

"The  ambiguity  of  the  term  'capital  stock'  was  noticed  by  this  court 
in  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501.  It  may  mean  either  the  capi- 
tal subscribed  (the  share  capital)  or  the  capital  paid  in,  the  actual  as- 
sets with  which  the  company  does  business.  It  seems  to  be  used  in 
both  senses  in  this  very  section.  "When  the  Legislature  forbids  the 
dividing,  withdrawing  or  paying  to  the  stockholders  any  part  of  the 
capital  stock,  it  means  the  capital  actually  invested;  when  it  forbids 
the  reduction  of  capital  stock  it  means  share  capital  subscribed  or  the 
authorized  capital. 

"We  are  led  to  the  conclusion  that  the  words  'capital  stock'  in  the 
first  instance  means  capital  actually  invested,  by  the  fact  that  it  is  only 
actual  assets  that  can  be  divided,  withdrawn  or  paid  over.  These 
words  are  not  apt  words  to  apply  to  nominal  or  share  capital,  which 
may  be  reduced,  but  can  hardly  be  withdrawn,  divided  or  paid  over. 
This  capital  actually  invested  does  not  include  net  profits  arising  from 
the  business  of  the  company  for  the  reasons  that  the  language  of  the 
section  itself  make  a  distinction  between  the  declaration  of  dividends 
out  of  profits,  and  the  withdrawing  of  capital;  that  another  method  of 
securing  payment  of  the  par  value  of  the  stock  is  provided  in  other 
sections  of  the  Act;  that  the  policy  to  be  served  by  the  prohibition  of 
section  30  is  to  prevent  the  frittering  away  of  the  actual  assets  with 
which  the  company  is  to  do  business,  not  the  nominal  assets  which  it 
has  never  received  and  for  which  it  still  has  a  claim  against  the  sub- 
scribers for  unpaid  stock.  The  section  distinguishes  between  surplus 
and  net  profits;  but  if  the  complainant  is  correct  in  his  contention  that 
net  profits  mean  only  excess  above  the  share  capital,  we  see  no  distino- 
tion  in  fact,  but  only  In  bookkeeping  entries. 

"It  may  not  infrequently  happen  that  stock  is  issued  on  which  avow- 
edly only  a  partial  payment  is  made  of  the  amount  subscribed  which 
is,  therefore,  subject  to  further  calls.  We  cannot  think  that  in  such 
a  case  where  the  company  prospers  there  are  no  net  profits  available 
for  dividends  until  the  earnings  accumulate  to  an  amount  equal  to  the 
par  value  of  the  shares.  The  complainant's  brief  concedes  this,  and 
the  concession  seems  quite  fatal  to  his  argument. 

"The  language  of  section  47  supports  this  view.  It  requires  the  di- 
rectors, after  reserving  over  and  above  its  capital  stock  paid  in  such 
sum  as  shall  have  been  fixed  as  a  working  capital,  to  declare  a  dividend 
on  the  whole  accumulated  profits.    Here  the  profits  are  clearly  to  be 
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ascertained  by  reference  to  the  capital  stock  paid  in  and  not  to  the 
nominal  share  capital.  It  would  be  quite  inconsistent  to  require  by 
section  47  a  dividend  out  of  the  profits  to  be  ascertained  with  reference 
to  capital  stock  paid  in.  and  to  forbid  by  section  30  a  dividend  un- 
less there  were  net  profits  over  and  above  the  amount  of  the  nominal 
share  capital."  i 

It  is  not  necessary  for  the  statute  to  confer  upon  corporations  the 
power  to  regulate  the  matter  of  dividends  by  certificates  of  incorpora- 
tion or  by-laws.  Without  the  express  provisions  of  the  statute,  all  cor- 
porations created  under  it  would  have  full  power  to  so  act,  not  only  by 
their  certificates  and  their  by-laws,  but  by  ordinary  resolutions  of  their 
boards  of  directors. 

The  history  of  the  development  of  the  statutory  rule  in  regard  to  the 
declaration  of  corporate  dividends  indicates  that  after  various  legisla- 
tive experiments,  the  intention  of  this  last  enactment  of  1901  was  to 
permit  the  whole  matter  of  the  distribution  of  profits  to  be  regulated 
by  the  will  of  a  majority  of  the  stockholders,  expressed  in  the  certifi- 
cate of  incorporation  or  a  by-law. 

The  imposition  of  a  rigid  statutory  rule  controlling  the  distribution 
of  profits  by  corporations  seems  to  be  peculiar  to  the  legislation  of  New 

The  first  attempt  to  legislate  so  as  to  protect  stockholders  in  respect 
of  their  reasonable  expectations  of  dividends  seems  to  have  been  made 
as  recently  as  the  year  1866.  (P.  L.  1866,  p.  1034.)  This  first  statute 
applied  only  to  "manufacturing  corporations  within  this  state." 

The  act  of  1866  was  made  section  52  of  the  revised  Corporation  act 
of  1875.  with  the  relaxed  rule  that  the  annual  dividend  day  might  be 
fixed  not  only  by  the  charter  but  by  the  by-laws.     (Rev.  p.  186.  §  52.) 

In  1891  the  law  was  amended  by  attaching  to  it  a  proviso  to  the  effect 
that  "accumulated  profits."  which  consist  in  "real  property  or  mer- 
chandise necessarily  employed  in  the  business"  of  a  corporation,  should 
not  be  regarded  as  profits  for  the  purpose  of  the  declaration  or  pay- 
ment of  dividends,  except  so  far  as  a  majority  of  the  directors  or  stock- 
holders should  by  resolution  provide.     (P.  L.  1891.  p.  176.) 

The  revised  Corporation  Act  of  1896  changed  the  statute  under  con- 
sideration in  some  important  particulars.  The  law  was  made  applica- 
ble to  every  corporation  created  under  the  act.  The  new  statute  com- 
mitted the  power  of  fixing  a  sum  to  be  reserved  from  profits  as  a 
working  capital  to  the  stockholders,  but  provided  that  the  corporation, 
by  its  certificate  of  incorporation  or  its  by-laws,  might  give  the  di- 
rectors power  to  fix  the  amount  so  to  be  reserved.  The  most  significant 
change  consisted  in  omitting  the  proviso  which  was  attached  to  the 
law  of  1891.  Concerning  this  statutory  provision  Vice-Chancellor 
Stevenson  said: 
"The  consideration  of  a  few  of  the  most  apparent  defects  in  this  law 


l_Goodnow  V.  American  Writing  Paper  Co.,  73  N.  J.  Eq.  692   (Court  of 
Errors  &  Appeals,  1908). 
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of  1896  strongly  supports  the  construction  whicli  I  have  heretofore  in- 
dicated as  the  proper  one  to  be  placed  upon  the  statute  of  1901.  The 
stockholders  are  to  fix  a  'sum  to  be  reserved  as  a  working  capital.'  If 
we  assume  that  the  'sum'  to  be  reserved  need  not  be  in  the  form  of 
money,  still  the  reservation  must  be  made  in  good  faith  in  order  to 
provide  a  'working  capital.'  The  power  to  reserve  property  for  a  'work- 
ing capital'  could  not  be  exercised  merely  for  the  purpose  of  prevent- 
ing the  declaration  of  a  dividend.  Large  accumulations  of  profits  might 
exist  in  the  form  of  property  which  in  no  sense  could  be  deemed  work- 
ing capital,  but  which  could  not  be  distributed  without  enormous  loss. 

"The  greatest  danger  to  many  of  the  largest  corporations  of  the  state, 
under  the  law  of  1896,  and  under  this  law  of  1901,  if,  as  the  complain- 
ant contends,  the  majority  of  the  stockholders,  through  a  certificate  or 
a  by-law,  are  unable  to  save  themselves  and  their  corporation  from  such 
danger,  arises  from  the  use  of  the  phrase  'accumulated  profits,'  which 
has  come  down  through  all  these  statutes  from  1866. 

"The  phrase  'accumulated  surplus,'  as  used  in  statutes  regulating  the 
assessment  of  corporate  property,  has  been  defined  in  a  series  of  deci- 
sions in  this  state.2  In  the  latter  case  Mr.  Justice  Van  Syckel,  speak- 
ing for  the  court  of  errors  and  appeals,  says  (at  p.  493):  'The  term 
accumulated  surplus,  in  its  application  to  stock  companies,  is  well  un- 
derstood to  refer  to  the  fund  they  have  in  excess  of  their  capital  and 
liabilities.' 

"Counsel  for  complainant,  in  his  argument,  as  I  understand  it,  prac- 
tically insists  that  'accumulated  profits'  in  this  statute,  providing  for 
what  must  almost  in  every  case  be  a  distribution  of  cash,  is  the  same 
thing  as  'accumulated  surplus,'  as  defined  by  Mr.  Justice  Van  Syckel. 
If  this  view  is  correct,  the  danger  of  the  large  corporations  of  the  state, 
under  the  act  of  1896,  must  have  been  perfectly  plain  to  the  revisers  of 
that  act  in  1901.  A  corporation,  at  the  demand  of  a  single  stockholder, 
might  be  obliged  to  sell  a  large  portion  of  its  assets  at  a  ruinous  loss; 
or  in  anticipation  of  the  sale  of  those  assets  make  large  loans  of  money, 
which  would  greatly  injure  its  credit,  in  order  to  effect  a  distribution 
of  profits  which  were  merely  exhibited  on  paper  as  the  result  of  the 
action  of  accountants  and  appraisers — profits  which  had  in  fact  not 
been  realized  and  which  might  turn  out  never  in  fact  to  have  been 
earned.  A  perfectly  honest  stocktaking,  as  of  December  31st,  1903, 
might  show  that  the  United  States  Steel  Corporation  had  an  'accumu- 
lated surplus'  which  might  also  be  deemed  'accumulated  profits'  to  the 
extent  of  $66,000,000.  If  a  distribution  of  $66,000,000  thereupon  be- 
came necessary  in  January,  1904,  it  is  possible  that  a  decline  in  the 
value  of  the  stock  on  hand  of  the  corporation,  and  the  failure  of  some 
of  its  debtors,  might  wipe  out  a  large  part  of  the  profits  before  the 
dividend  checks  had  been  cashed.     *     *     * 

"But  let  it  be  supposed  that  the  term  'accumulated  profits'  is  to  be 


2 — Trenton  Iron  Co.  v.  Yard,  42  N.  J.  L.  357  (1880);  Mutual  Benefit  Life 
Insurance  Co.  v.  Utter,  34  N.  J.  L.  489   (1869). 
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construed  as  meaning  something  different  from  the  term  'accumulated 
surplus'  It  certainly  seems  reasonable  to  hold  that  the  phrase  'ac- 
cumulated surplus,'  as  used  in  a  tax  act  dealing  with  the  value  of 
property  of  a  certain  date  means  a  widely  different  thing  from  the 
phrase  'accumulated  profits'  as  used  in  a  statute  providing  for  the  dis- 
tribution of  profits  in  cash  among  stockholders.  There  seems  to  be 
great  force  in  the  argument  that  this  series  of  New  Jersey  statutes 
did  not  attempt  to  foist  upon  a  corporation  an  anual  indebtedness  to 
its  stockholders  enforceable  at  law  and  payable  on  demand  in  cash 
equal  to  the  surplus  or  profits,  or  net  profits,  which  might  appear  on 
paper  as  the  result  of  the  annual  stocktaking. 

"What  our  statutes,  I  think,  have  tried  to  do  has  been  to  regulate 
the  discretion  of  directors  in  declaring  dividends  by  laying  down  a 
convenient  rule  defining  a  situation  in  which  stockholders  may  justly 
claim  that  dividends  have  been  'improperly'  withheld.  I  know  of  no 
rule  of  equity  which  requires  directors  to  sell  property  of  the  corpora- 
tion at  a  loss,  or  borrow  money  in  order  to  pay  dividends,  because  an 
appraisement  of  the  corporate  assets  exhibits  a  surplus  or  what  book- 
keepers might  call  profits."  s 

"What  are  profits?     How  are  profits  to  be  distinguished  from  the 
assets  in  which  they  are  merged  until  they  are  in  some  way  set  apart 
or  earmarked  by  the  corporation  or  its  officers  or  directors  by  whom 
the  assets  are  held?    With  large  profits  exhibited  on  the  books,  pos- 
sibly all  the  cash  on  hand  or  readily  obtainable,  without  loss,  would 
represent  capital  only.     In  the  case  of  this  defendant  corporation,  it 
is  fair  to  presume  that  the  amount  of  capital  kept  on  hand  m  the  form 
of  cash,  considered  absolutely,  is  an  immense  sum  of  money.     If  the 
statute  imposes  upon  directors  the  duty  to  stockholders  of  using  due 
diligence  to  realize  profits  in  cash,  so  as  to  make  distribution  possible, 
by  what  rule  is  the  amount  to  be  so  realized  to  be  ascertained  by  a 
court'     The   general  rule  of  courts  of  equity  heretofore  referred  to, 
applicable  to  such  a  situation,  might  be  formulated  and  enforced,  but 
the  question  is,  what  is  the  statutory  rule  to  determine  the  amount  of 
'accumulated  profits'  when  the   difference  between  assets   and  liabili- 
ties,   including    the    capital    stock    of    the    defendant    corporation,    is 
$66,000,000?     If  the  statutory  rule  which  directs  the  annual  distribu- 
tion by  a  corporation  of  the  'whole  of  its  accumulated  profits,'  after 
setting  off  the  working  capital  which  has  been  fixed  by  the  stockholders, 
only  means  that  such  part  of  its  accumulated  surplus  shall  be  so  dis- 
tributed as  the  directors,  in  good  faith,  exercising  a  sound  discretion, 
adjudge  capable  of  being  surrendered  by  the  corporation  to  the  stock- 
holders without  injury  to  its  business,  then  it  is  manifest  that  no  case, 
under  the  statute,  is  presented  by  the  complainant's  bill. 

"The  very  great  difficulty  of  interpreting  and  applying  our  statute, 
in  case  the  phrase  'accumulated  profits'  is  to  be  considered  as  meaning 
something  different  from  the  phrase  'accumulated  surplus,'   is  illus- 

3— Stevens  v.  United  States  Steel  Corporation,  68  N.  J.  Eq.  373  (1905). 
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trated  in  the  case  of  Park  v.  Grant  Locomotive  Works,  40  N.  J.  Eq.  114, 
decided  by  Vice-Chancellor  Van  Fleet  in  1885.  In  that  case  it  was  a 
contract  and  not  a  statute  which  had  to  be  construed.  The  corpora- 
tion was  under  a  contractual  obligation  to  distribute  annually  'all  the 
net  profits  of  the  company,'  after  the  payment  of  taxes,  insurance  and 
expenses  of  maintenance.  The  directors  distributed  $105,000  of  profits, 
but  retained  $205,000,  which  the  complainant  sought  to  have  divided 
according  to  the  contract.  The  learned  vice-chancellor  held  that  the 
words  'net  profits,'  as  used  in  the  contract,  did  not  mean  'the  whole 
sum  as  appearing  as  net  profits  on  any  annual  statement  if  such  sum 
represented  securities  taken  by  the  corporation  in  the  course  of  its 
business  which  were  not  yet  due,  but  which  could  not  be  converted 
except  at  a  price  much  less  than  that  which  the  corporation  had  given 
for  them,'  but,  on  the  contrary,  meant  'net  gains  which  had  been  actu- 
ally realized  or  which  could  be  quickly  realized  without  loss  by  a  sale 
of  assets  representing  the  profits.'  This  case  points  out  distinctly  the 
difference  between  actual  or  realized  profits  and  anticipated  or  earned 
profits,  and  supports  the  view  that  a  contract  or  a  statute  which  binds 
directors  to  charge  their  corporation  with  a  debt  to  its  stockholders, 
immediately  payable  in  cash,  because  of  the  possession  of  net  profits 
or  accumulated  profits,  should  be  construed  to  have  in  contemplation 
profits  which  exist  practically  in  cash,  i.  e.,  in  the  form  in  which  they 
must  be  paid  out. 

"If  a  construction  should  be  placed  upon  the  phrase  'accumulated  prof- 
its' in  our  statute  similar  to  that  which  was  placed  by  Vice-Chancellor 
Van  Fleet  upon  the  phrase  'net  profits'  in  the  contract  which  was  be- 
fore him  in  the  above-cited  case,  then  it  seems  to  me  in  this  case,  and 
in  large  numbers  of  other  cases  which  are  liable  to  come  up,  a  most 
delicate  and  diflicult  task  will  be  assigned  to  the  court  of  chancery,  and 
the  court  of  chancery  will  be  asked  to  place  itself  in  the  seats  of  the 
directors  and  decide  important  questions  relating  to  the  management 
of  their  corporations,  which,  according  to  a  well-settled  principle,  a 
court  of  equity  invariably  declines  to  consider  or  decide.  In  my  opin- 
ion, it  was  the  intention  of  the  act  of  1901  to  so  amend  the  law  of  the 
state  that  a  majority  of  the  stockholders  of  a  corporation  could  exer- 
cise the  power  in  a  certain  specified  way,  of  preventing  any  one  stock- 
holder from  bringing  a  vexatious  suit  whenever  the  annual  balance 
sheet  showed  accumulated  profits,  and  in  such  suit  casting  upon  the 
court  of  chancery  the  difficult  task  above  referred  to. 

"Viewing  the  situations  to  which  any  statutory  rule  for  the  distribu- 
tion of  the  profits  of  corporations  would  be  applicable,  and  especially 
the  situation  of  these  immense  aggregations  of  capital  invested  in 
widely  variant  forms  of  property,  often  of  fluctuating  value,  which  long 
after  1866  began  to  come  under  the  control  of  our  corporation  law,  I 
think  the  conclusion  is  unavoidable  that  the  legislature  of  1901  rec- 
ognized that  the  general  rule  prevailing  in  other  jurisdictions  should 
be  adopted,  or  rather  readopted,  in  New  Jersey — the  rule  which  allows 
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the  majority  of  the  stockholders  of  a  corporation,  acting  in  good  faith, 
to  control  the  business  of  declaring  dividends,  and  provides  a  means 
whereby  such  majority  can  limit  the  power  of  a  single  stockholder  to 
sue  for  an  annual  distribution  of  'accumulated  profits,'  as  they  are 
made  to  appear  on  paper,  to  cases  of  bad  faith  or  gross  abuse  of  dis- 
cretion. This  change  in  our  law  was  made  by  transposing  and  altering 
the  phraseology  of  the  statute.  Down  to  1901  every  statute  made  its 
rule  as  to  annual  dividends  alterable  by  the  corporation  only  as  to  the 
time  in  the  year  when  such  dividends  must  be  declared.  The  plain 
grammatical  meaning  of  the  act  of  1901  was  in  this  respect  changed, 
and,  in  my  opinion,  such  change  was  made  for  good  reasons  to  carry 
out  the  legislative  intent  which  I  have  indicated.  This  is  not  a  case,  it 
seems  to  me,  where  it  is  possible  to  conclude  that,  notwithstanding  the 
change  in  the  wording  of  the  revised  law,  no  change  of  the  meaning  of 
the  law  was  intended."  * 

The  general  rule  is  well  settled  that  the  directors  of  trading  corpora- 
tions are  invested  with  a  wide  discretionary  power  in  regard  to  the 
distribution  of  profits  in  the  form  of  dividends  among  the  stockholders. 
Subject,  of  course,  to  provisions  in  the  charter,  and  also  to  the  by-laws 
of  the  company,  it  is  for  the  directors  to  say  whether  profits  shall  be 
distributed  to  the  stockholders  or  retained  for  the  purpose  of  the  cor- 
porate business.  It  is,  however,  equally  well  settled  that  this  discre- 
tionary power  is  not  absolute,  and  when  the  directors  "improperly  re- 
fuse to  make  a  division  of  unused  profits,"  a  court  of  equity  will  inter- 
vene on  behalf  of  any  stockholder  who  may  complain. s 

But  so  long  as  they  act  in  the  exercise  of  an  honest  judgment  their 
authority  is  absolute.  It  was  held,  however,  that  where  the  corporate 
scheme  contemplated  "the  buying,  selling,  exchanging  and  improvement 
of  real  estate"  during  a  corporate  life  of  fifty  years,  it  was  evident  that 
the  power  to  determine  how  much  of  the  current  earnings  should  be  re- 
invested in  the  business  must  reside  somewhere,  and  that  by  the  im- 
plied concurrence  of  the  shareholders  this  right  was  committed  to  the 
board  of  directors,  with  an  implied  condition  that  the  confidence  thus 
reposed  should  be  honestly  exercised  with  reference  to  the  avowed 
purpose  of  the  company.  "When  the  business  of  a  trading  corpora- 
tion has  by  successful  management  been  brought  to  a  condition  of 
financial  prosperity,  in  which  the  profit,  after  the  payment  of  all  in- 
debtedness, is  more  than  twenty  times  the  amount  of  the  original 
capital,  a  reasonable  share  of  the  net  earnings  should  be  applied  to  the 
payment  of  stock  dividends,  though  a  part  be  reserved  to  enlarge  the 


4 — Stevens  v.  United  States  Steel  Corporation,  68  N.  J.  Eq.  373  (1905). 
See  also  Bassett  v.  U.  S.  Cast  Iron  Pipe  &  Foundry  Co.,  74  N.  J.  Eq.  668 
(1908). 

5 — Stevens  v.  United  States  Steel  Corporation,  68  N.  J.  Eq.  373  (1905); 
Laurel  Springs  Land  Co.  v.  Fougeray,  50  N.  J.  Eq.  756  (Court  of  Errors 
&  Appeals,  1893);  Griffing  v.  Grifflng  Iron  Co.,  61  N.  J.  Eq.  269  (1901); 
Trimble  v.  American  Sugar  Refining  Co.,  61  N.  J.  Eq.  340  (1901);  Ray- 
nolds  V.  Diamond  Mills  Paper  Co.,   69   N.  J.  Eq.  299    (1905). 
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business  itself.  In  the  present  case  there  was  no  proof  of  any  honest 
purpose  to  enlarge  the  business  of  the  company,  the  withholding  of  the 
dividends  being  a  mere  pretext  for  an  opportunity  to  absorb  the  profits 
by  fraudulent  devices.  Generally  suits  to  compel  the  declaration  of 
dividends  must  be  in  the  name  of  the  corporation,  but  where  the  cor- 
poration is  a  defendant  and  the  majority  of  the  directors  are  parties 
charged  with  fraud  in  this  very  respect  the  suit  will  pi'oceed  to  a  de- 
cree upon  the  complainant's  rights.  In  the  present  case  the  prayer  of 
the  complainant  should  be  met  by  a  decree  requiring  the  defendants, 
as  directors,  to  declare  a  dividend  of  all  the  net  earnings  not  needed 
for  the  legitimate  purposes  of  the  company's  business.  And  in  order 
that  the  matter  may  remain  under  the  scrutiny  of  the  court,  the  de- 
cree directing  the  defendants  to  account  and  elect  as  to  salary  or  com- 
missions should  be  supplemented  by  requiring  them  to  declare  such 
reasonable  dividends  and  to  do  so  from  time  to  time  as  the  financial 
status  of  the  business  may  warrant,  with  leave  to  the  complainant  to 
apply  to  the  court  of  chancery  for  relief  in  the  premises  if  it  be  nec- 
essary for  him  so  to  do."  s 

The  power  given  to  the  stockholders,  under  the  act  of  1896,  to  fix  the 
amount  reserved  is  absolute,  and  it  is  discretionary.  So  long  as  the 
capital  reserved  is  retained  for  the  benefit  of  the  whole  company,  and 
not  distributed  to  the  majority  stockholders  at  the  expense  of  the 
minority,  the  Court  of  Chancery  will  not  interfere  with  or  question  the 
action  of  the  majority  of  the  stockholders  because  of  the  supposed  mo- 
tive of  reserving  their  own  profits  instead  of  dividing  them. 7 

Where  the  stockholders  of  a  corporation  unanimously  adopted  a  by- 
law placing  the  power  to  declare  or  withhold  dividends  in  the  board  of 
directors,  and,  acting  thereon,  the  board  used  the  profits  for  expanding: 
the  business  without  the  payment  of  dividends  through  a  series  of 
years,  it  was  held  that  there  was  a  waiver  of  the  right  of  the  stock- 
holders to  invoke  the  aid  of  a  court  of  equity  to  compel  the  declaration 
of  dividends,  in  the  absence  of  a  showing  that  the  policy  of  expansion 
being  pursued  by  the  board  had  become  unreasonable. s 

Where  there  is  no  allegation  in  the  bill  that  the  defendant  corpora- 
tion has  not  declared  regular  dividends,  but  the  contrary  appears,  nor 
that  the  accumulated  profits  on  hand,  as  alleged  are  greater  than  what 
had  been  reserved  and  fixed  by  the  stockholders  as  a  working  capital 
it  is  demurrable.  The  presumption  must  be  that  the  action  of  the  com- 
pany in  that  respect  is  satisfactory  to  the  majority  of  the  stockholders, 
and  the  mere  fact,  if  it  be  true,  that  it  has  a  large  amount  of  surplus, 
is  not  suflicient,  of  itself,  to  give  a  single  stockholders  a  right  to  come 
into  court  and  compel  a  dividend  of  that  surplus.9 


6 — Laurel  Springs  Land  Co.  v.  Fougeray,  50  N.  J.  Eq.  756  (Court  of  Er- 
rors &  Appeals,  1893). 

7 — Lillard  v.  Oil,  Paint  &  Drug  Co.,  70  N.  J.  Eq.   197   (1903). 

8 — Raynolds  v.  Diamond  Mills  Paper  Co.,  69  N.  J.  Eq.  299   (1905). 

9 — Trimble  v.  American  Sugar  Refining  Co.,  61  N.  J.  Eq.  340     (1901). 
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In  the  GrifBng  case  it  was  argued  on  demurrer  that  the  bill  was  lack- 
ing in  equity  because  the  duty  devolved  by  the  statute  upon  directors 
was  merely  permissive,  and  that  the  purpose  of  the  relief  was  a  decree 
to  control  discretionary  action,  but  that  if  the  duty  was  mandatory, 
complete  relief  would  be  afforded  by  mandamus  out  of  a  court  of  law. 
The  court  said,  howevei',  "It  is  obvious  that  mandamus  would  not  fur- 
nish complete  relief  unless,  perhaps,  in  cases  where  accumulated  prof- 
its in  excess  of  reserved  working  capital  have  been  so  ascertained  and 
determined  as  to  fix  the  amount  applicable  to  dividends.  In  other  cases 
such  as  that  in  hand  a  discovery  and  accounting  is  necessary  to  com- 
plete relief.  But  in  any  view  of  the  statutory  provisions  in  question 
the  right  to  relief  in  equity  by  compelling  a  division  of  profits  among 
stockholders  is,  I  think,  perfectly  settled.  Such  was  the  view  ex- 
pressed by  Vice-Chancellor  Pitney,  in  his  opinion  in  Fougeray  v.  Cord, 
5  Dick.  Ch.  Rep.  185.  In  the  court  of  errors,  Mr.  Justice  Garrison,  in 
expressing  the  unanimous  opinion  of  that  court  for  a  reversal  of  some 
part  of  the  decree  advised  by  Vice-Chancellor  Pitney,  distinctly  ap- 
proved the  view  of  the  jurisdiction  of  equity  in  such  cases  in  this  lan- 
guage: 'The  power  of  the  court  of  chancery  to  order  the  directors  of  a 
trading  corporation  to  make  a  division  of  unused  profits  when  they  im- 
properly refuse  to  do  so  is  undoubted.'  Laurel  Springs  Land  Co.  v. 
Fougeray,  5  Dick.  Ch.  Rep.  756.  The  decree  made  in  that  case  required 
an  accounting  for  the  purpose  of  settling  what  remained  for  dividends, 
and  the  court  of  errors  afterward  dealt  with  and  approved  that  act. 
S.  C.  12  Dick.  Ch.  Rep.  318.  Upon  this  authority  I  deem  the  jurisdic- 
tion of  equity  invoked  by  this  bill  to  be  beyond  question,  and  the  de- 
murrer must  be  overruled."  lo 

In  Stevens  v.  United  States  Steel  Corporation,  68  N.  J.  Eq.  373 
(1905),  it  was  held  that  the  provisions  of  sections  5  and  6  of  Article 
VI  of  the  by-laws  of  the  United  States  Steel  Corporation  (see  Part  III 
of  this  book)  cover  the  whole  subject  of  the  declaration  of  dividends 
and  displace  the  statutory  rule. 

Under  section  30  as  it  read  before  the  amendment  in  1904,  it  was 
held  by  the  Court  of  Errors  and  Appeals  that  the  directors  who  par- 
ticipated in  the  declaration  and  payment  of  a  dividend  out  of  the  capi- 
tal, are  liable  to  the  corporation  for  so  doing,  even  though  the  corpora- 
tion has  not  become  insolvent.  The  court  said:  "The  liability  is  cre- 
ated for  the  benefit  of  the  corporation  as  well  as  its  creditors.  It 
arises  in  case  of  dissolution  or  insolvency,  i.  e.,  where  there  is  a  vol- 
untary winding  up  of  a  solvent  corporation  as  well  as  when  the  cor- 
poration is  wound  up  in  invitum,  on  account  of  insolvency.  If  punctu- 
ation is  to  govern  in  the  construction  of  this  statutory  provision,  there- 
fore, the  situation  is  this:  although  the  directors  are  answerable  to  the 
corporation  for  the  injury  inflicted  upon  it  by  the  impairment  of  its 
capital,  yet,  the  corporation  cannot  compel  them  to  make  good  the  loss 


10 — Griffing  v.   Grifflng  Iron   Co.,    61   N.  J.   Eq.   269    (1901). 
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which  it  has  sustained  by  their  illegal  act,  unless  it  elects  to  abandon 
its  business  and  go  into  liquidation.  A  construction  which  imputes  ta 
the  legislature  the  intent  to  force  a  solvent  corporation  into  liquida- 
tion as  a  condition  of  enabling  it  to  recover  from  its  directors  the 
money  necessary  to  make  good  the  impairment  of  its  capital  by  them, 
should  not  be  adopted  unless  such  intent  is  manifest."  n 

In  Siegman  v.  Electric  Vehicle  Co.,  72  N.  J.  Eq.  403  (Court  of  Er- 
rors and  Appeals,  1907),  it  was  held  that  the  prohibition  of  section  30 
as  it  read  before  the  amendment  of  1904,  that  "No  corporation  shall 
make  dividends  except  from  the  surplus  or  net  profits  arising  from  its 
business,  nor  divide,  withdraw  or  in  any  way  pay  to  the  stockholders 
or  any  of  them  any  part  of  its  capital  stock,  or  reduce  its  capital  stock, 
except  according  to  this  act,"  is  to  be  read  in  connection  with  the  provi- 
sions of  sections  27  and  29  respecting  a  decrease  of  capital  stock  and 
deals  with  the  payment  of  a  dividend  out  of  capital  as  amounting  in  ef- 
fect to  a  reduction  of  capital  stock.  The  court  held,  that  while  it  is  a 
function  of  the  board  of  directors  of  a  corporation  to  determine  whether 
net  earnings  or  surplus  exist  applicable  to  the  payment  of  dividends, 
they  cannot,  by  erroneous  determination  of  this  point,  confer  either 
upon  themselves  or  upon  the  corporation  power  to  make  dividends  of 
capital.  Mr.  Justice  Pitney  said:  "The  prohibition  of  section  30  of  our 
Corporation  Act  is  addressed  not  merely  to  the  directors,  but  to  the 
company."  So  far  as  illegal  withdrawals  of  capital  are  concerned  the 
act  appears  to  be  unchanged  and  they  are  still  tiltra  vires,  for  making 
which  the  directors  would  still  be  liable  to  the  corporation  as  in  the 
case  of  any  other  ultra  vires  act. 

The  statutory  provision  holding  directors  personally  responsible  for 
dividends  paid  out  of  the  capital  instead  of  the  profits,  does  not  exone- 
rate the  stockholders  from  liability  to  repay  such  dividends  for  the 
benefit  of  the  creditors  of  the  corporation. 

This  liability  is  not  based  on  any  statute,  but  upon  the  equitable 
ground  that  the  stock  is  regarded  as  a  trust  fund  for  all  the  debts  of 
the  corporation,  and  no  stockholder  can  entitle  himself  to  any  divi- 
dend or  share  of  it  until  all  the  debts  are  paid.  And  the  remedy  is  in 
equity  and  not  at  law. 12 

Such  dividends  are  recoverable  by  the  receiver  of  the  corporation  on 
its  insolvency  so  far  as  may  be  necessary  for  payment  of  debts.is 

A  stockholder  receiving  in  good  faith  dividends  declared  by  the  of- 
ficers of  a  corporation  without  knowledge  that  they  were  paid  out  of 
the  capital  instead  of  the  profits,  holds  them  under  a  constructive 
trust,  and  an  action  by  a  receiver  for  their  recovery  to  make  assets  to 
pay  debts,  is  barred  in  six  years.  Equity  will  not,  however.  Interpose 
the  bar  of  limitations  to  prevent  a  receiver  of  a  corporation  from  re- 


11 — Appleton  V.  American  Malting  Co.,  65  N.  J.  Eq.  375  (Court  of  Errors 
&  Appeals,  1903). 

12— Williams  v.  Boice,  38  N.  J.  Eq.  364   (1884). 
13— Mills  V.  Hendershot,  70  N.  J.  Eq.  258   (1905). 
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covering  from  the  directors  and  officers  of  the  corporation  dividends 
paid  to  them  out  of  the  capital  of  the  corporation,  such  acts  being  in 
fraud  of  the  corporation  and  its  creditors. i* 

In  Mills  V.  Hendershot,  the  opinion  of  Chancellor  Runyon  in  Wil- 
liams V.  Boice  was  relied  on  as  holding  the  statute  of  limitations  not 
applicable.  Vice-Chan cellor  Emery  said,  in  answer  to  this:  "That  was 
a  bill  by  the  receiver  of  an  insolvent  bank  to  recover  dividends  alleged 
to  have  been  paid  out  of  capital,  and  on  general  demurrer  to  the  bill, 
this  question  of  the  application  of  the  statute,  although  not  raised 
either  in  the  demurrer  or  at  the  argument,  was  considered  by  the  chan- 
cellor, and  the  statute  declared  inapplicable.  As  the  bill  was  filed  to 
recover  all  dividends  paid  after  a  certain  date,  and  included  (as  I  read 
the  case)  dividends  paid  within  six  years,  the  decision  of  the  question 
whether  the  statute  applied,  was  not  necessary  or  involved  on  a  gen- 
eral demurrer.  Under  these  circumstances,  I  think  I  am  justified  in 
considering  the  question  as  not  conclusively  disposed  of  by  the  opin- 
ion." 15 

An  allegation,  in  a  bill  to  recover  dividends  unlawfully  paid,  from 
the  stockholders,  that  there  was  a  deficiency  of  other  assets  besides  the 
money  divided,  to  pay  the  debts,  is  sufficient,  on  demurrer;  and  there 
is  no  necessity  for  an  averment  that  any  of  the  present  debts  existed 
when  the  dividend  was  declared,  or  that  there  are  not  enough  assets 
now  to  pay  the  debts  which  have  been  proved  (in  insolvency);  nor 
can  objection  be  taken  to  the  bill  for  multifariousness,  on  the  ground 
that  all  the  stockholders  are  defendants.is 

The  directors  alone  have  the  power  to  declare  a  dividend  of  the  earn- 
ings of  the  corporation.  Until  it  is  so  declared  the  stockholder  has  no 
certain  and  fixed  individual  right.  They  may  not  only  declare  the 
amount  of  dividends,  but  also  the  time  of  their  payment  and  may  fix  the 
time  of  payment  at  a  future  day,  so  that  it  be  reasonable  and  in  good 
faith.i7 

When  a  dividend  is  declared  it  becomes  a  debt  due  from  the  corpora- 
tion to  the  individual  stockholder,  and  after  demand  of  payment,  an 
action  at  law  may  be  maintained  for  its  recovery.is 

Like  any  other  debt,  it  may  be  set  off  against  the  debt  of  the  stock- 
holder to  the  corporation. 19 

If  a  dividend  is  declared  payable  elsewhere  than  at  the  office  of  the 
of  the  corporation,  the  party  through  whom  it  is  paid  becomes  the  agent 
of  the  company;  and  if  such  agent  fail  to  pay  it  over  to  the  stockholder 


14— Mills  V.  Hendershot,  70  N.  J.  Eq.  258   (1905). 

15 — Mills  V.  Hendershot,  70  N.  J.  Eq.  258   (1905). 

16 — Williams  v.  Boice,  38  N.  J.  Eq.  364  (1884). 

17— King  V.  Patterson  &  Hudson  River  R.  R.  Co.,  29  N.  J.  L.  82  (1860). 

18 — King  v.  Patterson  &  Hudson  R.  R.  Co.,  29  N.  J.  L.  504  (Court  of  Er- 
rors &  Appeals,  1861);  Jackson's  Adm'rs  v.  Newark  Plankroad  Co.,  31 
N.  J.  L.  277   (1865). 

19 — King  V.  Patterson  &  Hudson  River  R.  R.  Co.,  29  N.  J.  L.  504  (Court 
of  Errors  &  Appeals,  1861). 
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entitled  to  receive  it,  the  loss  falls  upon  the  corporation,  and  an  action 
may  be  maintained  against  it  by  the  stockholder  to  recover  the  divi- 
dend.20 

Directors  may  select  a  bank  of  good  credit  and  deposit  the  money 
there  to  pay  dividends,  giving  notice  to  each  stockholder  of  such  de- 
posit. If  the  stockholder,  after  receiving  due  notice,  neglects  to  drav' 
the  money  within  a  reasonable  time  and  a  loss  is  incurred  by  failure 
of  the  bank,  it  will  fall  upon  the  stockholder,  and  he  cannot  call  upon 
the  company  to  reimburse  him.  Advertisement  in  a  newspaper  circu- 
lating daily  in  the  vicinity  of  men  of  business  is  presumptive  evidence 
of  notice,  but  may  be  overcome  by  positive  proof,  by  the  stockholder, 
that  such  notice  did  not  come  to  his  knowledge.21 

The  payment  of  an  employee  of  a  corporation,  as  compensation  for 
services,  of  a  percentage  of  the  profits  of  the  business  is  not  a  division 
of  the  "accumulated  profits"  to  which  stockholders  are  entitled  under 
section  47  of  the  General  Corporation  act,  but  an  expense  of  the  busi- 
ness which  must  be  deducted  from  receipts  before  the  accumulated  prof- 
its can  be  ascertained. 22 

Where  trust  funds,  of  which  the  income,  interest,  or  profits  are  given 
to  one  person  for  life,  and  the  principal  beqeathed  over  upon  the  death 
of  the  life  tenant,  are  invested  either  by  the  trustee,  or  at  the  death  of 
the  testator,  in  stock  or  shares  of  an  incorporated  company,  the  value 
of  which  consists  in  part  of  an  accumulated  surplus  or  undivided 
earnings  laid  up  by  the  company,  such  additional  value  is  part  of  the 
capital.  This,  as  well  as  the  par  value  of  the  shares,  must  be  kept  by 
the  trustee  intact  for  the  benefit  of  the  remainder-man;  but  the  earn- 
ings on  such  capital,  as  well  as  on  the  par  value  of  the  shares,  belong 
to  the  life  tenant.23 

The  rule  to  be  applied  as  between  life  tenants  and  remaindermen  of 
shares  of  stock  with  respect  to  dividends,  has  been  settled  in  this  state 
by  the  case  of  Lang  v.  Lang's  Executors,  57  N.  J.  Eq.  325  (Court  of 
Errors  and  Appeals,  1898),  followed  in  the  Court  of  Chancery  by  Lister 
V.  Weeks,  60  N.  J.  Eq.  215  (1900);  affirmed  61  N.  J.  Eq.  675  (1900).  In 
the  case  first  cited  the  court  (at  page  327)  said:  "The  underlying  prin- 
ciple applicable  *  *  *  is  that  no  corporate  dividend  declared  after  the 
right  to  the  income  has  become  severed  from  the  ultimate  ownership  of 
the  stock  upon  which  such  dividend  is  declared,  belongs  in  equity  to 
the  person  entitled  to  income  except  so  far  as  it  is  derived  from  the 
earnings  of  the  stock  after  such  severance."  Alluding  to  the  distinc- 
tion which  has  been  made  in  previous  authorities  between  extraordi- 
nary dividends  and  ordinary  or  current  dividends  with  respect  to  ap- 


20 — King  v.  Patterson  &  Hudson  Paver  H.  R.  Co.,  29  N.  J.  L.  504  (Court 
of  Errors  &  Appeals,  1861). 

21 — King  v.  Patterson  &  Hudson  River  R.  R.  Co.,  29  N.  J.  L.  82  (1860  1. 

22 — Bennett  v.  Millville  Improvement  Company,  67  N.  J.  L.  320  (Court  of 
Errors  &  Appeals,  1902). 

23— Van  Doren  v.  Olden,  19  N.  J.  Eq.  176  (1868). 
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portionment  of  those  of  the  first  class  and  not  of  the  others,  the  court 
(at  page  328)  said  that  it  could  not  "assent  to  the  idea  that  some  divi- 
dends should  stand  on  a  different  footing  from  others"  and  pointed  out 
that  to  hold  that  "where  a  life  estate  begins  one  day  before  a  dividend 
is  declared,  the  entire  dividend  shall  go  to  the  life  tenant,  may  be  con- 
venient, but  certainly  is  unjust."  There  must,  however,  be  evidence 
before  the  court  of  the  period  for  which  the  dividends  were  declared, 
the  time  of  the  previous  dividend,  the  source  from  which  it  was  de- 
rived, whether  earnings  currently  made  or  surplus  wholly  earned  be- 
fore the  decease  of  the  stockholder  and  other  like  matters.24 

A  corporation  entered  into  an  agreement  with  a  trustee  for  the  sub- 
stitution of  non-cumulative  for  cumulative  dividend-paying  preferred 
stock,  and  the  funding  of  dividends  in  arrears.  The  agreement  pro- 
vided that  the  corporation  should  issue  to  each  assenting  holder  of 
preferred  stock  a  funding  certificate  for  the  arrears,  which  should 
carry  interest  at  four  per  cent,  per  annum,  payable  exclusively  out  of 
the  net  profits  of  the  corporation  for  the  year,  and  should  not  be  ciunu- 
lative,  and  should  be  payable  in  priority  to  any  dividends  on  the  capi- 
tal stock  for  the  year.  It  was  held  that  the  agreement  must  be  read  in 
the  light  of  well-established  legal  rules,  and  that,  so  read,  it  is  not  to 
be  construed  as  providing  for  an  unequal  distribution  of  the  surplus 
earnings  among  the  preferred  stockholders;  and  that  it  would  be  the 
duty  of  the  directors,  when  out  of  net  earnings  they  set  aside  a  sum 
equal  to  four  per  cent,  of  the  funding  certificates,  to  set  aside,  apart, 
a  proportionate  sum,  whether  that  sum  be  called  interest  or  dividend, 
for  the  benefit  of  those  who  do  not  assent. 

The  court  said  further  that  if  the  agreement  should  be  read  as  an  at- 
tempt to  vary  the  rights  of  non-assenting  stockholders,  it  did  not  follow 
that  an  injunction  should  issue  restraining  the  consummation  of  the 
scheme.  "The  proposed  plan,  formulated  in  the  agreement,  is  mani- 
festly beneficial  to  the  company,  and  is  desired  by  the  great  majority  of 
its  shareholders,  common  and  preferred.  No  irreparable  injury  can 
result  to  the  complainant  Willcox  if  it  be  carried  into  effect.  If,  after 
it  has  been  consummated,  any  attempt  is  made  to  pay  dividends  to  the 
other  preferred  shareholders,  in  preference  to  himself,  he  can  easily, 
by  a  proper  proceeding  in  this  court,  assert  his  legal  right  to  a  propor- 
tionate share,  notwithstanding  the  provisions  of  the  agreement,  if  it 
shall  be  read  as  denying  his  rights.  As  to  the  objection  taken  to  the 
scheme  by  the  common  stockholders,  it  seems  to  be  quite  untenable. 
It  is  manifestly  for  their  benefit  that  the  preferred  stockholders  should 
waive  their  right  to  the  immediate  payment  of  the  dividends  that  have 
accumulated  in  the  past  and  their  right  to  all  cumulative  dividends  in 
the  future  in  consideration  of  a  small  reservation  out  of  the  earnings 
for  a  redemption  fund  and  of  a  small  payment  thereout  of  interest,  so 
called,  both  reservation  and  interest  being  non-cumulative  and  being 
given  in  lieu  of  the  company's  obligation  immediately  to  pay,  out  of  all 


24— Brown  v.  Brown,  72  N.  J.  Eg.  667   (1907). 
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surplus  earnings,  all  past  dividends.  This  works  to  the  benefit  of  the 
common  stockholders,  in  that  it  greatly  accelerates  their  chances  of 
participation  in  dividends,  by  postponing  the  payment  of  the  consider- 
able sum  of  $550,000,  which  is  no  longer  an  immediate  and  prior  charge 
upon  all  surplus  earnings.  If  the  earnings  in  any  one  year  exceed  the 
eight  per  cent,  dividend  due  the  preferred  stockholders  for  that  year 
and  the  two  above-mentioned  items  amounting  together  to  less  than 
$50,000  per  annum,  the  directors  will  be  able  to  devote  the  excess  to  the 
pajTnent  of  a  dividend  to  the  common  stockholders,  discharged  of  their 
obligation  to  make  up  dividends  in  arrears.  It  is  hard  to  understand 
how  such  an  arrangement  can  be  an  irreparable  injury  to  common 
stockholders — an  injury  which  calls  for  the  immediate  interposition  of 
this  court  by  preliminary  injunction.  If  illegal,  its  illegality  is  not 
apparent.  The  case,  on  this  branch  of  it,  comes  within  the  familiar 
rule  of  the  Citizens'  Coach  Co.  v.  Camden  Horse  Railroad  Co.,  2  Stew. 
Eg.  299."  25 


25 — Wilcox  v.  Trenton  Potteries  Co.,  64  N.  J.  Eq.  173  (1902). 
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48.  WHO  ARE  MEMBERS  OR  STOCKHOLDERS;  HOW  RELATION 
IS  CREATED  AND  TERMINATED. 

A  subscriber  to  the  stock  of  an  incorporated  company  whose  sub- 
scription is  received  by  the  directors,  and  regular  certificates  thereof 
issued  to  him,  is  a  bona  fide  stockholder  entitled  to  transfer  his  stock 
and  to  vote  at  elections,  even  though  he  has  paid  nothing  for  his  stock.i 

Sometimes  it  is  provided  in  the  certificate  of  incorporation  that  the 
registered  holder  only  shall  be  liable  for  calls.  In  such  a  case  a  trans- 
fer is  not  binding  upon  the  company  until  the  transfer  is  registered  on 
the  company's  books.2 

"Can  the  owner  of  shares  of  stock  in  corporation  A,  which  he  has  held 
for  several  years,  and  who  is  entitled,  without  question,  at  any  moment, 
except  when  the  books  of  transfer  are  closed  preparatory  to  an  election 
or  a  dividend,  to  have  a  certificate  issued  to  him,  but  has  never  exercised 
that  right,  and  whose  shares  stand  on  the  books  of  the  company  in  the 
name  of  his  grantor,  who,  however,  has  no  interest  therein,  have  a 
standing  in  this  court  to  ask  the  court  to  prevent  corporation  A,  by 
its  oflficers,  from  voting  upon  the  shares  in  question? 

"It  may  be  admitted  that  the  stockholder  has  not  the  right  to  vote 
in  person  on  his  shares.  He  may  be  content  to  permit  his  assignor  to 
vote  thereon  because  that  assignor  is  willing  to  vote  as  he,  the  actual 
owner,  directs,  or,  what  is  perhaps  the  more  common  practice,  to  give 
him  a  proxy  to  vote  in  his  name,  but  such  disability,  if  it  be  a  disa- 
bility, is  the  only  one  under  which  the  actual  owner  labors.  Should 
any  dividend  be  declared  his  assignor  will  receive  it  for  the  actual 
owner's  benefit,  and  I  think  there  can  be  no  doubt  that  the  latter  has 
the  right  in  equity  to  intercept  its  payment  by  the  corporation  to  his 
assignor.    Except  in  these  matters  his  title  is  absolute  and  complete. 

"I  am  able  to  perceive  little,  if  any,  resemblance  in  the  relations  be- 
tween the  registered  owner  and  the  real  owner  of  shares  of  stock  and 
those  which  exist  between  the  ordinary  trustee  of  an  express  trust  and 
his  cestui  que  trust.  In  the  latter  case  the  trustee  is  the  actual  owner 
and  the  cestui  que  trust  the  owner  only  in  equity.  In  the  case  of  a 
transfer  of  a  certificate  of  shares  of  stock  by  an  assignment  in  the 
usual  form  for  value  received  and  a  delivery  of  the  certificate,  which 
is  the  usual  mode  of  making  title  to  shares  of  stock,  the  complete  legal 
and  beneficial  title  passes,  and  the  transfer  on  the  books  of  the  com- 
pany is  not  necessary  in  order  to  make  the  legal  title  complete.  The 
situation  resulting  from  such  an  assignment,  without  transfer  on  the 
books  of  the  company  more  nearly  resembles  that  of  the  owner  by 


l_Downing  v.  Potts.  23  N.  J.  L.  66   (1851). 

2 — Brown,  Receiver,  v.  Morton,  71  N.  J.  L.  26  (1904). 
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actual  common  law  conveyance  in  fee  of  real  estate  which  he  has  not 
taken  the  trouble  to  have  recorded. 

"The  status  of  the  holder  by  legal  assignment  of  a  certificate  of 
stock  which  has  not  been  transferred  on  the  books  of  the  company  is 
in  some  respects  better  than  that  of  a  real  estate  owner  whose  deed  is 
unrecorded,  because,  in  the  absence  of  actual  notice,  the  grantor  of 
such  a  deed  may  make  a  good  title  to  a  purchaser  in  good  faith  for 
value. 

"This  subject  was  exhaustively  dealt  with  by  Chancellor  Green,  in 
Bank  v.  McElrath  (13  N.  J.  Eq.  24).  He  there  gave  the  holder  by 
assignment  of  certificates  of  stock  who  held  them  as  collateral  security 
for  a  debt,  with  the  usual  transfer  in  blank  from  the  owner,  to  whom 
they  were  issued  and  in  whose  name  they  stood  on  the  books  of  the 
bank,  preference  over  an  attaching  creditor  of  the  registered  owner. 
He  points  out  the  true  office  of  the  rule  that  the  transfer  must  appear 
on  the  books  of  the  bank  to  .be  to  protect  the  corporation  from  conflict- 
ing claims  and  to  prevent  disputes  as  to  the  right  to  vote  and  the  like. 

"I  am  unable  to  perceive  why  a  clear  title  to  the  shares  of  stock,  with 
the  immediate  right  to  have  the  stock  transferred  on  the  books  of  the 
company,  does  not  give  the  owner  a  right  to  the  ear  of  this  court  to 
protect  his  interest  in  the  corporation  and  its  management. 

"Of  course,  the  holder  of  shares  of  stock,  whether  standing  in  his 
name  or  not,  may  in  a  proper  case  be  subject  to  estoppel  by  reason  of 
something  done  or  omitted  to  be  done  by  himself  or  his  predecessor  in 
title,  and  it  may  well  be  that  the  case  he  presents  to  the  court  in  asking 
its  aid  should  show  affirmatively  that  his  shares  are  not  burdened  by 
any  such  estoppel.  But  such  estoppel  arises,  if  at  all,  quite  independent 
of  the  status  of  the  owner  upon  the  books  of  the  corporation. 

"Such  a  case  was  Trimble  v.  Sugar  Company  (61  N.  J.  Eq.  340), 
where  Trimble  was  the  registered  holder  of  the  shares  on  which  he 
based  his  rights. 

"Such  was  clearly  the  ground  of  decision  in  Hodge  v.  Steel  Corpora- 
tion (64  N.  J.  Eq.  90),  and,  on  appeal  (64  N.  J.  Eq.  807).  In  that  case 
there  were  three  complainants — Hodge,  Smith  and  Curtis.  The  case 
was  heard  on  an  application  for  an  injunction  and  upon  affidavits  on 
both  sides.  The  object  was  to  enjoin  a  certain  proposed  action  of  the 
defendant  corporation  which  required  the  sanction  of  a  majority  of  the 
stockholders.  It  appeared  affirmatively  that  Hodge  was  the  registered 
owner  of  certain  shares  of  stock  which  had  not  given  any  consent  to  or 
sanction  of  the  proposed  action.  Hence  his  standing  was  upheld  both 
in  this  court  and  on  appeal.  Smith  held  stock  whose  predecessor  in 
title  had  expressly  assented  to  the  proposed  action. 

"This  was  held  a  complete  answer  as  to  him.  As  to  Curtis,  the 
learned  vice-chancellor  says:  'Complainant  Curtis,  at  the  time  of  the 
bill,  was  not,  nor  has  he  ever  been,  the  owner  of  record  of  any  shares, 
nor  is  there  any  affidavit  of  ownership  of  shares  made  by  him.  In  the 
absence  of  such  affidavit  showing  his  ownership  and  the  certificate  or 
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certificates  of  shares  which  he  holds,  it  cannot  be  known  whether  or 
not  the  previous  holders  of  his  shares,  or  any  of  them,  have  assented 
to  the  plan.  If  such  previous  holders  of  either  the  Smith  or  Curtis 
shares  have  assented,  then  neither  Smith  nor  Curtis  is  entitled  to  a 
preliminary  injunction  against  the  execution  of  the  plan  assented  to, 
so  far  as  their  rights  rest  on  the  ownership  of  these  shares.  My  opinion 
is  that  a  suit  of  the  present  character  must  be  based  upon  an  ownership 
of  record  at  the  time  of  filing  the  bill,  and  that  the  ownership  of  shares 
standing  in  the  name  of  another  will  not  be  suflicient  to  maintain  the 
suit.  The  suit,  it  will  be  observed,  is  not  one  which  is  brought  against 
a  third  person  to  assert  the  general  right  of  a  holder  of  stock  con- 
sidered as  property  where  ownership  of  shares  transferred  in  blank 
and  not  actually  transferred  on  the  books  might  be  sufficient  evidence 
of  ownership  of  the  stock,  but  it  is  a  suit  brought  by  a  complainant 
solely  in  the  character  of  a  stockholder,  against  the  company  itself  and 
its  directors,  to  restrain  the  violation  of  his  rights  as  a  stockholder, 
and  to  restrain  proceedings  alleged  to  be  ultra  vires  and  fraudulent 
against  the  company.  This  can  be  done  only  by  a  stockholder  who 
holds  a  complete  title  as  stockholder  under  the  by-laws  of  the  company, 
or  who,  being  the  owner  of  the  stock,  has  done  everything  within  his 
power  to  complete  the  title.' 

"I  respectfully  suggest  that  the  last  sentence  was  unnecessary  for  the 
determination  of  the  question  before  him  unless  it  is  to  be  read,  as  I 
believe  it  is,  as  referring  to  what  he  had  previously  said.  That  decla- 
ration of  the  law  is  relied  upon  here  by  the  demurrants.  When  the 
Hodge  Case  was  determined  on  appeal  (64  N.  J.  Eq.  807),  the  court 
said,  'Curtis,  so  far  as  he  appears,  owns  no  stock,'  and  that  is  all  the 
court  said.  When  we  consider  that  there  was  no  affidavit  of  Curtis 
that  he  owned  any  stock  and  no  admission  of  such  ownership  by  de- 
murrer, we  can  see  that  this  language  of  the  court  signifies  nothing 
for  present  purposes."  s 

In  the  absence  of  notice  of  an  adverse  claim  a  corporation  is  pro- 
tected in  paying  a  dividend  to  the  holder  of  record  of  stock.* 

An  infant  may  own  stock  in  a  corporation.  Thus  where  an  insolvent 
debtor  permitted  his  infant  son  who  lived  with  him  to  contract  for 
wages  to  be  paid  to  the  son,  it  was  held  that  the  stock  of  a  corporation 
into  which  the  wages  were  afterwards  converted,  and  which  stood  in 
the  name  of  the  son,  was  not  subject  to  the  claims  of  his  father's  cred- 
itors.5 

The  holder  of  a  voting  trust  certificate  is  a  stockholder  within  the 
meaning  of  section  65  of  the  Corporation  Act  and  may  institute  in- 
solvency proceedings  under  the  statutes 


3 — O'Connor  v.  International  Silver  Co.,  68  N.  J.  Eq.  67  (1904);  affirmed 
68  N.  J.  Eq.  680  (Court  of  Errors  &  Appeals,  1905). 

4 — Campbell  v.  Perth  Amboy,  etc.,  Co.,  74  Atl.  144  (1909). 

5 — Wisner  v.  Osborne,  64  N.  J.  Eq.  614  (1903). 

6 — O'Grady  v.  "United  States  Independent  Telephone  Co.,  71  Atl.  1040 
(Court  of  Errors  &  Appeals,  1909). 

N.  J.  Corp.  Law — 8  ' 
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49.  EVTOENCE  OF  MEMBERSHIP. 

The  certificate  of  stock  is  prima  facie  evidence  of  membership  (see 
§  39  above),  but  in  determining  the  right  to  vote  at  corporate  meetings 
the  books  are  the  only  evidence  to  be  considered  and  in  case  of  conflict 
the  transfer  book  is  conclusive  (see  Corporation  act,  §  40). 

50.  NATURE  OF  RELATION;  RIGHTS  AND  DUTIES  IN  GENERAL. 

By  becoming  a  stockholder  a  person  assimies  the  obligations  which 
the  lawful  provisions  of  the  certificate  of  incorporation  attach  to  that 
relationship.  Those  provisions  take  the  place  and  possess  the  qualities 
of  a  charter  granted  by  the  legislature  and  form  a  contract  between  the 
company  and  the  stockholders.! 

Owmers  of  shares  of  stock  are  under  no  disability  to  vote  because  they 
are  also  directors  of  the  corporation.  In  United  States  Steel  Corpora- 
tion V.  Hodge,  64  N.  J.  Eq.  807  (Court  of  Errors  and  Appeals,  1902),  the 
court  said:  "They  voted  upon  that  resolution  not  as  directors,  not  in 
their  fiduciary  capacity,  but  solely  in  the  right  of  the  shares  of  stock 
held  by  them.  A  most  valuable  privilege,  which  attaches  to  the  owner- 
ship of  stock  in  a  corporation,  is  the  right  to  vote  upon  it  at  any  meet- 
ing of  stockholders.  As  to  that  resolution,  considered  by  itself,  as 
stockholders,  they  owed  no  greater  duty  to  their  co-stockholders  than 
those  stockholders  owed  to  them.  Like  other  stockholders,  they  had 
a  right  to  be  influenced  by  what  they  conceived  to  be  for  their  own 
interest,  and  they  cannot  lawfully  be  denied  that  right;  nor  can  it  be 
limited  or  circumscribed  by  the  fact  that  they  occupied  the  position 
of  directors  in  the  company." 

Individual  stockholders  cannot  question,  in  judicial  proceedings, 
corporate  acts  of  directors  if  the  same  are  within  the  powers  of  the 
corporation  and  in  furtherance  of  its  purposes,  are  not  unlawful  or 
against  good  morals  and  are  done  in  good  faith  and  in  the  exercise  of 
an  honest  judgment. 2 

51.  STOCKHOLDERS'  SUITS. 

There  are  two  classes  of  wrongs  for  which  a  stockholder  may  seek 
redress  in  the  courts,  the  first  involving  an  injury  to  his  individual 
rights  directly  and  peculiarly  to  himself,  the  second  an  injury  to  the 


1 — Brown,  Receiver,  v.  Morton,  71  N.  J.  L.  26  (1904),  citing  Ellerman  v. 
Chicago  Junction  R.  R.  Co.,  49  N.  J.  Eq.  217  (1891);  Loewenthal  v.  Rubber 
Co.,  52  N.  J.  Eq.  440  (1894);  Clearwater  v.  Meredith,  1  "Wall.  25,  40;  Oregon 
Railroad  Co.  v.  Oregonian  Railroad  Co.,  130  U.  S.  1. 

2 — Ellerman  v.  Chicago  Junction  Railway  Co.,  49  N.  J.  Eq.  217  (1891); 
Wllloughby  V.  Chicago  Junction  Railway  Co.,  50  N.  J.  Eq.  656  (1892); 
Benedict  v.  Columbus  Construction  Co.,  49  N.  J.  Eq.  23  (1891);  Edison  v. 
Edison  United  Phonograph  Co.,  52  N.  J.  Eq.  620  (1894);  Berger  v.  United 
States  Steel  Corporation,  63  X.  J.  Eq.  809  (Court  of  Errors  &  Appeals, 
1902);  Elkins  v.  Camden  &  Atlantic  R.  R.  Co.,  36  X.  J.  Eq.  241  (1882); 
Park  V.  Grant  Locomotive  Works,  40  N.  J.  Eq.  114  (1885) ;  Donald  v.  Amer- 
ican Smelting,  etc.,  Co.,  62  N.  J.  Eq.  729  (Court  of  Errors  &  Appeals,  1901). 


STOCKHOLDERS'  SUITS.  115 

corporation  directly  and  only  indirectly  or  derivatively  through  the 
corporation  to  the  stockholder.  The  distinction  is  fundamental  both  in 
the  substantive  rules  of  law  and  the  procedure  for  their  enforcement. 
Causes  of  action  upon  both  classes  of  injuries  cannot,  therefore,  be 
joined  in  a  single  suit.  In  the  first  class  he  sues  in  his  own  right,  in 
the  second  as  the  representative  of  the  corporation.  In  the  former  he 
is  the  actual  complainant  and  the  corporation  or  the  directors,  as  the 
case  may  be,  or  both,  are  the  actual  defendants.  In  the  latter  the  cor- 
poration although  a  nominal  or  formal  defendant  is  in  reality  the  com- 
plainant. In  the  former  the  action  is  brought  either  in  a  court  of  law 
or  a  court  of  equity,  like  other  actions,  according  to  whether  the  cause 
of  action  is  of  a  legal  or  equitable  nature.  In  the  latter,  the  suit  is 
always  in  equity,  the  basis  of  the  court's  jurisdiction  being  its  control 
over  trusts  and  fiduciary  relations.  It  is  fundamental  that  a  stockholder 
cannot  bring  an  action  at  law  in  the  name  of  the  corporation  for  any 
purpose.i 

The  rule  of  the  common  law  courts  is  that  in  all  cases  in  which  the 
duty  is  definite  and  due  to  the  individual,  such  promise  will  be  implied; 
but,  that,  on  the  other  hand,  when  such  duties  are  indefinite  or  are  due 
to  the  members  in  their  collective  capacity,  no  such  promise  can  be 
inferred.  Thus,  as  an  illustration,  the  duty  to  declare  a  dividend,  where 
profits  are  in  hand,  is  one  of  indefinite  and  general  character  alluded  to, 
it  is,  to  a  certain  extent,  discretionary  in  its  nature,  and  is  due,  in  no 
sense,  to  any  particular  member,  but  to  the  community  of  members, 
and  hence  there  is  no  promise  for  its  performance  to  be  drawn  in  favor 
of  the  separate  shareholder.  On  the  other  hand,  a  special  action  on  the 
case  will  lie  against  an  incorporated  company  for  a  refusal  to  permit 
one  of  its  stockholders  to  subscribe  for  a  vro  rata  proportion  of  new 
stock,  issued  by  the  corporation  with  a  view  to  increase  its  capital.  It 
is  also  one  of  the  obligations  of  a  corporation,  inherent  in  its  essential 
nature,  to  permit,  at  the  request  of  the  holder,  a  transfer  of  its  stock; 
and  as  this  is  an  obligation  not  due  to  the  members  at  large,  but  ex- 
clusively owing  to  the  individual  stockholder,  it  was  properly  held  that 
the  law,  upon  its  ordinary  principles,  implied  an  agreement  on  the 
part  of  the  company  to  discharge  such  specific  obligation. 2 

A  suit  in  a  court  of  equity  to  fasten  upon  a  corporation  a  debt  to  its 
stockholders  which  theretofore  has  not  existed  is  instituted  for  the 
benefit  of  the  stockholders  severally  as  individuals,  and  if  defended 
will  naturally  be  defended  by  the  corporation  as  representing  the  inter- 
ests of  the  stockholders  as  a  body  corporate  in  the  prosecution  of  the 
corporate  business,  for  which  the  assets  are  held,  and  which  may  be 
injuriously  interfered  with  by  any  diminution  of  the  assets.  In  such  a 
suit  the  corporation  is  the  proper  party  defendant. s 


1— Silk  Co.  v.  Campbell,  27  N.  J.  I^.  539  (1859). 

2 — Jackson's  Adm'rs  v.  Newark  Plankroad  Co.,  31  N.  J.  L.  277  (1865). 
3 — Laurel  Spring's  Land  Co.  v.  Fougeray,  50  N.  J.  Eq.  756  (Court  of  Er- 
rors &  Appeals,  1893);  Griffing  v.  Grifflng  Iron  Co.,  61  N.  J.  Eq.  269  (1901); 
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In  the  case  of  Hawes  v.  Oakland,  104  U.  S.  450  (1881),  the  Su- 
preme Court  of  the  United  States,  in  laying  down  the  principles  gov- 
erning the  second  class  of  cases,  in  which  a  stockholder  of  a  corpora- 
tion may  maintain  a  suit  in  equity  in  his  own  name,  founded  on  a 
right  of  action  existing  in  the  corporation  itself,  and  in  which  it  is  the 
appropriate  complainant,  recognized  the  following  grounds:  Where 
some  action  is  taken  or  threatened  by  the  managing  hoard  of  directors 
or  trustees  of  the  corporation,  which  is  beyond  the  authority  conferred 
on  them  by  the  charter  or  other  source  of  organization;  or  where  there 
is  such  a  fraudulent  transaction  completed  or  contemplated  by  the 
acting  managers,  in  connection  with  some  other  party,  or  among  them- 
selves, or  with  other  stockholders,  as  will  result  in  serious  injury  to  the 
corporation  or  to  the  interests  of  the  other  stockholders;  or  where  the 
board  of  directors,  or  a  majority  of  them,  are  acting  for  their  own  inter- 
ests in  a  manner  destructive  of  the  corporation  itself,  or  of  the  rights 
of  the  other  stockholders;  or  where  the  majority  of  the  stockholders 
themselves  are  oppressively  and  illegally  pursuing  a  course,  in  the 
name  of  the  corporation,  which  is  in  violation  of  the  rights  of  the 
other  stockholders,  and  which  can  only  be  restrained  by  the  aid  of  a 
court  of  equity.  And  the  court  adds  that  possibly  other  cases  may  arise 
in  which,  to  prevent  irremediable  injury,  or  a  total  failure  of  justice, 
the  court  would  be  justified  in  exercising  its  powers.* 

And  in  an  early  case  in  New  Jersey  the  court  said:  "It  it  undoubtedly 
the  general  rule  that  a  suit  brought  for  the  purpose  of  compelling  the 
ministerial  officers  or  agents  of  a  private  corporation  to  account,  or  for 
misconduct,  must  be  in  the  name  of  the  corporation  itself,  and  cannot 
be  maintained  in  the  name  of  an  individual  stockholder.  In  special 
cases,  however,  where  justice  cannot  be  otherwise  obtained,  and  where 
the  directors,  officers  and  managers  having  control  of  the  corporation 
and  its  affairs,  are  guilty  of  misconduct  that  amounts  to  a  breach  of 
trust,  it  will  be  permitted."  s 

Actions  of  the  second  class  are  sui  generis,  in  this,  that  the  complain- 
ant does  not  prosecute  in  his  own  right — a  stockholder,  as  such  does 
not  have  a  legal  or  equitable  estate  in  the  corporate  property;  his  only 
right  of  property  is  to  a  proportionate  share  of  the  profits  of  the  busi- 
ness while  the  company  is  in  operation,  and  to  a  proportionate  share 
of  the  net  assets  on  its  dissolution.  Unauthorized  dealing  with  the 
franchises  or  funds  of  the  corporation  directly  injure  it  as  a  legal  entity;- 
it  is  the  franchises  of  the  corporation  which  are  to  be  misused,  the  funds 
of  the  corporation  which  are  to  be  misappropriated,  and  the  corporation 
is,  therefore,  the  party  to  be  injured  and  should  itself  seek  redress. 
This  class  of  cases  must  not  be  confounded  with  the  preventive  remedy 


Trimble  v.  American  Sugar  Refining  Co.,  61  N.  J.  Eq.  340   (1901);  Stevens 
V.  United  States  Steel  Corporation,  68  N.  J.  Eq.  373  (1905). 

4— Elkins  v.  Camden  &  Atlantic  R.  R.  Co.,  36  N.  J.  Eq.  5  (1882). 

5 — Brown  v.  Vandyke,  8  N.  J.  Eq.  795  (Court  of  Errors  &  Appeals,  1853). 
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of  every  stockholder  to  restrain  acts  ultra  vires  the  corporation,  which 
belong  to  the  first  class  of  actions  described  above,  s  and  the  recovery 
to  be  obtained,  whether  pecuniary  or  otherwise,  is  for  its  benefit  and 
belongs  to  it  alone. 

A  stockholder  may  bring  a  suit  in  equity  in  his  own  name  to  enforce 
a  right  of  the  corporation,  without  first  requesting  the  directors  to  sue, 
when  it  is  made  to  appear  that  if  such  request  had  been  made  it  would 
have  been  refused,  or,  if  granted,  that  the  litigation  following  would 
necessarily  be  subject  to  the  control  of  persons  opposed  to  its  success. 
Where  the  directors  of  a  corporation  are  themselves  the  wrongdoers, 
or  the  partisans  of  the  wrongdoer,  they  are  incapacitated  from  acting 
as  the  representatives  of  the  corporation  in  any  litigation  which  may 
be  instituted  for  the  correction  of  the  wrong  which  it  is  alleged  they 
have  committed  or  approved.^ 

Where  there  has  been  no  actual  refusal,  the  burden  is  on  the  stock- 
holder who  brings  the  suit  to  show  the  existence  of  such  a  state  of  facts 
as  justifies  the  conclusion  that  an  application  to  the  board  to  prosecute 
would  be  futile.8 

If  the  complainant  sets  forth  a  good  cause  of  action  and  there  is  a 
right  in  the  corporation  to  recover,  it  is  a  clear  breach  of  trust  on  the 
part  of  the  directors  not  to  proceed  to  recover  the  same.  For  them  to 
reply  that  it  is  by  them  deemed  inexpedient  to  do  so  is  only  to  em- 
phasize the  breach  of  trust  they  are  committing  by  not  doing  so.a 

The  statement  that  a  majority  of  the  present  board  of  directors  were, 
and  are,  among  the  persons  against  whom  relief  is  sought  by  the  bill, 
discloses  a  situation  which  relieves  the  complainant  from  the  duty  of 
applying  to  them  to  bring  suit  in  the  name  of  the  corporation.io 

In  Siegman  v.  Maloney,  65  N.  J.  Eq.  372  (Court  of  Errors  &  Appeals, 
1903),  it  was  alleged  in  excuse  of  the  failure  of  the  plaintiff  to  apply 
to  the  directors  to  bring  suit,  that  five  of  twelve  directors  in  office  at 
the  time  of  the  institution  of  the  suit  were  upon  the  board  at  the  time 
when  the  alleged  illegal  dividends  were  declared  and  paid;  that  one 
other  of  the  directors  was  a  brother  of  and  connected  in  business  with 
one  of  the  individual  defendants  and  that  still  another  was  "an  em- 
ployee and  representative  of  one  of  the  other  individual  defendants." 
The  court,  however,  said:   "The  presumption  is  that,  notwithstanding 


6 — Willoughby  v.  Chicago  Junction  Railways,  etc.  Co.,  50  N.  J.  Eq.  656 
(1892) 

7— Knoop  V.  Bohmrich,  49  N.  J.  Eq.  82  (1891);  affirmed  50  N.  J.  Eq.  485 
(Court  of  Errors  &  Appeals,  1892);  Willoughby  v.  Chicago  Junction 
Railways,  etc.  Co.,  50  N.  J.  Eq.  656  (1892);  Barry  v.  Moeller,  68  N.  J.  Eq. 
483  (1904). 

8 — Siegman  v.  Maloney,  65  N.  J.  Eq.  372  (Court  of  Errors  &  Appeals, 
1903);  Willoughby  v.  Chicago  Junction  Railway  Co.,  50  N.  J.  Eq.  656 
(1892). 

9 — Groel  v.  United  Electric  Company  of  New  Jersey,  70  N.  J.  Eq.  616 
(1905). 

10 — Appleton  V.  American  Malting  Co.,  65  N.  J.  Eq.  375  (Court  of  Errors 
&  Appeals,  1903). 
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the  relations  existing  between  the  two  directors  and  two  of  the  indi- 
vidual defendants,  against  whom  relief  is  sought,  the  former  would 
faithfully  discharge  the  duty  which  they  owed  to  the  corporation  and  ita 
stockholders,  although  their  action  would  necessarily  have  an  injurious 
effect  upon  the  interests  of  those  defendants.  Neither  the  existence  of 
blood  nor  of  business  relationship  justifies  a  presumption  of  dishonesty 
under  the  conditions  referred  to." 

Stockholders  are  not  held  to  be  in  laches  unless  they  have  unreason- 
ably delayed  proceedings  after  knowledge  of  the  facts. n 

In  Herrick  v.  Dempster,  73  X.  J.  Eq.  145  (1907),  the  corporation  de- 
fendant joined  in  a  demurrer  that  the  complainant  had  not  by  his  bill 
stated  such  a  case  as  to  entitle  him  to  any  relief  of  any  sort  as  to  the 
matters  therein  contained.  It  also  demurred  on  the  ground  that  the 
complainant  had  failed  to  show  any  necessity  for  prosecuting  the  suit 
in  his  own  name.  It  was  held  that  under  these  demurrers  it  was  a  fair 
inference  that  a  request  to  sue  would  not  have  been  acceded  to.  "So  if 
on  the  face  of  the  demurrer  it  appears  that  the  company  is  uniting  with 
the  directors  in  denying  that  it  has  any  cause  of  action  against  some  of 
their  number,  when  on  the  face  of  the  bill  it  is  apparent  that  it  has,  is 
it  to  be  inferred  that  the  attitude  assumed  when  the  demurrer  was  filed 
was  that  which  would  have  been  taken  before  it  was  filed?  In  the 
English  practice,  the  question  could  not  arise.  The  stockholder  makes 
the  company  a  co-complainant.  Under  our  practice,  the  company  is 
quite  anomalously  made  a  defendant.  Hence,  the  difficulty  *  *  *  i 
regard  the  point,  however,  as  not  open  to  argument,  for  it  appears  to 
have  been  necessarily  involved  in  the  decision  in  Siegman  v.  Maloney, 
65  N.  J.  Eq.  372  (Court  of  Errors  and  Appeals,  1903),  and  to  have  been 
then  decided  against  the  contention  of  complainant  in  this  suit,  both 
here  and  on  appeal.  I  have  examined  the  record  of  that  case  and  I  find 
that  a  demurrer  of  precisely  the  same  kind  was  interposed  by  the  com- 
pany, the  only  difference  being  that  there  the  other  defendants  filed 
separate  demurrers,  while  here  the  company  and  the  defendants  sued 
and  joined  in  the  same  demurrer — a  difference  that  seems  to  be  quite 
immaterial.  As  the  court  of  Errors  and  Appeals  sustained  the  decree  of 
this  court  overruling  all  the  demurrers  filed  in  that  case,  the  practice 
appears  to  have  been  settled."  12 

A  plea,  filed  in  behalf  of  the  corporation  that  it  deems  it  inexpedient 
to  bring  the  suit,  only  raises  the  question  whether  the  directors  may 
prohibit  a  stockholder  from  bringing  such  suit  if  in  the  judgment  of 
the  board  it  is  inexpedient;  but  the  facts  set  up  in  the  bill  are  not  tra- 
versed by  the  plea.-? 

Vice-Chancellor  Garrison  said  in  the  Groel  case:  'The  real  meritorious 


11 — Barry  v.  Moeller,  68  N'.  J.  Eq.  4S3  a&04);  Cook  on  Corporations, 
5§  732,  733. 

12 — Stevens,  V.  C,  in  Herrick  v.  Dempster,  73  N*.  J.  Eq.  145   ri907). 

13 — Groel  v.  United  Electric  Company  oi  New  Jersev,  70  N.  J.  Eq.  616 
(1905). 
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question  in  each  case,  however,  is  between  the  formal  defendant  and  the 
actual  defendant,  although  the  machinery  for  bringing  the  case  into 
court  is  set  in  motion  by  the  complainant.  The  formal  defendant  should 
have  the  right  to  object  to  and  to  question  the  power  of  the  complainant 
to  bring  a  suit  in  its  behalf,  but  I  do  not  think  that  the  form  in  which 
it  should  raise  this  objection  should  be  by  plea  or  answer  or  demurrer. 
In  the  English  practice,  the  corporation  in  whose  behalf  the  suit  is 
brought  is  made  a  party  complainant.  If  the  corporation  thus  made  a 
party  complainant  objects  by  petition,  it  is  eliminated  as  a  complainant 
and  is  made  a  defendant.  (Duckett  v.  Gover,  6  Ch.  Div.  82,  85  [Master 
of  Rolls  Jessel,  1877] ;  Wilson  v.  American  Palace  Car  Co.,  64  N.  J.  Eq. 
534  [Vice-Chancellor  Emery,  1903].)  If  we  should  adopt  a  practice  by 
which  the  formal  defendant  should  raise  its  objection  by  a  petition  set- 
ting forth  such  facts  as  it  thought  relevant,  and  giving  the  reasons  why 
it  thought  the  complaining  stockholder  should  not  be  permitted  to  prose- 
cute a  suit  in  its  behalf,  the  court  could,  upon  such  an  issue,  properly 
determine  the  only  question  that  ever  should  be  permitted  to  be  litigated 
between  the  formal  defendant  and  the  complainant  without  in  any  way 
interfering  with  the  real,  meritorious  issue  against  the  actual  de- 
fendant." 14 

After  a  hearing  of  the  cause  upon  its  merits,  it  is  too  late  to  consider 
the  objection  that  application  had  not  been  made  to  the  board  of  di- 
rectors to  bring  suit.is 

Under  a  bill  filed  by  a  stockholder  of  a  company  on  behalf  of  himself 
and  all  other  stockholders,  praying  that  directors  of  the  company  may 
be  made  to  respond  to  said  company  for  losses  sustained  by  it,  by  reason 
of  their  fraudulent  conduct,  a  decree  cannot  be  made  for  the  sole  benefit 
of  the  complainant.ie 

Where  a  stockholder  of  a  corporation  sued  in  its  behalf  to  recover 
salaries  paid  certain  officers  in  excess  of  the  amount  to  which  they  were 
entitled  and  on  other  grounds,  and  recovered  an  amount  as  having  been 
illegally  paid  as  salary,  but  failed  to  substantiate  the  other  charges  of 
the  bill,  it  was  held  that  he  was  entiled  to  receive  out  of  the  money 
recovered,  a  reasonable  amount  of  counsel  fees,  but  not  the  whole  of  his 
counsel  fees  and  disbursements.i7 

The  decree  in  such  a  suit  is  a  bar  to  a  suit  instituted  by  another  stock- 
holder upon  the  same  questions. is 

It  is  improper  practice  to  join  in  one  bill  a  stockholder's  suit  and  the 
statutory  action  to  have  the  corporation  adjudicated  insolvent.  "It 
seems  to  me  that  the  court,  for  its  own  protection,  ought  not  to  allow 


14 — Groel  v.  United  Electric  Company  of  New  Jersey,  70  N.  J.  Eq.  616 
(1905). 

15 — Marr  v.  Marr,  73  N.  J.  Eq.  643  (Court  of  Errors  &  Appeals,  1908). 

16 — Landis  v.  Sea  Isle  City  Hotel  Co.,  53  N.  J.  Eq.  654  (Court  of  Errors  & 
Appeals,  1895). 

17 — Llllard  v.  Oil,  Paint  &  Drug  Co.,  70  N.  J.  Eq.  197  (1903). 

18 — Willoughby  v.  Chicago  Junction  Railways,  etc.,  Co.,  50  N.  J.  Eq.  656 
(1892). 
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such  an  inconsistent,  inconvenient  and  confusing  jumble  of  remedial 
proceedings.  The  rules  of  evidence  governing  the  two  proceedings  are 
entirely  different.  In  the  one  case,  as  I  have  indicated,  what  is  practi- 
cally a  trial  is  held;  in  the  other,  a  limited  hearing  upon  aflSdavits  is 
had  and  upon  that  hearing  the  responsive  allegations  of  the  answer 
and  of  the  affidavits  on  behalf  of  the  defendant  have  a  special  force.  My 
conclusion  is  that  what  now  is  to  be  considered  is  merely  the  motion  for 
an  interlocutory  order  for  a  preliminary  injunction  in  aid  of  the  prose- 
cution of  the  cause  of  action  set  forth  by  the  bill  against  all  of  these 
defendants  under  the  general  equity  jurisdiction  of  the  court.  This  re- 
sult is  in  accordance  with  what  was  practically  an  election  made  by 
counsel  for  the  complainant  upon  the  oral  argument.  The  bill,  there- 
fore, so  far  as  it  undertakes  to  present  the  statutory  action  against  the 
Old  Dominion  Copper  Mining  and  Smelting  Company  as  an  insolvent 
corporation,  will  be  entirely  disregarded."  i9 

In  reference  to  the  right  of  the  court  to  dismiss  without  hearing,  or 
to  refuse  protection  by  preliminary  injunction  because  of  the  mala  fides 
or  bad  motives  of  the  complainant  in  prosecuting  the  suit,  it  has  been 
declared  in  some  cases  to  be  the  rule  that  where  a  suit  is  brought  by  a 
stockholder  for  the  professed  purpose  of  asserting  and  protecting  the 
rights  of  the  company,  and  the  complainant's  rights  are  purely  repre- 
sentative, the  suit  must  be,  bona  fide,  a  suit  of  the  company,  and  that 
if  it  is  in  reality  the  suit  of  others  than  the  complainant,  and  of  persons 
not  interested  as  stockholders,  who,  in  fact,  control  the  suit  for  adverse 
interests,  then  the  suit  may  be  dismissed  as  not  the  suit  of  the  company 
and  as  an  imposition  on  the  court.  The  leading  case  is  Forrest  v. 
Manchester,  etc.  Railway  Co.,  4  DeG.,  F.  &  J.  126  (Court  of  Appeals, 
1861).  In  this  case  the  directors  of  a  rival  company  directed  and  con- 
trolled the  suit  and  indemnified  the  complainant  against  costs.  The  bill 
attacked  a  proceeding  as  ultra  vires,  and  the  complainant's  standing 
was  purely  representative,  and  it  was  dismissed  on  the  ground  that  the 
complainant  was  imposing  on  the  court  in  assuming  to  represent  the 
company's  rights.  In  Seaton  v.  Grant,  the  complainant,  who  had  lost 
money  by  speculating  in  shares  of  a  company,  afterwards  bought  stock 
and  filed  a  bill  as  stockholder,  attacking  certain  proceedings  of  the  di- 
rectors as  fraudulent  uses  of  the  company's  funds.  It  was  satisfactorily 
proved  that  he  bought  the  shares  for  the  purpose  of  bringing  the  suit 
and  of  being  bought  off  and  thus  reimbursing  himself  for  his  losses. 
On  a  motion  to  dismiss  the  bill,  the  Forrest  Case  was  relied  on,  but  the 
motion  was  denied,  both  in  the  court  below  and  on  appeal.  Lord  Cairns 
said,  in  giving  the  opinion  on  appeal,  that  the  main  distinction  between 
the  case  in  hand  and  the  Forrest  Case  was  that  in  the  latter  case  the 
complainant  was  a  mere  puppet  in  the  hands  of  others  who  controlled 
the  suit  and  indemnified  him.  In  the  decision  of  these  cases,  based  on 
the  representative  character  of  the  complainant,  the  bona  fides  of  the 


19 — Pierce  v.  Old  Dominion,  etc.,  Smelting  Co.,  67  N.  J.  Eq.  399  (1904). 
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suit  seems  to  depend  primarily  on  the  question  whether  the  suit  is  in 
fact  the  suit  of  the  complainant,  or  is  in  fact  the  suit  of  and  controlled 
by  others  not  interested  as  stockholders.  And  the  rule  as  to  refusing 
protection  by  injunction,  or  declining  to  hear  the  cause  of  a  complainant 
because  of  his  improper  motives  in  acquiring  his  rights,  or  the  improper 
purposes  of  enforcing  them  by  suit,  has  not  been  extended  in  England  to 
cases  where  the  complainant  is  asserting  a  right  of  property  inherent 
in  himself  as  stockholder  or  otherwise.  In  Mutter  v.  E.  &  M.  Railway 
Co.,  38  Ch.  Div.  92  (Court  of  Appeals,  1888),  it  was  held  that  the  right  to 
inspect  the  register  of  stock,  which  was  given  to  stockholders  by  statute, 
was  a  personal  right  of  the  stockholder,  and  would  be  protected  by 
injunction,  if  necessary,  and  that  this  right  to  protection  was  not  to  be 
denied,  because  complainant  took  the  stock  at  the  instance  of  a  rival 
company  and  for  the  purpose  of  supporting  their  interest.  "WTiere  the 
suit  concerns  or  is  based  on  the  complainant's  own  property  rights, 
either  legal  or  equitable,  it  is  settled  in  New  Jersey  that  the  bad  motives 
of  the  litigant  in  insisting  upon  his  equitable  rights  cannot  be  con- 
sidered as  a  basis  for  refusing  to  recognize  his  rights.  In  Davis  v. 
Flagg,  35  N.  J.  Eq.  491  (1882),  on  a  bill  to  foreclose  a  mortgage  pur- 
chased by  the  complainant,  the  money  secured  by  the  mortgage  was  due, 
but  it  was  found  by  Vice-Chancellor  Van  Fleet,  on  satisfactory  proofs, 
that  the  complainant  was  not  in  good  faith  prosecuting  the  suit  to  re- 
cover his  money,  but  had  purchased  the  mortgage  and  was  prosecuting 
the  suit  to  oppress  the  defendant,  and  to  aid  a  third  person  who  had 
litigation  with  the  defendant.  The  vice-chancellor  held,  on  final  hear- 
ing, that  the  process  of  the  court  of  equity  could  not  be  used  for  inequit- 
able ends,  and  directed  that  unless  complainant,  on  tender  of  the  amount 
due,  assigned  his  mortgage  to  persons  designated  by  defendant,  his  suit 
should  be  stayed.  On  appeal,  it  was  said  by  Chief- Justice  Beasley,  de- 
livering the  opinion,  that  the  legal  pursuit  of  a  man's  right  cannot  be 
deemed  either  illegal  or  inequitable,  and  that  to  sanction  the  rule  that  a 
legal  or  equitable  right  is  not  enforceable  in  the  court  of  chancery,  if  the 
motive  leading  to  the  acquisition  of  such  right  has  been  immoral  or 
otherwise  censurable,  would  be  at  variance  with  some  of  the  most  pri- 
mary principles  of  our  system  of  jurisprudence.  In  Elkins  v.  Camden 
&  Atlantic  Railroad  Co.,  36  N.  J.  Eq.  467,  an  interlocutory  injunction 
restraining  an  illegal  amendment  of  by-laws,  made  by  directors  for  the 
purpose  of  continuing  themselves  in  office,  was  granted  to  a  stockholder. 
On  appeal  the  objection  was  taken  that  the  stockholder  was  not  a  bona 
fide  stockholder;  that  his  stock  had  been  purchased  with  the  money  of 
rival  companies  and  was  held  in  the  interest  of  those  companies,  and  the 
control  of  the  business  in  the  interest  of  those  rival  companies  was  con- 
templated. It  was  therefore  insisted  that  he  had  no  standing  in  equity 
for  protection  by  preliminary  injunction.  But  the  court  of  appeals  held 
that  the  right  to  hold  the  stock  and  vote  on  it  was  a  statutory  property 
right  and  that  complainant  could  not  be  deprived  of  this  right,  because 
ihe  proposed  to  use  his  legal  right  for  purposes  thought  by  others  to  be 
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inimical  to  the  corporation.  "These  cases,  I  think,  establish  the  rule- 
that  where  the  only  method  of  protecting  or  asserting  a  property  right 
of  complainant  is  in  a  court  of  equity,  the  court  cannot  refuse  to  decide 
or  hear  a  complainant  upon  the  question  of  right,  merely  because  of  his 
improper  motive  in  the  acquisition  or  prosecution  of  his  rights.  That 
the  motive  of  a  complainant  in  prosecuting  an  equitable  property  right 
is  to  be  bought  off  is  not  a  reason  for  dismissing  the  case  and  refusing 
to  try  the  question  of  right.  Complainant  is  entitled  to  have  the  ques- 
tion of  such  alleged  equitable  right  tried.  If  the  complainant's  rights 
are  legal  as  well  as  equitable,  the  court  of  equity  may  perhaps,  on  the 
final  hearing  or  on  the  application  for  preliminary  injunction,  consider 
the  question  of  motive  as  bearing  upon  the  right  to  equitable  relief,  or 
remitting  complainant  to  his  purely  legal  rights.  But  where  his  prop- 
erty rights  are  equitable  only,  it  would  seem  to  be  clear  that  whatever 
his  motives  in  prosecuting  the  suit  may  be,  he  is  not  only  entitled  ta 
have  his  case  heard  on  final  hearing,  but  also  to  have  the  protection 
by  preliminary  injunction,  if  his  right  be  sufficiently  established  and 
such  protection  is  absolutely  necessary  for  the  protection,  pendente  lite, 
of  the  equitable  right."  20 

Nor  is  the  acquiescence  of  the  complaining  stockholder  a  bar  to  relief. 
"Another  ground  upon  which  the  right  of  the  complainant  to  maintain 
this  action  is  attacked,  is  that  either  they,  or  those  from  whom  they 
purchased  their  stock,  participated  in  the  distribution  of  the  illegal 
dividends,  and  are  for  that  reason  (as  it  is  contended)  disqualified  from 
maintaining  this  suit,  unless  and  until  they  return  into  the  treasury 
of  the  company  so  much  of  the  illegal  dividends  as  was  paid  upon  the 
stock  which  they  hold.  But  this  contention  is  based  upon  a  misconcep- 
tion of  the  real  situation.  The  complainants  do  not  bring  the  suit  to 
establish  any  right  of  their  own,  or  because  they  are  personally  entitled 
to  the  relief  sought.  They  are  permitted  to  sue  ex  necessitate  rei,  be- 
cause the  interests  of  those  in  control  of  the  corporation  are  hostile  to 
the  interests  of  the  corporation  itself.  Although,  on  the  record,  the 
corporation  is  a  party  defendant,  yet,  in  reality,  the  complainants  rep- 
resent it.  Except  in  name,  the  suit  is  an  action  brought  by  the  corpora- 
tion; it  is  maintained  solely  for  its  benefit,  and  the  final  relief,  when 
obtained,  belongs  to  it  and  not  to  the  complainants.  The  fact  that  the 
complainants,  or  those  from  whom  they  purchased  their  stock,  parti- 
cipated in  the  distribution  of  the  illegal  dividends,  is  no  bar  to  the  right 
of  the  corporation  to  obtain  the  relief  sought."  21 

In  Knoop  v.  Bohmrich,  49  N.  J.  Eq.  82  (1891),  it  was  held,  however, 
that  where  one  stockholder  agreed  with  another,  at  the  formation  of  a 
corporation,  that  the  other  might  pay  for  his  stock  with  property,  at  a 


20 — Vice-chancellor  Emery  in  Hodge  v.  United  States  Steel  Corpora- 
tion, 64  N.  J.   Eq.   Ill    (1902). 

21 — Appleton  v.  American  Malting  Co.,  65  N.  J.  Eq.  375  (Court  of  Error* 
&  Appeals,  1903). 
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valuation  agreed  upon  by  them,  and  afterwards  consented  to  the  issue 
of  stock  in  execution  of  the  contract,  though  the  corporation  was  not 
bound  by  their  contract,  the  consenting  stockholder  would  be  held  to  be 
bound  by  it  to  the  extent  of  depriving  him  of  the  right  to  maintain  an 
action  to  compel  the  other  stockholder  to  pay  for  his  stock  in  a  manner 
different  from  that  agreed  upon. 

Where  a  stockholder  owning  a  small  portion  of  the  stock  of  a  cor- 
poration brings  suit  in  equity  for  an  alleged  misconduct  in  the  manage- 
ment of  the  corporate  business,  it  has  been  held  that  he  must  show  a 
clear  cause  by  distinct  affirmative  allegations,  even  if  they  include  alle- 
gations of  a  negative  character,  and  that  the  bill  should  also  allege  that 
neither  the  complainant  nor  his  predecessor  in  interest  ever  acquiesced 
in  such  policy.22 

52.  POAV^RS  AND  FUNCTIONS  OP  STOCKHOLDERS  COLLECT- 
IVELY IN  RESPECT  TO  THE  RIANAGEMENT  OF  CORPO- 
RATE AFFAIRS;  THE  PRINCIPLE  OF  MAJORITY  RULE. 

"In  this  connection,"  said  Vice-Chancellor  Pitney,  "it  is  worthy  of 
remark  that  the  stockholders,  as  such,  have  no  power  to  make  any  con- 
tract or  execute  any  work.  Their  power  is  confined  to  electing  directors 
and  advising  them  in  their  conduct  of  the  business  of  the  company."  i 

And  in  Plaquemines  Tropical  Fruit  Company  v.  Buck  (52  N.  J.  Eq. 
219  (1893),  Vice-chancellor  Green  said: 

"The  resolution  of  the  stockholders  (authorizing  the  issue  of  stock 
in  exchange  for  property  to  be  purchased  by  the  corporation)  can  only 
be  considered  as  advisory  and  as  giving  their  consent.  The  function 
of  this  meeting  of  incorporating  shareholders  was  for  organization  in 
the  first  place,  the  adoption  of  by-laws  and  the  election  of  directors 
afterwards.  It  may  sometimes  become  necessary  in  the  transaction  of 
some  kinds  of  business  of  a  corporation,  to  have  the  consent  of  all  the 
stockholders,  or  of  a  certain  proportion  of  them,  and  resolutions  giving 
such  consent  or  advice  have  the  effect  of  empowering  the  directors  to 
act.  But  the  board  of  directors  is  the  legal  executive,  recognized  as 
such  not  only  in  practice  and  on  principle,  but  by  the  statute." 

In  Durfee  v.  Old  Colony  Railroad  Co.,  5  Allen  230,  Chief- Justice  Bige- 
low  says:  "It  may  be  stated  as  an  indisputable  proposition,  that  every 
person  who  becomes  a  member  of  a  corporation  aggregate  by  purchasing 
and  holding  shares  agrees  by  necessary  implication  that  he  will  be 
bound  by  all  acts  and  proceedings  within  the  scope  of  the  powers  and 
authority  conferred  by  the  charter,  which  shall  be  adopted  or  sanc- 
tioned by  the  vote  of  the  majority  of  the  shareholders  of  the  corpora- 
tion, duly  taken  and  ascertained  according  to  law.  This  is  the  un- 
avoidable result  of  the  fundamental  principle  that  the  majority  of  the 


22 — Trimble  v.  American  Sugar  Refining  Co.,  61  N.  J.  Eq.  340  (1901). 
1 — Loewenthal  v.  Rubber  Reclaiming  Company,  52  N.  J.  Eq.  440   (1894). 
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stockholders  can  regulate  and  control  the  lawful  exercise  of  the  powers 
conferred  on  a  corporation  by  its  charter."  2 

53.   RELATION  OF  THE  3L\JORITY  TO  THE  IVHNORITY  STOCK- 
HOLDERS. 

The  general  rule  is  that  the  individual  stockholders  are  not  trustees 
for  each  other,  but  each  may,  as  a  member  of  the  general  corporate 
body,  exercise  his  individual  rights  and  vote  equally  with  other  stock- 
holders on  the  ratification  of  a  contract  in  which  he  is  interested,  and 
ratification  or  adoption  of  the  contract  is  valid  even  if  carried  by  his 
vote.i 

This  right  of  the  majority  (statutory  or  other)  either  to  originally 
direct  or  to  affirm  contracts  or  other  proceedings  in  which  the  directors 
or  the  majority  stockholders  are  interested,  is  not,  however,  absolute, 
but  is  subject  to  the  necessary  qualification  that  the  majority,  although 
they  may  deal  with  the  assets  of  the  company,  cannot  so  deal  with 
them  as  to  divide  these  assets  more  or  less  between  themselves  to  the 
exclusion  of  the  minority.2 

The  majority  stockholder  of  a  corporation  does  not  manage  the  cor- 
poration, nor  does  he  "go  into  the  business"  of  the  corporation.  The 
directors  of  the  corporation  manage  its  business. 3 

"Authorities  have  been  cited  to  support  the  proposition  that  an  in- 
dividual or  a  corporation  holding  a  majority  of  the  capital  stock  of 
another  corporation  sustains,  by  reason  of  such  holding,  a  fiduciary 
relation  to  the  minority  stockholders,  and  therefore  it  is  argued  the 
acquisition  of  a  majority  of  Fidelity  stock  by  the  Prudential  company 
should  be  avoided.  (Xoyes,  Intercorporate  Relations,  §  300;  Farmers' 
Loan  &  Trust  Co.  v.  New  York  &  N.  R.  Co.,  150  N.  Y.  410;  7  Thomp. 
Corp.  §  8223.)  But  these  authorities  only  hold,  in  effect,  that  the 
fiduciary  relation  arises  when  the  majority  stockholder  assumes  con- 
trol of  the  corporation  and  dictates  the  action  of  the  directors.  The 
majority  stockholder  is  not  made  a  trustee  for  the  minority  stock- 
holders in  any  sense  by  the  mere  fact  that  he  holds  a  majority  of  the 
stock,  or  by  the  further  fact  that  he  uses  the  voting  power  of  his  stock 
to  elect  a  board  of  directors  for  the  corporation.  The  majority  stock- 
holder does  not  necessarily  control  the  directors  whom  he  appoints,  and 
in  fact,  he  has  no  right  to  control  them,  and  if  they  are  controlled  by 
him,  they  may  be  violating  their  duty,  for  which  he  also  may  be  liable. 
The  majority  stockholder  may  use  his  voting  power  so  as  to  constitute 
all  the  holders  of  the  minority  stock  the   entire  board  of  directors. 


2 — Quoted  with  approval  in  United  States  Steel  Corporation  v.  Hodge, 
64  N.  J.  Eq.  807  (Court  of  Errors  &  Appeals,  1902). 

1 — Hodge  v.  United  States  Steel  Corporation,  64  N.  J.  Eq.  807  (Court  of 
Errors  &  Appeals,  1902);  Lillard  v.  Oil,  Paint  &  Drug  Co.,  70  N.  J.  Eq.  197 
(1903). 

2— Lillard  v.  Oil,  Paint  &  Drug  Co.,  70  N.  J.  Eq.  197  (1903). 

3_Plaquemines  Tropical  Fruit  Co.  v.  Buck,  52  N.  J.  Eq.  219,  238  (1893); 
Cook  on  Corporations,  §  709. 
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No  liability  of  the  majority  stockholder  to  the  minority  stockholder  for 
the  misdeeds  of  his  common  trustees — ^the  directors — can  arise  from 
the  mere  fact  that  the  majority  stockholder  had  the  power  to  appoint, 
or,  in  fact,  did  appoint,  these  trustees.  Such  liability,  however,  may 
arise  if  the  majority  stockholder  has  made  the  derelict  trustees  his 
agents  and  dictated  their  conduct,  and  thus  caused  a  breach  of  fiduciary 
duty,  of  which  the  minority  stockholders  complain.  The  correct  prin- 
ciple, in  my  judgment,  is  laid  down  by  Judge  Kirkpatrick  in  the  case 
of  Windmuller  v.  Standard  Distilling  Co.,  114  Fed.  Rep.  491.  In  that 
case  the  majority  stockholder  was  a  corporation,  which  had  guaranteed 
the  dividends  upon  the  stock  of  the  other  corporation,  the  majority  of 
whose  stock  it  held.  The  business  of  the  latter  corporation  was  pros- 
perous, and  its  directors  had  been  appointed  by  the  majority  stock- 
holder. These  directors,  whose  honesty  was  not  impeached,  passed 
the  initial  resolution  for  the  dissolution  of  their  corporation.  The 
minority  stockholders  made  no  complaint — made  no  attack  upon 
this  apparently  gross  breach  of  fiduciary  duty  on  the  part  of  these 
directors.  But  these  minority  stockholders  filed  their  bill  against 
the  majority  stockholder  to  restrain  it  from  voting  at  the  sub- 
sequent stockholders'  meeting,  in  accordance  with  its  own  selfish  in- 
terest, for  the  dissolution  of  the  corporation,  which  dissolution  neces- 
sarily involved  the  discharge  of  its  contract  of  guaranty.  The  court, 
it  seems  to  me,  strictly  in  accordance  with  the  well-settled  principles, 
held  that  the  complainants  had  bought  their  stock  subject  to  the  laws 
of  New  Jersey,  which  permitted  the  directors  of  their  company  to  in- 
stitute the  proceedings  for  dissolution  and  which  allowed  every  stock- 
holder to  vote  on  this  question  in  accordance  with  his  own  selfish  in- 
terest. The  injunction  therefore  was  denied,  and  it  may  be  that  a 
great  wrong  remained  unredressed.  If  the  complainants  had  attacked 
the  action  of  the  directors  in  instituting  the  proceedings  for  dissolution 
as  the  product  of  bribery,  or  improper  influence  of  any  kind,  or  of 
favoritism  to  the  majority  stockholder,  who  had  appointed  the  direct- 
ors, a  very  different  case  would  have  been  presented.  If  the  complain- 
ants had  also  charged  that  the  directors — their  trustees — had  not  only 
committed  a  gross  and  flagrant  breach  of  duty,  but  that  the  majority 
stockholder  had  instigated  them  to  do  it,  a  strong  case,  apparently, 
would  have  been  made  out  in  which  to  hold  the  majority  stockholder 
liable  for  damages."  * 

54.  MEETINGS  OF  STOCKHOLDERS. 

The  Corporation  act  provides  (§17)  that  every  corporation  may  de- 
termine by  its  certificate  of  incorporation  or  by-laws  the  manner  of 
calling  and  conducting  all  meetings,  what  number  of  shares  shall  en- 
title the  stockholders  to  one  or  more  votes,  what  number  of  stock- 


4 — Robotham  v.  Prudential  Insurance  Co.,  64  N.  J.  Eq.  673  (1903).  See 
also  Bijur  v.  Standard  Distilling  &  Distributing  Co.,  74  N.  J.  Eq.  546 
(1908). 
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holders  shall  attend,  either  in  person  or  by  proxy,  or  what  number  of 
shares  or  amount  of  interest  shall  be  represented  at  any  meeting  in 
order  to  constitute  a  quorum.  The  act  further  provides,  however,  that 
in  no  case  shall  more  than  a  majority  of  shares  or  amount  of  interest 
be  required  to  be  represented  at  any  meeting  in  order  to  constitute  a 
quorum  and  that  if  the  quorum  shall  not  be  so  determined  by  the  cor- 
poration, a  majority  in  interest  of  the  stockholders,  represented  either 
in  person  or  by  proxy,  shall  constitute  a  quorum. 

The  Corporation  act  provides  (§44)  that  in  all  cases  where  it  is  not 
otherwise  provided  by  law,  the  meetings  of  the  stockholders  of  every 
corporation  of  this  state  shall  be  held  at  its  principal  office  in  this  state. 

Independent  of  this  statutory  provision,  it  is  a  rule  of  law  that  a 
private  corporation,  whose  charter  has  been  granted  by  one  state,  can- 
not hold  meetings  and  pass  votes  in  another  state.i 

A  meeting  may  be  held  on  a  legal  holiday.  The  third  section  of  the 
act  relating  to  public  holidays  (P.  L.  1891,  p.  83)  expressly  provides 
that  the  act  shall  not  be  construed  as  interfering  with  any  person  or 
corporation  transacting  business  in  this  state,  either  private  or  public.2 

Notice  of  a  meeting  may  be  waived  by  a  stockholder.  The  general 
rule  is  that  statutory  provisions  designed  solely  for  the  benefit  of  in- 
dividuals, may  be  waived,  and  that  only  where  the  enactment  is  to 
secure  general  objects  of  policy  or  morals,  does  this  rule  not  apply.s 

By  an  amendment  to  section  16  of  the  Corporation  act  passed  in  1902 
(P.  L.  p.  217)  it  is  provided  that  whenever,  under  any  of  the  provisions 
of  this  act,  or  any  amendment  thereto,  a  corporation  is  authorized  to 
take  any  action  after  notice  to  its  members  or  stockholders,  or  after 
the  lapse  of  a  prescribed  period  of  time,  such  action  may  be  taken  with- 
out notice  and  without  the  lapse  of  any  period  of  time,  if  such  action 
be  authorized  or  approved  and  such  requirements  be  waived,  in  writing, 
by  every  member  or  stockholder  of  such  corporation  or  by  his  attorney 
thereunto  authorized. 

And  where  all  the  stockholders  are  represented  at  a  meeting  no  in- 
formality in  the  manner  of  calling  or  giving  notice  of  the  meeting  will 
be  considered  by  the  court.* 

The  waiver  may  be  implied.  Thus  where  stockholders,  at  a  special 
meeting,  did  not  object  to  it  as  irregularly  called,  but  in  a  protest  filed 
assumed  its  regularity,  and  the  restraining  order  which  they  sought  to 
procure  was  against  a  regularly  called  meeting,  it  was  held  that  any 
objection  to  the  regularity  of  the  call  for  the  meeting  must  be  deemed 
to  have  been  waived. = 

Where  a  notice  is  required  to  be  published  for  four  weeks  next  pre- 


1— miles  V.  Parrish,  14  N.  J.  Eq.  380   (1862). 
2 — Mueller  v.  Egg  Harbor  City,  55  N.  J.  L.  245  (1893). 
3— Quick  V.  Corlies.  39  N.  J.  L.  11  (1876). 
4— In  re  Griffing  Iron  Co.,  63  N.  J.  L.  168  (1898). 

5 — weinburgh   v.   Union   Street   Ry.  Advertising   Co..   55   N.  J.   Eq.    640 
(1897. 
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ceding  the  day  appointed  for  the  meeting,  there  must  be  four  whole 
weeks  (i.  e.,  twenty-eight  days)  between  the  first  insertion  of  the  ad- 
vertisement in  the  newspaper  and  the  day  fixed  for  the  meeting.s 

Where  the  quorum  is  not  fixed  by  the  certificate  or  by-laws  the  com- 
mon law  rule  applies,  that  where  a  society  is  composed  of  an  indefinite 
number  of  persons,  a  majority  of  those  who  appear  at  a  regular  meeting 
constitute  a  quorum  to  transact  business,  and  the  presumption  is  that  all 
the  members  present  who  observe  silence  when  a  question  is  put,  con- 
cur with  the  majority  of  those  who  actually  vote — this  is,  if  the  ques- 
tion be  put  audibly  and  explicitly^ 

55.  CALL  OF  MEETING  BY  THREE  OR  MORE  STOCKHOLDERS. 

It  is  provided  by  statute  (Corporation  act,  §  46)  that  whenever,  for 
any  reason,  a  legal  meeting  of  the  stockholders  of  any  corporation  can- 
not be  otherwise  called,  three  or  more  stockholders  having  voting  pow- 
ers may  call  such  meeting  by  publishing  ten  days'  notice  of  the  time, 
place  and  purposes  of  the  meeting  in  a  newspaper  published  in  the 
county  in  which  its  principal  oflBce  in  this  state  is  located,  and  mailing 
■such  notice  to  all  stockholders  whose  post-office  address  is  known  or  can 
be  ascertained.  It  further  provides  that  a  meeting  called  as  aforesaid 
shall  be  a  legal  meeting  of  the  corporation,  and  that  if  there  be  no 
officers  present,  the  stockholders  may  elect  officers  for  the  meeting  and 
that  the  secretary  of  the  meeting  shall  record  the  proceedings  thereof 
in  the  book  of  minutes  of  the  corporation. 

56.  CORPORATE  ELECTIONS. 

All  elections  for  directors  shall  be  by  ballot,  unless  otherwise  ex- 
pressly provided  in  the  charter  or  certificate  of  incorporation;  the  poll 
at  every  such  election  shall  be  opened  between  the  hours  of  nine  o'clock 
in  the  morning  and  five  o'clock  in  the  afternoon,  and  shall  close  before 
nine  o'clock  in  the  evening;  the  same  shall  remain  open  at  least  one 
liour,  unless  all  of  the  stockholders  are  present  in  person  or  by  proxy 
and  have  sooner  voted,  or  unless  all  the  stockholders  waive  this  pro- 
vision in  writing;  the  persons  receiving  the  greatest  number  of  votes 
flhall  be  the  directors;  provided,  however,  that  unless  otherwise  pro- 
vided in  the  original  or  amended  certificate  of  incorporation,  or  in  the 
by-laws  approved  at  a  stockholders'  meeting,  in  all  corporations  formed 
under  the  provisions  of  this  act,  a  majority  in  interest  of  all  the  stock- 
liolders  shall  be  present  in  person  or  by  proxy  to  constitute  a  quorum.i 

The  proviso  in  the  preceding  paragraph  changes  the  common  law  rule 
as  to  quorum  (see  §  54  above)  so  far  as  elections  of  directors  are  con- 
cerned. 

The  directors  shall  cause  the  secretary,  or  other  officer  designated  by 
them  having  charge  of  said  books,  to  make  at  least  ten  days  before 


6 — See  Parsons  v.  Lanning,  27  N.  J.  Eq.  70  (1876);  State,  Barclay,  pros., 
,  Elizabeth,  41  N.  J.  Ju.  517   (1879). 

7 — Worrell  v.  First  Presbyterian  Church,  23  N.  J.  Eq.  96  (1872). 
1 — Corporation  Act,  §  34,  as  amended  by  P.  L.  1902,  p.  201. 
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every  election  after  the  first  election,  a  full,  true  and  complete  list,  in 
alphabetical  order,  of  all  the  stockholders  entitled  to  vote  at  the  ensu- 
ing election,  with  the  residence  of  each,  and  the  number  of  shares  held 
by  each,  which  list  shall  at  all  times  during  the  usual  hours  for  busi- 
ness be  kept  at  such  principal  and  registered  ofBce,  and  open  to  the 
examination  of  any  stockholder  at  said  ofl5ce,  and  if  any  officer  having 
charge  of  such  books  or  list  shall,  upon  demand  by  any  stockholder, 
refuse  or  neglect  to  exhibit  such  books  or  list,  or  submit  them  to  ex- 
amination as  aforesaid,  he  shall  for  every  such  offense  forfeit  the  sum 
of  two  hundred  dollars,  one-half  thereof  to  the  use  of  the  state  of  New 
Jersey  and  the  other  half  to  him  who  will  sue  for  the  same,  to  be  re- 
covered by  action  of  debt  in  any  court  of  record,  together  with  costs  of 
suit,  and  the  books  aforesaid  shall  be  the  only  evidence  as  to  who  are 
the  stockholders  entitled  to  examine  such  books  or  list,  and  to  vote  at 
such  election;  and  the  board  of  directors  shall  produce  at  the  time  and 
place  of  such  election  such  books  and  list,  there  to  remain  during  the 
election,  and  the  neglect  or  refusal  of  said  directors  to  produce  the 
same  shall  render  them  ineligible  to  any  office  at  such  election. 2 

In  case  the  right  to  vote  upon  any  share  of  stock  shall  be  questioned, 
the  inspectors  of  the  election  shall  refer  to  the  stock  books  of  the  cor- 
poration to  ascertain  who  are  the  stockholders,  and  in  case  of  a  dis- 
crepancy between  the  books,  the  transfer  book  shall  control  and  deter- 
mine who  are  entitled  to  vote.s 

No  person  who  is  a  candidate  for  the  office  of  director  shall  act  as 
judge,  inspector  or  clerk  of  any  election  for  directors;  and  if  any  can- 
didate shall  so  act  and  be  elected,  his  election  shall  be  void,  and  the 
directors  shall  not  appoint  such  person  a  director  within  twelve  months 
next  succeeding;  this  section  shall  not  apply  to  the  first  election  of  di- 
rectors.* 

In  Downing  v.  Potts,  23  N.  J.  L.  66  (1851),  it  was  held  that  the  statu- 
tory requirement  that  a  list  of  the  stockholders  entitled  to  vote,  with 
the  shares  held  by  each,  shall  be  made  out  ten  days  prior  to  the  election, 
is  directory  only,  and  non-compliance  with  it  does  not  of  itself  make 
void  the  election.  The  court  said:  "The  suggestion  made  upon  the  argu- 
ment, and  earnestly  pressed  upon  the  court,  that  the  list  of  voters  re- 
quired to  be  prepared  and  exhibited  previous  to  the  election  operates 
as  a  registry  of  voters,  and  must  therefore  be  rigidly  enforced,  does  not 
appear  to  be  well  founded.  The  list  of  stockholders  does  not  operate 
as  a  registry  of  voters.  The  right  of  the  stockholder  to  vote  does  not 
depend  upon  his  name  being  contained  in  the  list;  on  the  contrary,  the 
statute  expressly  declares  that  the  books  of  the  corporation  shall  be 
the  only  evidence  who  are  the  stockholders  entitled  to  vote.  •  *  • 
A  mere  omission  to  make  out  the  prescribed  list  the  specified  time  be- 
fore the  election,  or  a  failure  on  the  part  of  the  directors  to  exhibit  at 


2 — Corporation  Act,  §  33,  as  amenaed  by  P.  L.  1898,  p.  408 
3 — Corporation  Act,  §  40. 
4 — Corporation  Act,  §  35. 
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the  time  and  place  of  election  a  full,  true  and  complete  list  of  all  the 
stockholders  entitled  to  vote,  constitutes  in  itself  no  sufficient  ground 
to  declare  the  election  a  nullity.  Such  omission  may  have  been  the 
result  of  accident  or  inadvertence,  and  may  occasion  no  prejudice  to 
the  right  of  any  corporator.  There  should,  at  least,  be  made  manifest 
reasonable  ground  for  apprehending  that  such  omission  operated  preju- 
dicially to  the  rights  of  the  party  complaining." 

"The  phrase  'the  books  containing  the  names  of  the  stockhkolders' 
was  used  by  the  legislature  in  its  ordinary  and  popular  signification, 
and  must  be  construed  to  mean  all  the  books  of  the  company  in  which 
the  names  of  the  stockholders  are  regularly  registered.  It  includes, 
therefore,  not  only  the  books  of  original  subscription,  but  the  certifi- 
cate book,  and  we  incline  to  think  the  stock  ledger  also.  But  when 
the  legislature  declared  that  the  books  aforesaid  shall  be  the  only 
evidence  who  are  the  stockholders  entitled  to  vote,  it  cannot  be  sup- 
posed that  they  designed  to  introduce  new  rules  of  evidence  or  to  sub- 
vert its  plainest  principles.  They  declare  that  the  books  of  the  com- 
pany shall  be  the  only  evidence  of  a  right  to  vote.  No  other  evidence 
shall  be  appealed  to;  no  transfer  of  property  in  the  stock,  between  the 
parties,  shall  avail  against  the  evidence  of  the  books  upon  the  question 
of  a  right  to  vote.  But  they  do  not  declare  that  every  book  in  which 
the  names  of  the  stockholders  may  be  written  shall  be  evidence.  *  *  * 
Now  the  stock  ledger  is  not  a  book  of  original  entries,  it  is  a  mere 
transcript  from  other  books.  It  is  not  original  evidence.  It  can  be  of 
no  value  as  evidence,  unless  so  far  as  it  is  sustained  by  the  original 
entries.  If  made  evidence  by  force  of  the  enactment  (which  seems 
not  entirely  free  from  doubt)  it  never  could  have  been  designed  to 
supersede,  much  less  to  contravene  the  original  entries  themselves. 
No  entry,  therefore,  in  the  stock  ledger,  or  omission  of  an  entry  in  that 
book,  could  deprive  a  party  of  his  right  to  vote,  who  appeared  by  the 
certificate  book  to  be  the  owner  of  shares  which  did  not  appear  to  have 
been  transferred,  or  who  appeared  by  the  transfer  book  to  be  the  owner 
of  stock  there  standing  in  his  name."  5 

In  re  U.  S.  Cast  Iron  Pipe  Co.,  74  N.  J.  L.  315,  it  was  held  that  when 
the  stock  certificate  book  is  used  as  a  transfer  book  and  all  transfers 
of  stock  are  made  upon  the  surrender  of  a  certificate  with  endorse- 
ment of  the  transfer  of  the  same  thereon,  the  certificate  with  its  en- 
dorsement is  the  best  evidence  of  the  transfer  and  such  stock  certifi- 
cate book  is  the  transfer  book  within  the  meaning  of  the  statutory  re- 
quirement. 

Votes  case  for  a  candidate  who  is  disqualified  for  the  office,  will  not  be 
thrown  away,  so  as  to  make  the  election  fall  on  a  candidate  having  a 
minority  of  votes,  unless  the  electors  casting  such  votes  had  knowl- 
edge of  the  fact  on  which  the  disqualification  of  the  candidate  for  whom 
they  voted,  rested,   and  also  knew  that  the  latter  was,  for  that  reason. 


-Downing  v.  Potts,  23  N.  J.  L,.  66  (1851). 
N.  J.  Corp.  Law. — 9 
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disabled  by  law  from  holding  the  office.  Whether  a  vote  given  for  a 
disqualified  candidate  is  so  completely  thrown  away  as  to  be  entirely 
void,  is  a  mixed  question,  made  up  of  the  fact  of  disqualification,  and 
knowledge  by  the  voter  of  the  legal  effect  of  the  disqualification.  The 
inspectors  have  no  power  to  pass  upon  the  eligibility  of  the  persons 
for  whom  votes  are  proposed  to  be  cast.  The  question  of  eligibility  is 
one  that  can  be  raised  only  in  the  courts. s 

An  election  of  directors  not  held  at  the  annual  meeting  of  stock- 
holders nor  at  a  special  meeting  called  for  the  purpose  on  notice  to  the 
stockholders,  nor  with  their  unanimous  consent,  is  void.";^ 

The  directors  cannot  by  a  by-law  so  change  the  time  of  holding  the 
annual  election  that  they  will  continue  themselves  in  office  more  than 
a  year,  against  the  wishes  of  the  holders  of  a  majority  of  the  stock. 
The  right  to  change  the  day  for  the  annual  meeting  is  one  which,  from 
its  very  nature,  can  alone  be  exercised  by  the  stockholders-^ 

If  the  election  for  directors  of  any  corporation  shall  not  be  held  on 
the  day  designated  by  the  act  or  certificate  of  incorporation  or  by-laws, 
the  directors  shall  cause  the  election  to  be  held  as  soon  thereafter  as 
conveniently  may  be;  no  failure  to  elect  directors  at  the  designated 
time  shall  work  any  forfeiture  or  dissolution  of  the  corporation,  but 
any  justice  of  the  supreme  court  may  summarily  order  an  election  to 
be  held  upon  the  application  of  any  stockholder,  and  may  punish  the 
directors  for  contempt  of  court  for  failure  to  obey  the  order.9 

The  consequence  of  neglecting  their  duty  is  that  the  stockholders 
may  compel  them  to  do  their  duty  by  mandamus  or  otherwise  imme- 
diately. "It  was  not  intended  to  impair  the  charter  right  of  holding 
an  election  at  any  time,  but  to  hasten  and  quicken  the  directors  in  us- 
ing it,  and  by  putting  it  in  the  power  of  the  stockholders  to  compel 
them  to  do  it,  if  they  should  neglect.     *     *     *"  lo 

Directors  of  a  corporation  who  are  in  office  cannot  dispute  the  right 
of  a  stockholder  to  have  a  new  election  of  directors  held  in  accordance 
with  the  by-laws,  on  the  ground  that  the  stockholder  bought  his  stock 
with  the  money  of  rival  companies,  and  intends  to  use  his  legal  rights 
as  the  holder  of  a  majority  of  the  capital  stock  for  purposes  detri- 
mental to  the  interests  of  the  corporation,  and  that  the  proposed  elec- 
tion of  directors  is  a  step  towards  the  illegal  control  of  the  property 
and  the  business  of  the  corporation." 

57.  REVIEW  OF  CORPORATE  ELECTION  BY  THE  SUPREME 
COURT. 

The  Corporation  Act  provides  (§42)  that  the  Supreme  Court,  upon 
application  of  any  person  who  may  be  aggrieved  by  or  complain  of 


6 — Matter  of  St.  Lawrence  Steamboat  Co.,  44  N.  J.  L..  529  (1882). 
7 — Dunster  v.  Bernards  Land  &  Sand  Co.,  74  N.  J.  L.  132   (1906). 
g—Elkins  V.  Camden  &  Atlantic  R.  R.  Co.,  36  N.  J.  Eq.  467  (1883). 
9 — Corporation  Act,  §  41. 

10— McNeely  v.  Woodruff,  13  N.  J.  L.  352,  357   (1833). 

11 — Camden  &  Atlantic  R.  R.  Co.  v.  Elkins,  37  N.  J.  Eq.  273   (Court  of 
Errors  &  Appeals,  1883). 
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any  election,  or  any  proceeding,  act  or  matter  in  or  touching  the  same, 
reasonable  notice  having  been  given  to  the  adverse  party,  or  to  those 
who  are  to  be  affected  thereby,  of  such  intended  application,  shall  pro- 
ceed forthwith,  and  in  a  summary  way  hear  the  affidavits,  proofs  and 
allegations  of  the  parties,  or  otherwise  inquire  into  the  matter  or 
causes  of  complaint,  and  thereupon  establish  the  election  so  complained 
of,  or  order  a  new  election,  or  make  such  order,  and  give  such  relief  in 
the  premises  as  right  and  justice  may  require;  the  court  may,  if  the 
case  require  it,  either  order  an  issue  to  be  made  up  in  manner  and 
form  as  it  may  direct,  to  try  the  rights  of  the  respective  parties  to  the 
office  or  franchise  in  question,  or  may  give  leave  to  exhibit,  or  direct 
the  attorney-general  to  exhibit,  an  information  in  the  nature  of  a  quo 
xcarranto  in  relation  thereto. 

The  procedure  for  contesting  corporate  elections,  under  section  42 
of  the  Corporation  act  is  applicable  to  all  corporations  in  which  there 
are  shares  of  capital  stock  held  by  individuals  as  private  property,  the 
ownership  of  which  may  be  registered  in  the  corporate  books,  and  will 
entitle  the  holder  to  vote  for  directors  of  the  corporation. i 

In  a  proceeding  under  the  statute,  the  inquiry  before  the  court  is 
limited  to  the  consideration  whether  or  not  the  election  complained  of 
has  been  conducted  according  to  the  statutory  provisions.  In  any  com- 
plaint to  the  court  of  such  an  election,  or  of  any  provisions  touching 
the  same,  the  grounds  of  complaint  should  appear  in  the  application 
or  affidavits,  to  the  end  that  in  the  preliminary  proceedings  which 
give  jurisdiction,  it  appear  what  violations  of  the  statutory  regula- 
tions have  occurred.2 

The  admission  of  some  illegal  votes  and  rejection  of  some  legal  ones, 
may  occur  in  almost  any  election,  but  when  these  errors  shall  be  all 
corrected,  if  a  majority  of  legal  votes  still  appears  for  those  who  are 
returned,  it  would  be  wrong  and  unjust  that  the  majority  should  not 
prevail.3 

Where  it  was  contended  by  the  petitioner  that  the  directors  in  office 
at  the  time  the  election  was  held  had  rendered  themselves  ineligible 
to  re-election  by  their  neglect  or  refusal  to  produce  the  books  contain- 
ing the  names  of  the  stockholders  as  required  by  section  33  of  the 
Corporation  Act,  and  the  defendants  insisted  that  such  demand,  if 
made  at  all,  was  made  after  the  election  was  over,  and  that  the  con- 
duct of  the  petitioners  amounted  to  a  waiver  of  the  production  of  the 
books,  the  court  held  that  justice  could  be  done  only  by  ordering  a  new 
election  to  be  held.* 

If,  at  the  time  and  place  appointed  for  the  election  of  directors,  the 
stockholders  of  a  corporation  assemble  in  two  bodies  and  cast  their 


1 — In  re  Newark  Library  Association,  64  N.  J.  L.  265  (Court  of  Errors  & 
Appeals,  1900). 

2 — In  re  Leslie,  58  N.  J.  L.  609   (1896). 

3 — McNeely  v.  Woodruff.  13  N.  J.  L.  352,  361   (1833). 

4 — In  re  Directors  of  Jersej'  City  Paper  Co.,  69  N.  J.  L.  594  (1903). 
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ballots  at  separate  polls,  the  court  in  ascertaining  the  result  of  the 
election  may  consider  the  ballots  cast  at  both  polls. s 
This  statutory  proceeding  applies  only  to  stock  corporations.e 

58.  THE  RIGHT  OF  A  STOCKHOLDER  TO  VOTE;  THE  RIGHT  TO 
VOTE  BY  PROXY;  STATUTORY  REGULATIOXS  AS  TO 
VOTING  AND  PROXIES. 

The  right  to  vote  is  a  property  right,  and  except  so  far  as  changed 
by  statute  is  subject  to  the  same  rules  of  law  as  other  property.i 

At  common  law  the  right  of  a  shareholder  to  vote  at  elections  of  of- 
ficers and  in  regard  to  by-laws  for  the  management  of  a  business  cor- 
poration was  precisely  analogous  to  the  similar  right  possessed  by  the 
members  of  all  corporations  such  as  the  members  of  a  municipal  cor- 
poration, for  instance,  still  possess — that  is,  each  shareholder  was  en- 
titled to  one  vote  if  given  by  him  in  person. 2 

The  Corporation  act  provides  (§17)  that  every  corporation  may  de- 
termine by  its  certificate  of  incorporation  or  by-laws  what  number  of 
shares  shall  entitle  the  stockholders  to  one  or  more  votes,  and  that 
(§36)  unless  otherwise  provided  in  the  charter,  certificate  or  by-laws 
of  the  corporation,  at  every  election  each  stockholder,  whether  resi- 
dent or  nonresident,  shall  be  entitled  to  one  vote  in  person  or  by  proxy 
for  each  share  of  the  capital  stock  held  by  him,  but  no  proxy  shall  be 
voted  on  after  three  years  from  its  date;  nor  shall  any  share  of  stock  be 
voted  on  at  any  election  which  has  been  transferred  on  the  books  of  the 
corporation  within  twenty  days  next  preceding  such  election. 

A  person  who  is  not  a  registered  stockholder  on  the  books  of  the 
company,  is  not  entitled  to  vote,  although  he  may  be  a  bona  fide  owner 
of  shares.3 

The  common  law  requires  all  votes  of  the  members  of  a  corporation 
to  be  given  in  person,  and  the  right  to  vote  by  proxy  does  not  exist 
unless  the  charter  of  such  corporation  either  expressly  or  by  legal  im- 
plication confers  such  power.  Section  17  of  the  Corporation  act  pro- 
vides that  absent  stockholders  may  vote  at  all  meetings  by  proxy  in 
writing.  As  the  validity  of  voting  by  proxy  must  rest  upon  the  statute, 
and,  as  the  enabling  act  is  carefully  limited  to  absent  stockholders,  it 
follows  that  when  a  shareholder  who  has  given  a  proxy  attends  the 
election  in  person  his  proxy  thereby  becomes  void,  because  he  is  not 
an  absent  stockholder.* 

The  inspectors  cannot  reject  a  vote  offered  by  proxy  because  the 


5_In  re  Cedar  Grove  Cemetery  Co.,  61  N.  J.  L.  422  (1898). 

6— Hanklns  v.  Newell,  75  N.  J.  L.  26   (1907). 

1 — Chapman  v.  Bates,  61  N.  J.  Eq.  658  (Court  of  Errors  &  Appeals,  1900). 

2 — Select  Essays  In  Ang^lo- American  Legal  History,  Vol.  Ill,  p.  224; 
Taylor  v.  Griswold,  14  N.  J.  L>.  222   (1834). 

3 — In  re  Cedar  Grove  Cemetery  Co.,  61  N.  J.  L.  422  (1898) ;  In  re  Schwartz 
&  Gray,  77  N.  J.  L.  415  (1909). 

4 — In  re  Schwartz  &  Gray,  77  N.  J.  L.  415  (1909);  Chapman  v.  Bates,  61 
N.  J.  Eq.  658  (Court  of  Errors  &  Appeals,  1900). 
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written  proxy  was  not  acknowledged  or  proved.  If  the  proxy  is  reg- 
ular in  form  and  apparently  the  act  of  the  stockholder,  the  inspectors 
must  receive  the  vote.  A  stockholder  who  desires  to  exercise  his  right 
to  vote  on  his  stock  by  proxy,  is  undoubtedly  bound  to  furnish  his 
agent  with  such  written  evidence  of  the  latter's  right  to  act  for  him  as 
will  reasonably  assure  the  inspectors  that  the  agent  is  acting  by  the 
authority  of  his  principal.  But  the  power  of  attorney  need  not  be  in 
any  prescribed  form,  nor  be  executed  with  any  particular  formality. 
It  is  sufficient  that  it  appear  on  its  face  to  confer  the  requisite  author- 
ity, and  that  it  be  free  from  all  reasonable  grounds  of  suspicion  of  its 
genuiness  and  authenticity;  and  the  court,  in  reviewing  the  proceed- 
ings at  an  election,  must  be  satisfied  that  the  inspectors  had  reason- 
able grounds  for  rejecting  the  proxy.  It  is  not  a  reasonable  ground 
for  rejecting  a  proxy  that  it  is  not  dated.  Before  inspectors  reject  a 
proxy  they  are  bound  to  resort  to  all  reasonable  means  of  satisfying 
themselves  of  its  authenticity.s 

Nor  is  a  seal  requisite  to  the  validity  of  a  proxy.s 

Every  person  holding  stock  as  executor,  administrator,  guardian  or 
trustee,  or  in  any  other  representative  or  fiduciary  capacity,  may  rep- 
resent the  same  at  all  meetings  of  the  corporation,  and  may  vote  there- 
on as  a  stockholder,  and  every  person  who  shall  pledge  his  stock  as 
collateral  security  may,  nevertheless,  represent  the  same  at  all  such 
meetings,  and  may  vote  thereon  as  a  stockholder,  unless  in  the  trans- 
fer to  the  pledgee  on  the  books  of  the  corporation  he  shall  have  ex- 
pressly empowered  the  pledgee  to  vote  thereon,  in  which  case  only  the 
pledgee  or  his  proxy  may  represent  said  stock  and  vote  thereon. 7 

An  executor  or  administrator  is  entitled  to  vote  at  an  election  of  di- 
rectors on  the  stock  standing  on  the  books  of  the  corporation  in  the 
name  of  the  testator  or  intestate,  and  no  formal  transfer  or  entry  on 
the  company's  books  is  necessary  to  enable  him  to  do  so.  Letters 
testamentary  issued  by  a  foreign  court,  properly  exemplified  are  con- 
clusive proof  of  the  executor's  title  to  the  stock  and  of  his  right  to 
vote  in  respect  thereof.s 

The  Corporation  act  provides  (§  38)  that  shares  of  stock  of  a  cor- 
poration belonging  to  said  corporation  shall  not  be  voted  upon  directly 
or  indirectly. 

The  statutory  prohibition  cannot  be  evaded  by  indirection.  Thus 
where  corporation  A  has  acquired  all  the  capital  stock  of  corporation 
B,  and  at  the  time  of  such  acquisition  corporation  B  owned  and  held  a 
large  number  of  the  shares  of  the  capital  stock  of  corporation  A,  the 
officers  and  directors  of  neither  corporation  have  the  right,  at  a  stock- 


5 — Matter  of  St.  Lawrence  Steamboat  Co.,  44  N.  J.  L.  529   (1882). 

6 — Hanklns  v.  Newell,  75  N.  J.  L.  26  (1907);  see  also  State  v.  Crowell,  9 
N.  J.  L.  390  (1828). 

7 — Corporation  Act,  §  37.  As  to  rights  of  pledgee,  see  Canadian  Im- 
provement Co.  v.  Lea,  74  N.  J.  Bq.  234   (1908). 

8 — In  re  Election  of  Cape  May,  etc.,  Co.,  51  N.  J.  L.  78  (1888). 


134  STOCKHOLDERS. 

holders'  meeting  of  corporation  A,  held  for  the  purpose  of  electing  di- 
rectors of  that  corporation,  to  vote  upon  the  shares  of  the  stock  of  cor- 
poration A  held  by  corporation  B  at  the  time  of  the  acquisition  of  its 
stock  by  corporation  A;  and  the  Court  of  Chancery  will  at  the  suit  of 
a  holder  of  stock  in  corporation  A  issue  an  injunction  preventing  both 
corporation  A  and  corporation  B  from  voting  upon  such  shares. 9 

The  statutory  prohibition  also  extends  to  stock  when  pledged  by  the 
corporation  as  collateral  to  another  corporation. lo 

59.   VOTING  TRUSTS  AND  AGREE3IENTS. 

A  series  of  cases  in  the  court  of  chancery  and  in  the  court  of  errors 
and  appeals,  commonly  referred  to  as  the  "voting  trust"  cases,  has  es- 
tablished the  principle  that  "every  stockholder  is  entitled  to  the  bene- 
fit of  the  judgment  of  every  other  stockholder  in  the  management  of 
the  affairs  of  the  corporation,"  and  that  agreements  which  sever  the 
beneficial  interest  in  stock  from  its  voting  power  are  in  many  instances 
a  violation  of  this  right  which  courts  of  equity  will  prevent  by  injunc- 
tion.i 

In  Kreissl  v.  Distilling  Company  of  America  2  Chancellor  Magie  re- 
viewed the  previous  cases  as  follows:  "In  Taylor  v.  Griswold,  2  Gr. 
222,  the  supreme  court,  in  dealing  with  the  question  of  the  reciprocal 
rights  and  duties  of  shareholders  of  private  corporations,  established 
the  principle  that  the  obligation  and  duty  of  incorporators  to  attend  in 
person  at  meetings  of  the  corporation  and  execute  the  trust  or  fran- 
chise reposed  in  or  granted  to  them,  is  implied  in,  and  forms  part  of, 
the  fundamental  constitution  of  every  charter  in  which  the  contrary  is 
not  expressed.  They  thereupon  denied  the  right  of  such  corporation 
to  authorize  any  stockholder  to  vote  by  any  power  of  attorney  or  proxy, 
unless  power  to  do  so  had  been  expressly  or  impliedly  conferred  by 
the  legislature.  This  conclusion  was  reached  on  the  avowed  ground 
that  by  the  association  of  the  individuals  in  such  corporation,  each 
associate  was  expected  to  exercise  his  judgment  upon  all  measures 
which  he  and  his  associates  could  take  respecting  the  enterprise,  which 
judgment  his  associates  might  assume  would  be  favorable  to  his  own 
interest  and  consequently  beneficial  to  their  interest.  The  power  to 
judge  and  determine  upon  such  measures  could  not,  except  under  legis- 
lative authority,  be  delegated  to  another.  Since  the  decision  of  the 
case  referred  to,  the  legislature  has  conferred  upon  stockholders  of 
private  corporations,  created  by  special  laws  or  under  general  statutes, 


9 — O'Connor  v.  International  Silver  Co.,  68  N.  J.  Eq.  680  (Coiut  of  Errors 
&  Appeals,  1905). 

10 — Thomas  v.  International  Silver  Co..  72  N.  J.  Eq.  224  (1907). 

1 — Robotham  v.  Prudential  Insurance  Co.,  64  N.  J.  Eq.  673  (1903);  Cone 
V.  Russell,  48  N.  J.  Eq.  208  (1891);  "^'hite  v.  Thomas  Inflatable  Tire  Co., 
52  N.  J.  Eq.  178  (1893);  Clowes  v.  Miller,  60  N.  J.  Eq.  179  (1900);  Kreissl 
V.  Distilling  Co.,  61  N.  J.  Eq.  5  ri900);  Chapman  v.  Bates,  61  N.  J.  Eq.  658 
(Court  of  Errors  &  Appeals,  1900). 

2 — 61  N.  J.  Eq.  5   (1900). 
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the  power  to  appoint  a  proxy  to  cast  their  votes.  Notwithstanding  this 
grant  of  legislative  authority,  questions  have  arisen  as  to  the  extent  to 
which  stockholders  may  confer  authority  upon  proxies. 

"The  principle  of  that  case  has  been  applied  in  this  court  in  the  de- 
termination of  causes  involving  such  questions.  If  the  present  cause 
is  essentially  the  same  as  those  in  which  this  court  has  already  acted, 
I  should  feel  it  my  duty  to  apply  the  same  principle,  even  if  I  doubted 
its  applicability,  which  I  do  not. 

"In  Cone  v.  Russell,  48  N.  J.  Eq.  208  (1891),  Vice-Chancellor  Pitney 
held  void  as  against  public  policy,  an  agreement  between  stockholders 
of  a  private  corporation,  by  which  the  owners  of  certain  shares  agreed 
with  the  owners  of  other  shares  to  give  the  latter  a  proxy  irrevocable 
for  five  years,  and  empower  them  to  vote  on  the  shares  during  that 
time,  in  consideration  of  which  the  latter  parties  agreed  to  so  vote 
said  shares  as  to  procure  the  employment  of  one  of  the  owners  thereof 
as  a  manager  of  the  corporation  at  a  specified  salary.  This  conclusion 
was  reached  notwithstanding  the  fact  that  relief  by  a  declaration  that 
the  agreement  was  void  was  sought  by  one  of  the  parties  thereto,  who 
was  in  pari  delicto. 

"In  White  v.  Thomas  Inflatable  Tire  Co.,  N.  J.  Eq.  178   (1893),  the 
same  vice-chancellor  had  to  deal  with  a  case  presenting  the  following 
facts:  All  the  holders  of  the  stock  of  a  private  corporation  which  had 
then  been  issued,  entered  into  an  agreement  among  themselves  whereby 
their  shares  were  transferred  to  a  trustee,  who  issued  to  each  stock- 
holder an  assignable  trust  certificate  for  the  amount  of  his  stock  so 
transferred.     By  the  agreement  the  trustee  was  required  to  so  vote 
upon  the  shares  that  a  majority  of  the  directors  should  be  elected  upon 
the  nomination  of  holders  of  certain  certificates,  being  a  minority  of 
the  whole  number,  and  a  minority  of  the  directors  should  be  elected 
upon  the  nomination  of  holders  of  certain  certificates,  being  a  major- 
ity  of  the   whole  number   of  such  certificates.     After   discussing  the 
question  whether  such  an  agreement  could  be  sustained  as  to  those  en- 
tering into  it,  for  a  purpose  which  was  declared  to  be  proper,  and  point- 
ing out  the  apparently  insuperable  difficulties  in  carrying  out  its  pro- 
visions, the  vice-chancellor  found  it  unnecessary  to  decide  its  validity 
as  to  the  parties  to  the  agreement,  while  remaining  the  sole  owner  of 
the  stock  or  the  beneficial  interest  in  the  stock  issued;   but  as  to  the 
complainant  who  had  subsequently  acquired  shares  of  stock  afterwards 
issued,  and  also  some  of  the  trust  certificates   representing  original 
shares,  he  held  that  the  agreement  was  unenforceable  and  void  as  con- 
trary to  public  policy. 

"Some  expressions  in  these  opinions  have  led  to  the  contention  that 
the  vice-chancellor  pronounced  invalid  any  scheme  or  device  by  which 
the  power  to  vote  upon  stock  was  separated  from  the  ownership.  That 
such  was  not  his  view  is  apparent  from  his  language  in  Cone  v.  Rus- 
sell, where  he  says:  'This  conclusion  does  not  reach  so  far  as  to  neces- 
sarily forbid  all  pooling  or  combining  of  stock  where  the  object  is  to 
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carry  out  a  particular  policy  with  a  view  to  promote  the  best  interests 
of  all  the  stockholders;  the  propriety  of  the  object  validates  the  means 
and  must  affirmatively  appear.'  It  is  also  apparent  from  the  later  deci- 
sion of  the  same  vice-chancellor  in  Chapman  v.  Lee,  46  Atl.  Rep.  591,3 
where  a  bill  was  filed  to  set  aside  a  power  of  attorney  and  proxy  made 
by  the  complainant,  conferring  upon  defendant  very  extensive  powers, 
and  irrevocable  for  a  specified  period.  The  vice-chancellor  held  that 
the  so-called  proxies  were  included  in  an  instriunent  which  clothed  de- 
fendant with  ownership  of  complainant's  stock  with  power  to  sell  or 
exchange  it,  or  to  organize  a  new  corporation,  and  in  that  case  to  ac- 
cept stock  therein  in  place  of  complainant's  shares.  It  was  held  that 
defendant  substantially  became  the  owner  of  the  stock  as  trustee  for 
the  complainant.  Although  the  instrument  did  not  set  out  the  trust 
in  detail,  yet  the  court  held  that  as  such  trust  was  set  out  in  full  in  the 
answer,  it  could  be  taken  as  disclosing  the  purposes  of  the  trust.  Find- 
ing it  established  by  the  proofs  that  defendant  had  expended  labor  and 
money  and  had  made  contracts  in  reliance  on  the  continued  control  of 
the  stock,  the  vice-chancellor  held  that  the  agreement  was  not  void  and 
dismissed  the  bill. 

"Under  the  statutes  permitting  stockholders  to  give  proxies  and  un- 
der the  doctrine  of  the  cases  in  this  court  to  which  I  have  referred  I 
conceive  it  is  impossible  to  maintain  that  a  proxy  which  confides  to 
the  attorney  thereunder  the  power  to  exercise  his  judgment  in  certain 
cases,  and  so  separates  the  voting  power  from  the  ownership  of  the 
stock,  is  void  per  se.  The  principle  may,  doubtless,  limit  the  power 
conferred  to  voting  on  certain  questions  and  in  a  certain  way.  But  if, 
as  is  customary,  the  power  is  unlimited,  it  must  be  exercised  by  the 
judgment  and  determination  of  the  attorney  on  any  questions  which 
may  be  presented. 

"The  power  of  revocation  is  deemed  sufficient  to  protect  the  rights 
of  other  stockholders.  If,  however,  the  stockholder  undertakes  to  make 
irrevocable  his  grant  of  power  and  to  denude  himself  for  a  fixed  period 
of  the  power  to  judge  and  determine  and  vote  as  to  the  proper  manage- 
ment and  control  of  the  affairs  of  the  corporation,  then  whether  the 
grant  of  power  is  good  or  not  must  depend  on  the  purposes  for  which 
it  is  given. 

"When  the  scheme  devised  does  not  embrace  a  grant  of  irrevocable 
powers  by  proxy,  but  seeks  a  similar  object  by  the  creation  of  a  trust 
and  the  appointment  of  a  trustee,  to  whom  the  title  of  the  stock  is 
conveyed,  a  like  doctrine  must  be  applied.  If  no  provision  is  made  for 
the  conduct  of  the  trustee,  at  least  he  would  be  bound  to  vote  on  the 
stock  held  in  trust  in  accordance  with  the  expressed  wishes  of  the 
cestui  que  trust;  but  if  the  transfer  of  the  legal  title  to  the  stock  is 
made  and  accepted  under  an  agreement  of  the  stockholder  which  de- 
prives him  of  all  power  to  direct  the  trustee,  and  all  opportunity  to 


3 — Affirmed  sub  nom.  Chapman  v.  Bates,  61  N.  J.  Eq.  658  (Court  of  Er- 
rors &  Appeals,  1900). 
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exercise  his  own  judgment  in  respect  to  the  management  of  the  affairs 
of  the  corporation,  then  whether  the  transaction  is  open  to  the  objec- 
tion of  other  stockholders,  as  depriving  them  of  the  right  they  have  to 
the  aid  of  their  co-stockholders,  must  be  dependent  upon  the  purposes 
for  which  the  trust  was  created,  and  the  powers  that  were  conferred. 

"If  stockholders,  upon  consideration,  determine  and  adjudge  that  a 
certain  plan  for  conducting  and  managing  the  affairs  of  the  corporation 
is  judicious  and  advisable,  I  have  no  doubt  that  they  may,  by  powers 
of  attorney,  or  the  creation  of  a  trust,  or  the  conveyance  to  a  trustee 
of  their  stock,  so  combine  or  pool  their  stock  as  to  provide  for  the 
carrying  out  of  the  plan  so  determined  upon.  But  if  stockholders 
combine  by  either  mode  to  entrust  and  confide  to  others  the  formula- 
tion and  execution  of  a  plan  for  the  management  of  the  affairs  of  the 
■corporation,  and  exclude  themselves  by  acts  made  and  attempted  to  be 
made  irrevocable  for  a  fixed  period,  from  the  exercise  of  judgment 
thereon,  or  if  they  reserve  to  themselves  any  benefit  to  be  derived  from 
such  a  plan  to  the  exclusion  of  other  stockholders  who  do  not  come  into 
the  combination,  then  in  my  judgment  such  combination  and  the  acts 
^one  to  effectuate  it,  are  contrary  to  public  policy,  and  other  stock- 
holders have  a  right  to  the  interposition  of  a  court  of  equity  to  pre- 
vent its  being  put  into  operation."  * 

In  Cone  v.  Russell  the  facts  were  as  follows: 

Complainants,  as  executors  and  trustees,  held  certain  shares  of  stock 
in  an  incorporated  company;  defendants  held  certain  other  shares 
therein,  which,  added  to  those  held  by  complainants,  constituted  a 
majority  of  all  the  shares.  Complainants  on  the  one  part  and  de- 
fendants on  the  other  entered  into  a  contract  by  which  complainants 
agreed  to  execute,  and  in  pursuance  thereof  did  execute,  a  proxy,  ir- 
revocable for  five  years,  to  defendants  to  vote  at  all  stockholders' 
meetings  upon  the  complainants'  shares;  and  defendants,  in  considera- 
tion thereof,  agreed  to  so  vote  said  shares  as  that  one  of  the  complain- 
ants should  be  continuously  employed  as  manager  of  the  corporation, 
at  a  salary  of  twenty-five  hundred  dollars  a  year. 

Vice-Chancellor  Pitney  held  that  the  agreement  was  void  first,  be- 
cause it  was  against  public  policy,  and  second,  because  it  involved  a 
breach  of  trust  by  complainants  in  stipulating  for  a  salary  for  one  of 
their  number.  He  held  also  that  complainants  were  entitled  to  relief 
against  the  defendants  and  an  injunction  against  the  use  of  the  proxy, 
notwithstanding  that  they  were  in  pari  delicto  with  defendants. 

"The  theory  upon  which  the  capital  of  numerous  persons  is  associ- 
ated in  various  proportions  in  the  shape  of  a  trading  corporation,  to 
be  managed  by  a  committee  of  the  stockholders,  is  that  such  commit- 
tee shall  truly  represent  and  be  subject  to  the  will  of  the  majority  in 
interest  of  the  stockholders.  The  security  of  the  small  stockholders 
Is  found  in  the  natural  disposition  of  each  stockholder  to  promote  the 


4 — Krelssl  v.  Distilling-  Co.  of  America,  61  N.  J.  Eq.  5  (1900). 


138  STOCKHOLDERS. 

best  interests  of  all,  in  order  to  promote  his  individual  interests.  A 
member  of  an  ordinary  partnership  has  an  additional  security  in  the 
personal  character  of  each  of  his  partners,  and  may  decline  to  be  as- 
sociated with  any  whom  he  does  not  know  and  approve.  But  a  stock- 
holder in  a  corporation  cannot  control  the  personnel  of  his  associates 
and  must  rely  upon  their  self-interest  alone."  s 

In  White  v.  Thomas  Inflatable  Tire  Co.,  the  holder  of  certain  patents 
agreed  with  seven  capitalists  to  form  a  stock  company,  whose  capital 
stock  should  be  divided  into  one  hundred  thousand  shares,  of  which 
fifty-five  thousand  should  be  issued  to  him  in  payment  for  his  patents 
to  be  assigned  to  the  company,  and  twenty-eight  thousand  should  be 
issued  to  the  seven  capitalists  for  cash  to  be  advanced  and  used  in 
exploiting  the  patents,  and  the  remaining  seventeen  thousand  shares 
should  be  held  in  the  treasury  for  sale.  They  further  agreed  that  all 
of  the  eighty-three  thousand  shares  so  to  be  issued,  except  enough  to 
qualify  directors,  should  be  transferred  to  a  trustee  to  hold  for  ten 
years,  who  should  issue  trust  certificates  to  the  holders,  which  should 
be  assignable  and  transferable,  and  that  the  trustee  should  vote  at 
elections  of  directors  in  such  manner  that  the  patentee  should  nomi- 
nate and  elect  a  minority  of  the  directors,  and  the  holders  of  the  re- 
mainder of  the  stock  should  nominate  and  elect  the  majority.  This 
being  done,  complainants  purchased  of  the  company  the  seventeen 
thousand  shares  of  treasury  stock  and  certificates  were  duly  issued  to 
them  therefor.  They  also  purchased  from  the  patentee  trust  certifi- 
cates for  over  fifty  thousand  shares,  surrendered  the  same,  and  had 
new  trust  certificates  issued  to  them.  They  thereby  became  the  bene- 
ficial owners  of  a  majority  of  all  of  the  shares  of  the  company.  It  was 
held  that  the  trust  agreement  was  void  as  against  the  complainants.e 

In  Kreissl  v.  Distilling  Co.  of  America,  61  N.  J.  Eq.  5  (1900),  the 
voting  trust  agreement  there  under  consideration,  was  held  to  be  bad; 
first,  because  no  plan  of  action  was  therein  formulated  or  determined 
upon,  but  on  the  contrary,  the  formation  of  such  a  plan  was  expressly 
entrusted  to  the  trustees  and  the  committee;  and  secondly,  because  the 
agreement  disclosed  an  intent  to  exclude  the  stockholders  who  did  not 
enter  into  it  from  whatever  benefits  would  be  claimed  thereunder. 
"This,"  said  the  chancellor  "in  my  judgment,  shows  a  combination  con- 
trary to  public  policy  and  one  to  which  any  non-assenting  stockholder 
may  object." 

In  Chapman  v.  Bates,  the  Court  of  Errors  and  Appeals  said: 

"There  is  no  statutory  provision,  nor  can  we  perceive  any  reason 
offensive  to  public  policy,  preventing  a  stockholder  from  giving  an- 
other powers  over,  or  rights  in,  his  shares  in  a  corporation  to  the  same 
extent  that  he  might  give  in  any  property.  We  recognize  the  prin- 
ciple laid  down  in  Cone  v.  Russell  and  White  v.  Thomas  Inflatable  Tire 


5 — Cone  v.  Russell,  48  N.  J.  Eq.  208  (1891). 

6 — White  v.  Thomas  Inflatable  Tire  Co.,  52  N.  J.  Eq.  178  (1893). 
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Co.,  that  everj'  stockholder  is  entitled  to  the  benefit  of  the  judgment 
of  every  other  stockholder  in  the  management  of  the  affairs  of  the  cor- 
poration, but  in  this  case  complaint  is  not  made  by  one  claiming  that 
injury  has  been  done  to  his  interests  by  reason  of  a  stockholder  di- 
vesting himself  of  control  of  his  stock,  but  by  one  of  the  very  parties 
who  has  entered  into  this  agreement  and  to  which  his  consent  has  been 
given.  He  cannot  complain  of  the  injury  done  to  his  interests  by  this 
action,  for  he  is  a  consenting  party.  Such  arrangements,  with  regard 
to  the  control  of  stock,  as  contemplated  in  this  proxy  and  power  of  at- 
torney, and  which  have  been  denominated  pooling  agreements,  are  not 
jiecessarily  void  as  being  against  public  policy.  In  the  case  of  Cone  v. 
Russell,  supra,  the  court,  while  holding  the  agreement  in  that  case 
void  as  against  public  policy,  expressly  holds  that  'this  conclusion  does 
not  reach  so  far  as  to  necessarily  forbid  all  pooling  or  combining  of 
stock,  where  the  object  is  to  carry  out  a  particular  policy,  with  a  view 
to  promote  the  best  interest  of  all  the  stockholders.  The  propriety  of 
the  object  validates  the  means,  and  must  affirmatively  appear.'  The 
following  are  cases  in  which  pooling  agreements  have  been  held  valid: 
Brown  v.  Pacific  Mail  &  Steamship  Co.,  5  Blatchf.  525;  Smith  v.  San 
Francisco,  etc..  Railroad  Co.,  115  Cal.  584;  S.  C,  35  L.  R.  App.  Cas.  309; 
Mobile  &  Ohio  Railroad  Co.  v.  Nicholas,  98  Ala.  92;  Hey  v.  Dolphin, 
92   Hun,   230. 

"No  illegal  purpose  is  manifest  upon  the  face  of  this  agreement,  nor 
has  any  been  alleged  in  the  bill.  It  appears  to  be  consistent  with  the 
purposes  for  which  the  company  was  created,  and  whose  continuance 
appears  to  be  necessary  for  the  advantage  of  all  who  are  interested  in 
the  development  of  the  property;  it  is  expressly  declared  to  be  for  the 
benefit  of  all  who  join  in  It.  No  stockholder  is  prevented  from  joining 
in  this  agreement,  and  no  stockholder  who  has  not  availed  himself  of 
the  opportunity  to  join  in  it  is  excluded  from  the  benefit  of  it;  no  one 
appears  to  have  been  injured  by  it.  The  complainant  does  not  allege 
in  what  way  he  is  damaged  by  its  continuance;  he,  with  about  four 
hundred  out  of  five  hundred  stockholders,  executed  it,  and  he  alone  of 
all  the  stockholders  asks  to  have  it  revoked.  We  do  not  think  he 
should  be  allowed  to  revoke  it."  7 

In  Warren  v.  Pim.s  the  voting  trust  in  the  stock  of  "The  Fisheries 
Company,"  a  New  Jersey  corporation,  claimed  by  or  on  behalf  of  the 
"Pim  committee"  and  "The  Association  of  Foreign  Shareholders  of  the 
Fisheries  Company,  Limited,"  a  corporation  of  Great  Britain,  or  either 
of  them,  was  held  to  be  contrary  to  the  public  policy  of  this  state,  in- 
operative, null  and  void. 

In  the  case  of  Warren  v.  Pim,  the  following  was  the  declaration  of 
the  trust  upon  which  the  shares  were  held: 

"The  deposited  shares  shall  be  held  by  the  association  upon  trust 


7 — Chapman  v.  Bates,  61  N.  J.  Eq.  658  (Court  of  Errors  &  Appeals,  1900). 
S — 66  N.  J.  Eq.  353  (Court  of  Errors  &  Appeals,  1908). 
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that  they  may  and  shall  according  to  the  best  of  their  discretion  do  the 
things  following,  that  is  to  say: 

"(1)  Exercise  all  voting  rights  incident  to  the  ownership  of  shares 
as  and  when  the  association  shall  think  it  expedient  to  exercise  the 
same. 

"(2)  Receive  all  dividends  and  bonuses  and  other  moneys  receivable 
in  respect  of  the  deposited  shares. 

"(3)  Raise  or  borrow  on  the  security  of  the  deposited  shares  any 
money  required  for  the  purposes  of  the  execution  of  the  trust. 

"(4)  Take  all  such  actions  and  proceedings  as  they  think  expedient 
from  time  to  time  to  protect  the  interests  of  the  owners  of  the  de- 
posited shares." 

Then  further  on  follows  a  provision  stating  the  duration  of  the  trust: 

"The  trust  shall  be  closed  when  one  of  the  events  following  shall 
happen,  that  is  to  say — 

"(1)  When  and  so  soon  as  the  association  by  deed  declare  that  it  is 
to  be  closed;  or 

"(2)  When  the  owners  of  three- fourths  of  the  deposited  shares  of 
each  class  by  notice  in  writing  to  the  association  declare  the  trust  to  be 
closed;   or 

"(3)  When  the  last  survivor  of  the  now  existing  descendants  of  Her 
Majesty  shall  have  been  dead  for  twenty  years;  or 

"(4)  When  fifty  years  from  the  execution  hereof  shall  have  elapsed." 

Then  follows,  among  others,  a  provision  giving  the  association  power 
to  make  an  assessment  upon  the  owners  of  the  shares  to  pay  the  ex- 
penses of  the  association.9 

In  State  v.  Atlantic  City  &  Shore  R.  R.  Co.,  77  N.  J.  L.  465  (Court  of 
Errors  and  Appeals,  1909)  Chancellor  Pitney  said  that  in  Warren  v. 
Pim,  "a  majority  of  this  court  held  that  the  voting  trust  under  consider- 
ation was  contrary  to  public  policy,  inoperative,  null  and  void,  and  while 
the  entire  court  approved  of  a  decree  mat  set  aside  the  trust  with  re- 
spect to  the  shares  of  which  certain  of  the  complainants  were  the 
equitable  owners,  yet  the  differences  of  opinion  in  this  court  with  re- 
spect to  the  grounds  of  the  relief  thus  granted  were  such  that  none  of 
the  reported  opinions  expressed  the  view  of  a  majority  of  the  court  upon 
any  legal  proposition  involved  in  the  case.  Secondly,  the  question  at 
issue  in  that  case  was  the  validity  as  against  the  complainants  of  a 
voting  trust  that  had  been  attempted  to  be  established  by  a  majority 
in  interest  of  the  stockholders  of  the  Fisheries  company  (a  corporation 
of  this  state).  The  complainants,  some  of  whom  had  purchased  shares 
that  were  claimed  to  have  been  subjected  to  the  trust,  denied  that  their 
predecessors  in  title  had  in  fact  assented  to  become  bound  by  its  terms; 
they  further  asserted  that  the  voting  trust  agreement,  even  if  assented 
to  in  fact,  was  void  in  law  as  being  contrary  to  the  letter  and  policy  of 


9 — Warren  v.  Plm,  65  N.  J.  Eq.  36   (1904). 
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the  General  Corporation  act  of  this  state,  under  which  the  Fisheries 
company  was  incorporated.  The  agreement  provided  that  the  nominal 
ownership  of  the  'trusteed'  stock  with  the  voting  power,  should  be 
vested  in  a  British  corporation  known  as  the  'Association  of  Foreign 
Shareholders  of  the  Fisheries  Company  of  New  Jersey,  Limited.'  Some 
of  the  judges  deemed  that  the  legal  validity  of  that  agreement  depended 
upon  the  question  whether  our  General  Corporation  act  permitted  a 
British  corporation  such  as  the  'association'  to  hold  stock  in  one  of  our 
corporations.  It  was  not  a  question  whether  the  British  corporation 
was  acting  within  the  powers  conferred  upon  it  by  Great  Britain  in 
assuming  to  exercise  such  ownership.  Under  its  articles  of  association 
it  clearly  had  this  liberty.  The  question  was  whether  New  Jersey  by 
Its  legislation  had  permitted  the  stock  of  a  New  Jersey  company  to  be 
held  and  voted  on  by  such  a  foreign  corporation.  Mr.  Justice  Dixon,  in 
opening  the  discussion,  alluded  to  the  doctrine  that  one  corporation  can- 
not become  a  stockholder  in  another  corporation  unless  authority  there- 
for is  clearly  granted  by  statute,  and  at  once  proceeded  to  say:  'This 
doctrine  presents  two  aspects;  it  brings  into  view  both  the  law  con- 
ferring power  upon  the  corporation  claiming  to  owm  the  stock,  and  also 
the  law  subjecting  the  stock  to  ownership.  The  latter  aspect  is  that  now 
chiefly  to  be  regarded.'  " 

60.   CUMULATIVE  VOTING. 

A  statute  enacted  in  1900,  provides  that  the  certificate  of  incorpora- 
tion, original  or  amended,  of  any  corporation  now  or  hereafter  organized 
under  the  laws  of  this  state  and  thereunder  issuing  or  authorized  to 
issue  shares  of  its  capital  stock,  may  provide  that  at  all  elections  of 
directors,  managers  or  trustees,  each  stockholder  shall  be  entitled  to  as 
many  votes  as  shall  equal  the  number  of  his  shares  of  stock  multiplied 
by  the  number  of  directors,  managers  or  trustees  to  be  elected,  and 
that  he  may  cast  all  of  such  votes  for  a  single  director,  manager  or 
trustee  or  may  distribute  them  among  the  number  to  be  voted  for,  or 
any  two  or  more  of  them  as  he  may  see  fit,  which  right,  when  exercised, 
shall  be  termed  cumulative  voting. 

The  act  further  provides  that  this  act  shall  not  be  construed  as  affect- 
ing in  anywise  the  determination  of  whether  or  not  the  right  of  cumu- 
lative voting  has  been  heretofore  granted  by  implication  or  the  right 
of  cumulative  voting,  if  any,  granted  specifically  by  special  charter  or 
certificate  of  incorporation.! 

In  Loewenthal  v.  Rubber  Reclaiming  Company,2  Vice-Chancellor  Pit- 
ney held  that  a  by-law,  providing  for  cumulative  voting,  adopted  as  a 
part  of  the  organization  of  the  company  was  valid. 


1 — An  act  to  provide  in  terms  for  cumulative  voting  in  corporations  is- 
suing or  authorized  to  issue  shares  of  capital  stock,  P.  L.  1900,  p.  418. 
2—52  N.  J.  Eq.  440  (1894). 
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61.  LIABILITY    OF    STOCKHOLDERS    AT    COxMMON    LAW;    THE 
TRUST  FUND  DOCTRINE. 

At  common  law  a  stockholder  was  not  liable  for  the  debts  of  the  cor- 
poration. He  was  liable  to  pay  for  his  subscription  when  it  was 
necessary  to  discharge  the  debts  of  the  company,  but  it  was  a  lia- 
bility to  the  company  or  its  legal  representative.  Personal  liability  of 
stockholders  of  a  corporation  for  a  debt  contracted  by  the  corporation 
is  inconsistent  with  the  idea  of  a  body  corporate  at  common  law,  and 
can  arise  only  out  of  some  statutory  provision. i 

The  trust  fund  doctrine  is  supposed  to  be  based  upon  the  decision  of 
Justice  Story  in  Wood  v.  Bummer,  3  Mason,  308,  30  Fed.  Gas.  No.  17,944 
(1824).  The  stockholders  of  a  bank,  for  the  purpose  of  liquidating  its 
affairs,  divided  the  capital  without  reserving  sufficient  to  pay  the  debts, 
and  the  right  of  recovery  was  placed  expressly  on  the  ground  that  the 
capital  stock  being  a  trust  fund  might  be  followed  by  the  creditors  into 
the  hands  of  any  persons  having  notice  of  the  trust  attached  to  it,  and 
that  as  to  the  stockholders  themselves,  there  could  be  in  the  case  no 
pretense  to  say  that  both  in  law  and  in  fact  they  were  not  affected  with 
the  most  ample  notice.  Justice  Story  held  that,  under  the  charter  of 
the  company,  the  capital  stock  was  a  trust  fund  for  the  creditors,  and 
that  the  stockholders,  upon  the  division,  took  it  subject  to  all  equities 
attached  to  it,  as  impressed  with  the  trust  and  cum  onere. 

The  doctrine  was  recognized  by  the  United  States  Supreme  Court  in 
Sawyer  v.  Hoag,  17  Wall.  610,  620  (1873).  In  this  case.  Sawyer,  having 
subscribed  for  $5,000  of  stock  in  a  company,  undertook  to  pay  for  it  by 
giving  to  the  company  his  check  for  the  full  amount,  taking  back,  at  the 
same  time,  the  company's  check  for  $4,250,  for  which  latter  amount  he 
gave  his  note  to  the  company,  payable  in  five  years,  with  good  collateral 
security.  Mr.  Justice  Miller,  who  delivered  the  opinion,  said  arguendo, 
that  this  transaction,  if  nothing  unfair  was  intended,  was  one  that  the 
parties  could  do  effectually,  so  far  as  they  alone  were  concerned,  and 
he  said:  "In  any  controversy  which  might  grow  out  of  the  matter  be- 
tween the  company  and  Sawyer  we  are  not  prepared  to  say  that  the 
company,  as  a  corporate  body,  could  deny  that  the  stock  was  paid  in 
full."  The  company  having  become  insolvent,  however,  it  was  held  that 
Sawyer  was  liable  to  pay  the  note  in  money  as  representing  the  balance 
of  his  unpaid  subscription,  the  court  denying  his  right  to  set  off  a 
claim  against  the  company  that  he  had  bought  from  another  creditor. 

The  case  of  Scovill  v.  Thayer,  105  U.  S.  143  (1881),  is  a  clear  illustra- 
tion of  the  relation  of  the  "trust  fund  theory"  to  the  more  positive  rules 
of  law  that  depend  upon  express  statutory  enactments.  Here  a  corpora- 
tion, organized  under  the  laws  of  the  State  of  Kansas,  had  commenced 
with  $100,000  capital,  and  had  undertaken  to  successively  increase  its 
capital— first,  to  $200,000;  then  to  $300,000,  and  afterwards  to  $400,000. 


1 — Salt   Lake    City    Nac.    Bank    v.    Hendrickson,    40   N.    J.    L.    52    (1878); 
Thompson-Houston  Electric  Co.  v.  Murray,  60  N.  J.  L.  20  (1897). 
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Thayer,  who  held  stock  of  each  of  the  first  two  issues,  attended,  by 
proxies,  the  meetings  of  the  stockholders  at  which  the  third  and  fourth 
issues  were  voted,  and  he  became  a  holder  of  a  part  of  each  of  those 
issues.  None  of  his  stock  was  paid  up  by  him  in  full,  and  the  company 
having  become  insolvent,  the  assignees  in  bankruptcy  petitioned  for  an 
assessment  against  the  stockholders,  including  Thayer.  He  insisted— 
first,  that  the  third  and  fourth  issues  of  stock,  having  been  made  in 
excess  of  the  limit  of  capital  prescribed  by  the  laws  of  Kansas,  were 
absolutely  void,  and  that  no  assessment  could  be  made  against  him  by 
reason  of  his  holding  shares  of  those  issues;  and  secondly,  that  the 
sums  voluntarily  paid  by  him  upon  his  void  stock  should  be  applied 
to  the  payment  of  the  balance  due  upon  his  valid  stock.  The  court  held 
that  the  third  and  fourth  issues  were  in  excess  of  the  limit  prescribed 
by  law  and  therefore  void,  and  that  nothwithstanding  Thayer's  assent 
to  those  issues,  and  the  fact  that  after  such  increase  the  company  had 
held  itself  out  as  possessing  a  capital  of  $400,000,  and  invited  and  ob- 
tained credit  on  the  faith  of  such  representations,  he  was  not  estopped 
from  denying  the  validity  of  this  stock  and  his  obligations  to  pay  for 
it  in  full.  With  respect  to  his  valid  stock,  it  appeared  that  by  the  agree- 
ment between  him  and  the  company  he  was  not  to  be  called  upon  to  pay 
any  further  assessments  upon  it,  the  same  contract  being  made  with 
all  the  other  shareholders  and  the  fact  being  known  to  all.  The  court 
held  that  as  between  them  and  the  company  this  was  a  valid  agreement, 
since  it  was  "not  forbidden  by  the  charter  or  by  any  law  or  public 
policy,"  but  held  that  he  was  liable  to  the  assignee  in  bankruptcy,  as 
the  representative  of  the  creditors. 

In  Coit  V.  North  Carolina  Gold  Co.,  14  Fed.  Rep.  12  (1882);  affirmed, 
119  U.  S.  343  (1886)  Mr.  Justice  Bradley,  sitting  in  the  circuit  court, 
held  that  where  for  the  purchase  of  additional  property  the  capital  of 
the  company  had  been  increased  by  the  issue  and  distribution  of  new 
stock  to  a  much  larger  extent  than  the  cost  or  value  of  the  property, 
the  stockholders  could  not  be  held  individually  liable  at  the  suit  of  a 
creditor  who  was  cognizant  of  the  whole  transaction  and  acquiesced  in 
It.  The  decision  was  affirmed  by  the  supreme  court,  Mr.  Justice  Field 
delivering  the  opinion,  saying  (119  U.  S.,  at  p.  347);  "The  plaintiff  had 
placed  no  reliance  upon  the  supposed  paid-up  capital  of  the  company  on 
the  increased  shares,  and  therefore  has  no  cause  of  complaint  by  reason 
of  their  subsequent  recall.  Had  a  new  indebtedness  been  created  by  the 
company  after  the  issue  of  the  stock  and  before  its  recall,  a  different 
question  would  have  arisen.  The  creditor,  in  that  case,  relying  on  the 
value  of  the  stock  being  fully  paid,  might  have  insisted  upon  its  full 
payment.  But  no  such  new  indebtedness  was  created,  and  we  think, 
therefore,  that  the  stockholders  cannot  be  called  upon,  at  the  suit  of  the 
plaintiff,  to  pay  in  the  amount  of  the  stock  which,  though  issued,  was 
soon  afterwards  recalled  and  cancelled." 

In  Clark  v.  Bever,  139  U.  S.  96  (1891),  in  a  case  of  somewhat  similar 
character,  the  same  principle  was  applied. 
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In  Handley  v.  Stutz,  139  U.  S.  417  (1891),  it  was  held  that  when  a 
stockholder  who  assents  to  an  increase  in  the  capital  stock  and  its 
gratuitous  distribution  among  the  shareholders  receives  such  stock  as 
full-paid  stock,  an  obligation  arises  to  pay  for  it  in  full  when  called 
upon  to  do  so  by  creditors,  whose  debts  are  subsequent  to  the  authoriza- 
tion of  the  increase,  but  that  this  equity  does  not  exist  in  favor  of  a 
creditor  whose  debt  was  contracted  prior  to  such  authorization  and  this 
on  the  ground  that  prior  creditors  could  not  be  presumed  to  have 
trusted  the  company  upon  the  faith  of  the  increased  stock. 

Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  181,  203  (1900)  (a  case 
arising  under  the  New  Jersey  Corporation  act  of  1875),  contains  a 
dictum  by  Mr.  Justice  Brown  to  the  effect  that  as  between  the  corpora- 
tion and  its  stockholders  a  declaration  upon  the  face  of  the  certificate 
that  the  shares  are  fully  paid  and  unassessable  is  binding,  although  un- 
true. 

In  Rickerson  Roller  Mill  Co.  v.  Farrell,  75  Fed.  Rep.  554,  560  (1896), 
it  was  held  that  "in  the  absence  of  statutory  or  charter  provisions"  a 
corporation  may  agree  with  a  subscriber  to  its  stock  to  receive  less  than 
the  par  value  therefor,  and  that  a  creditor  of  the  company  who  becomes 
such  with  knowledge  of  such  an  agreement  cannot  require  the  sub- 
scriber, upon  the  insolvency  of  the  corporation,  to  pay  his  stock  in  full. 

In  First  National  Bank  v.  Gustin,  etc.  Mining  Co.,  42  Minn.  327  (1890), 
the  supreme  court  of  Minnesota  had  to  do  with  the  individual  liability 
of  a  shareholder  in  a  corporation  organized  under  the  laws  of  Dakota. 
The  code  of  Dakota  provided  that  each  stockholder  should  be  individ- 
ually liable  for  the  debts  of  the  corporation  to  the  extent  of  the  amount 
that  was  unpaid  upon  the  stock  held  by  him,  but  seems  to  have  con- 
tained no  express  prohibition  against  the  issuance  of  stock  for  less  than 
its  par  value.  It  was  held  that  where  a  corporation,  with  which  a 
creditor  had  dealt  with  knowledge  that  its  nominal  paid-up  capital  was 
not  in  fact  paid,  issues  new  shares  after  the  claim  of  the  creditor  arises, 
he  has  no  right  to  insist  upon  a  contribution  from  the  holders  of  those 
shares.  Justice  Mitchell  said:  "The  whole  doctrine  that  the  capital 
stock  of  corporations  is  a  trust  fund  for  the  payment  of  creditors  rests 
upon  the  equitable  consideration  that  the  distribution  of  the  capital 
among  stockholders,  without  making  adequate  provision  for  the  pay- 
ment of  debts,  or  the  issue  of  fictitiously  paid-up  stock,  is  a  fraud  upon 
creditors  who  contract  with  the  corporation  in  reliance  upon  its  capital 
remaining  intact,  or  in  reliance  upon  the  professed  capital  having  been 
in  fact  paid  up  in  full.  But  when  the  reason  for  the  rule  does  not  ex- 
ist, the  rule  itself  ceases  to  apply." 

In  Hospes  v.  Northwestern  Manufacturing  Co.,  48  Minn.  174  (1892), 
(another  decision  by  the  same  judge),  the  corporation  In  question  was 
organized  under  the  laws  of  Minnesota.  It  was  held  that  if  stock  is 
issued  by  such  a  corporation  upon  a  contract  that  it  shall  not  be  paid 
for,  its  creditors  cannot  recover  payment  for  such  stock  on  account  of 
the  implied  promise  of  the  persons  receiving  it  that  such  payment  will 
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be  made.  The  opinion  contains  an  interesting  criticism  of  the  "trust 
fund  doctrine,"  resulting  in  what  seems  to  be  its  virtual  repudiation. 
As  showing,  however,  that  the  doctrine,  where  recognized,  must  give 
place  to  an  express  statutory  provision,  the  following  excerpt  from  the 
opinion  is  instructive:  "In  England,  since  the  act  of  1867,  there  is  an 
implied  contract  created  by  statute  that  'every  share  in  any  company 
shall  be  deemed  and  be  taken  to  have  been  issued  and  to  be  held  subject 
to  the  payment  of  the  whole  amount  thereof  in  cash.'  This  statutory 
contract  makes  every  contrary  contract  void.  Such  a  statute  would  be 
entirely  just  to  all,  for  everyone  would  be  advised  of  its  provisions  and 
could  conduct  himself  accordingly.  And  in  view  of  the  fact  that  'watered' 
and  'bonus'  stock  is  one  of  the  greatest  abuses  connected  with  the 
management  of  modern  corporations,  such  a  law  might,  on  grounds  of 
public  policy,  be  very  desirable.  But  this  is  a  matter  for  the  legislature, 
and  not  for  the  courts.    We  have  no  such  statute." 

Having  thus  considered  the  foregoing  cases,  Mr.  Justice  Pitney,  in  a 
recent  case  said:  "We  do  not  wish  to  be  understood  as  assenting  to  the 
reasoning  of  the  foregoing  cases  so  far  as  they  debar  from  recourse  to 
the  stockholder's  liability  those  creditors  whose  claims  accrued  before 
the  stock  issue  in  question,  and  those  subsequent  creditors  who  extended 
credit  to  the  company  with  knowledge  that  the  stock  was  issued  as  full 
paid  when  it  was  not  full  paid  in  fact.  With  respect  to  prior  creditors, 
the  query  arises.  Why  may  they  not  resort  to  after-acquired  property  of 
the  company,  and  as  well  stock  subscriptions  as  more  tangible  assets? 
With  respect  to  subsequent  creditors,  the  query  is.  Why,  if  they  knew 
the  stock  issued  as  full  paid  was  not  full  paid  in  fact,  may  they  not  be 
justified  in  dealing  with  the  very  stockholder's  liability  thus  arising  as 
a  part  of  the  assets  of  the  company  for  the  purpose  of  satisfying  credi- 
tors' claims?  But  without  spending  time  in  discussion  of  these  ques- 
tions, we  content  ourselves  with  saying  that  our  Corporation  Act  places 
the  stockholder's  liability  to  creditors  upon  a  firmer  foundation  than 
the  'trust  fund  doctrine'  as  expounded  in  the  above  cases,  the  statute 
absolutely  prohibiting  agreements  for  the  issue  of  stock  for  a  considera- 
tion less  than  its  par  value,  and  affording  relief  to  all  creditors  without 
distinction."  2 

"The  'trust  fund  theory'  has  been  repeatedly  adopted  by  the  courts 
of  this  state  to  the  extent  that  it  deals  with  the  capital  stock  paid  in  or 
subscribed  for  as  a  fund  for  the  payment  of  debts  of  which  the  directors 
are  trustees,  so  that  they  cannot  dispose  of  it  to  the  prejudice  of  credit- 
ors without  an  equivalent  consideration,  nor  defeat  the  trust  by  accept- 
ing any  simulated  payment  of  a  stock  subscription,  or  by  any  other 
device  short  of  actual  payment  in  good  faith.s 

"But  so  far  as  this  so-called  'trust  fund  doctrine'  excludes  any  credit- 


2 — Pitney,  J.,  in  Easton  National  Bank  v.  American  Brick,  etc.,  Co.,  70 
N.  J.  Eq.  722  (Court  of  Errors  &  Appeals,  1906). 

3 — National  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155,  163   (1880);  Wetherbee 
v.  Baker,  35  N.  J.  Eq.  501.  512  (Court  of  Errors  &  Appeals,  1882);  Blckley 
V.  Schlag,  46  N.  J.  Eq.  533,  537  (Court  of  Errors  &  Appeals,  1890). 
N.  J.  Corp.  Law— 10 
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ors  from  relief  against  the  stockholders,  it  does  so  on  the  theory  that 
the  liability  of  the  latter  rests  alone  upon  their  having  held  out  the 
capital  of  the  company  to  persons  extending  credit  to  it  as  the  source 
from  which  repayment  might  be  expected.  If  this  be  the  only  founda- 
tion of  the  stockholder's  liability,  it  is  perhaps  not  irrational  to  debar 
creditors  whose  claims  accrued  prior  to  the  stock  issue  in  question,  and 
subsequent  creditors  who  had  notice  when  they  extended  credit  that  the 
stock  issue  did  not  represent  in  whole  or  in  part  what  it  purported  to 
represent — that  is,  an  equivalent  amount  in  value  added  to  the  assets 
of  the  company. 

"But  in  this  state  the  stockholder's  liability  to  creditors  does  not  de- 
pend alone  or  chiefly  upon  the  theory  of  "holding  out."  It  depends  upon 
the  stockholder's  voluntary  acceptance,  for  consideration  touching  his 
own  interest,  of  a  statutory  scheme  to  which  watered  stock,  under  what- 
ever device  issued,  is  absolutely  alien,  and  which  requires  stock  sub- 
scriptions to  be  made  good  for  the  benefit  of  creditors  of  insolvent  com- 
panies, without  distinction  between  prior  and  subsequent  creditors,  or 
between  creditors  who  had  notice  and  those  who  had  none.  The  cor- 
poration now  under  consideration  was  organized  in  1886,  under  the  Gen- 
eral Corporation  act  of  New  Jersey  as  it  then  stood — that  is,  the  act 
of  1875  and  its  supplements.  (Rev.  1877  p.  175;  1  Gen.  Stat.  p.  907.) 
Section  5  of  this  act  declares  that  "where  the  whole  capital  of  a  corpora- 
tion shall  not  have  been  paid  in,  and  the  capital  paid  shall  be  insuflScient 
to  satisfy  the  claims  of  its  creditors,  each  stockholder  shall  be  bound 
to  pay  on  each  share  held  by  him  the  sum  necessary  to  complete  the 
amount  of  such  share,  as  fixed  by  the  charter  of  the  company,  or  such 
proportion  of  that  sum  as  shall  be  required  to  satisfy  the  debts  of  the 
company."  Section  54  declares:  "That  nothing  but  money  shall  be  con- 
sidered as  payment  of  any  part  of  the  capital  stock  of  any  company 
organized  under  this  act,  except  as  hereinafter  provided  for  the  purchase 
of  property,  and  no  loan  of  money  shall  be  made  to  a  stockholder  or 
oflBcer  therein,"  etc.  Section  55  provides  for  the  issuance  of  stock  for 
property  purchased,  to  the  fair  value  of  such  property,  but  as  it  has 
already  been  determined  that  this  section  was  not  complied  with  in  the 
present  case,  it  need  not  be  quoted  here.  Other  sections  (7,  33,  53,  etc.) 
contain  provisions  intended  to  prevent  the  withdrawal  by  stockholders, 
directly  or  indirectly,  of  any  part  of  the  capital  stock  to  the  detriment 
of  creditors.  The  express  prohibition  of  section  54  and  the  whole  spirit 
and  policy  of  the  act  are  so  clearly  opposed  to  any  arrangement  by  which 
corporate  stock  shall  be  issued  without  receipt  by  the  company  of  an 
equivalent  in  value  to  its  par  that  any  agreement  to  this  effect  must  be 
deemed  void  as  contrary  to  the  policy  of  the  law.  If  any  doubt  has  ex- 
isted upon  this  question  it  must  be  taken  as  settled  by  the  decision  of 
this  court  in  Volney  v.  Nixon,  68  N.  J.  Eq.  605."  * 


4 — Pitney,  J.,  in  Easton  National  Bank  v.  American  Brick,  etc.,  Co.,  70 
N.  J.  Eq.  722  (Court  of  Appeals  &  Errors,  1906).  See  also  Johnson  v. 
Tennessee  Oil,  etc.  Co.,  74  N.  J.  Eq.  32  (1908). 
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62.   STATUTORY  LIABILITY  OF  STOCIOIOLDERS. 

The  Corporation  Act  now  provides  (§21)  that  where  the  whole  capital 
of  a  corporation  shall  not  have  been  paid  in,  and  the  capital  paid  shall 
be  insufficient  to  satisfy  its  debts  and  obligations,  each  stockholder  shall 
be  bound  to  pay  on  each  share  held  by  him  the  sum  necessary  to  com- 
plete the  amount  of  such  share,  as  fixed  by  the  charter  of  the  corporation, 
or  such  proportion  of  that  sum  as  shall  be  required  to  satisfy  such  debts 
and  obligations. 

Section  48  provides  that  "nothing  but  money  shall  be  considered  as 
payment  of  any  part  of  the  capital  stock  of  any  corporation  organized 
under  this  act  except  as  hereinafter  provided  in  case  of  the  purchase  of 
property." 

Section  49  authorizes  any  corporation  to  purchase  property  necessary 
for  its  business  and  to  "issue  stock  to  the  amount  of  the  value  thereof 
in  payment  thereof,"  and  then  provides  that  "the  stock  so  issued  shall 
be  full  paid  stock  and  not  liable  to  any  further  call,  neither  shall  the 
holder  thereof  be  liable  for  any  further  payment  under  any  of  the  pro- 
visions of  this  act;  and  in  the  absence  of  actual  fraud  in  the  transaction 
the  judgment  of  the  directors  as  to  the  value  of  the  property  purchased 
shall  lie  conclusive."  The  words  in  italics  are  new  in  the  Revision  of 
1896. 

During  the  past  few  years  there  have  been  several  decisions  in  New 
Jersey  as  to  the  liability  of  stockholders  in  cases  where  stock  has  been 
issued  for  property  purchased  at  an  excessive  valuation.  These  decis- 
ions are  of  grave  importance  in  that  they  hold  that  the  judgment  of  the 
directors  as  to  the  value  of  such  property  is  not  conclusive,  and  that 
such  judgment  may  be  set  aside  by  the  courts  in  insolvency  proceedings, 
and  a  personal  liability  imposed  upon  the  holders  of  the  stock  where  it 
is  shown  that  the  property  was  overvalued.  Pursuant  to  this  statute, 
it  is  probable  that  hundreds  of  millions  of  dollars  of  stock  have  been 
issued  in  payment  of  property  purchased  at  an  excessive  valuation.  Are 
the  holders  of  such  stock  liable,  in  case  of  insolvency  of  the  corpora- 
tions, to'  pay  up  the  difference  between  the  par  value  of  their  shares  and 
the  amount  of  the  actual  value  of  the  property  as  determined  by  the 
court?  Apparently  they  are  so  liable  unless  they  purchased  their  stock 
in  the  open  market  without  notice  of  the  overvaluation. 

The  first  case  of  importance  since  the  Revision  of  1896,  although  it 
involved  the  construction  of  the  law  as  it  existed  prior  to  the  revision, 
was  See  v.  Heppenheimer,  69  N.  J.  Eq.  36  (1905).  The  facts,  briefly 
stated,  were  that  three  gentlemen,  who  were  held  by  the  court  to  be  pro- 
moters of  the  enterprise,  conceived  the  plan  of  combining  a  large  num- 
ber of  mills  manufacturing  straw  paper  into  a  single  corporation  under 
the  New  Jersey  act.  With  that  end  in  view  they  secured  options  to  pur- 
chase certain  mills  for  about  $2,500,000,  the  purchase  price  in  each  case 
being  payable  partly  in  cash  and  partly  in  stock  of  the  corporation  to  be 
organized.     The  promoters  then  caused  the  mills  to  be  sold  to  the  corpo- 
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ration  for  $5,000,000,  payable  as  follows:  $1,000,000  in  bonds,  $1,000,000 
in  preferred  stock  and  $3,000,000  in  common  stock.  The  promoters  at- 
tempted to  justify  this  issue  on  the  ground  that  the  good  will  of  the  com- 
bined mills  was  property  of  a  value  sufficient  to  make  up  the  difference 
between  the  price  at  which  the  original  vendors  sold  their  mills  and  the 
price  paid  by  the  new  corporation.  The  board  of  directors  of  the  new 
corporation,  which  authorized  the  purchase  and  the  issue  of  bonds  and 
stock,  was  composed  largely  of  employees  of  the  promoters.  At  the  time 
of  the  organization  of  the  new  corporation,  and  in  order  to  enable  them 
to  raise  the  cash  necessary  to  pay  the  vendors,  the  promoters  offered  the 
bonds  for  sale  at  par  with  a  bonus  of  stock,  and  after  delivering  the 
necessary  stock  to  pay  off  the  vendors  as  provided  by  the  options,  over 
$1,000,000  in  stock  remained,  which  was  divided  among  the  promoters. 
This  was  not  an  uncommon  method  of  promoting  large  companies.  In 
fact  the  promoters  urged  this  common  practice  as  a  defense  in  a  suit 
brought  by  the  receiver  of  the  corporation,  appointed  in  insolvency  pro- 
ceedings, to  hold  them  personally  liable  on  their  stock.  Vice  Chancellor 
Pitney  disposed  of  this  defense  and  stated  his  view  of  the  case  in  the 
following  vigorous  language: 

"But  the  defendants  say:  The  practice  of  so  valuing  property  under 
our  statute  has  been  indulged  in  frequently  before,  and  numerous  cor- 
porations have  been  organized  and  have  existed  upon  such  a  basis,  so 
that  (they  argue),  the  practice  has  become  well-nigh  crystallized  and 
sanctioned  by  long  usage.  I  am  sorry  to  feel  constrained  to  admit  that 
this  practice  has  been  frequently  indulged  in,  and,  further,  that  it  has 
brought  obloquy  upon  our  state  and  its  legislation.  But  I  am  happy  to 
be  able  to  assert  with  confidence  that  such  practice  is  entirely  unwar- 
ranted by  anything  either  in  our  statute  or  in  the  decisions  of  our  courts, 
and  whenever  it  has  been  indulged  in  it  has  involved  a  clear  infringe- 
ment of,  if  not  a  fraud  upon,  the  plain  letter  and  spirit  of  our  legislation. 
So  far  from  approving  these  transactions  our  Court  of  Errors  and  Ap- 
peals has  recently  *  *  *  made  a  decision  and  rendered  an  opinion  in 
which  it  disapproves  of  these  inflated  transactions  in  the  most  emphatic 
and  practical  manner.  I  allude  to  the  case  of  Volney  v.  Nixon,  reported 
in  60  Atl.  189,  the  opinion  in  which  I  have  had  opportunity  to  examine, 
the  headnote  of  which  is  as  follows:  'A  contract  between  two  persons, 
that  in  exchange  for  their  joint  property  one  of  them  shall  procure  from 
a  corporation  of  this  state  an  original  issue  of  stock  to  an  amount  known 
by  all  parties  to  be  in  excess  of  the  value  of  the  property  and  shall  divide 
the  stock  thus  procured  with  the  other  person,  is  illegal;  and  the  courts 
of  this  state  will  not  aid  in  its  enforcement,  even  though  the  objection- 
able feature  has  been  accomplished  by  the  actual  issue  of  the  stock.' 
In  the  course  of  the  opinion  the  learned  Judge  Dixon  remarks:  'It  must 
be  remembered  that  under  the  laws  of  New  Jersey  the  stock  of  the  cor- 
poration can  be  originally  issued  for  property  purchased  only  to  the 
amount  of  what  is  honestly  deemed  by  the  directors  the  value  of  the 
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property.'     Referring  to  Donald  v.  Smelting  Co.,  62  N.  J.  Eq.  729,  48 
A.tl.  (Court  of  Errors  and  Appeals,  1901). 

"But,  say  the  defendants:  'We  acted  in  perfectly  good  faith.  We  really 
believed  this  property  was  worth  the  amount  at  which  it  was  appraised, 
and  we  were  guilty  of  no  fraud  in  that  behalf.  And  to  show  our  good 
faith  we  invested  therein  several  hundred  thousand  dollars  ($467,000) 
in  cash,  besides  $50,000  in  services  and  expenses  of  the  law  firm  of  Gug- 
genheimer  &  Untermeyer  and  their  correspondents  in  Chicago,  and  have 
lost  it  all.'  And  a  powerful  appeal  was  made  to  the  court  not  to  subject 
the  defendants  to  further  loss  by  saddling  these  enormous  debts  upon 
them.  Let  us  consider  the  affair  from  the  standpoint  of  the  defendants, 
and  inquire  just  how  and  for  what  they  invested  their  money.  The  real 
estate  and  good  will  of  the  39  mills  footed  up  in  value,  for  purposes  of 
sale  to  the  corporation,  to  nearly  $2,200,000,  and,  after  allowing  for  the 
overvaluation  which  we  all  know  that  the  individual  owners  of  these 
industrial  properties  about  to  be  united  usually  manage  to  maintain  for 
that  purpose,  and  of  which  there  is  some  proof  in  this  case,  we  may  rea- 
sonably suppose  to  be  worth  $1,500,000,  and  thus  to  furnish  reasonably 
good  security  for  $1,000,000  of  bonds.  Hence  it  was  reasonably  safe  to 
invest  at  par  in  the  bonds  to  the  extent  of  $1,000,000,  secured  by  a  mort- 
gage upon  the  property.  There  was  little  reason  to  anticipate  the  com- 
pleteness of  the  final  catastrophe.  The  cause  of  that  completeness  I  have 
already  stated.  Now,  that  investment  at  par  in  6  per  cent,  bonds  se- 
cured by  a  mortgage  on  property  worth  at  least  one  and  one-half  times 
the  amount  of  the  sum  secured  is  all  that  any  of  the  defendants  risked. 
Not  one  dollar  was  invested  by  any  of  them  beyond  the  par  value  of  the 
mortgage  bonds  of  the  company.  For  every  $1,000  paid  into  the  com- 
pany they  received  a  mortgage  bond  for  that  amount,  and,  besides,  a 
bonus  of  two  shares  of  preferred  and  four  shares  of  common  stock.  It 
is  thus  made  clear  that,  when  the  faith  of  these  investors  in  the  value 
of  the  property  purchased  was  put  to  the  actual  test,  it  went  no  further 
than  to  invest  at  par  in  first  mortgage  6  per  cent,  bonds,  secured  by 
property  estimated  to  be  worth  about  twice  the  amount  of  the  mortgage, 
to  which  bonds  was  added  as  a  bonus  60  per  cent,  of  stock  representing 
the  value  of  the  property  above  the  mortgage.  This  transaction  is 
known  in  the  language  employed  in  these  financial  transactions  as  'get- 
ting in  on  the  ground  floor,'  and  was  so  understood  by  each  of  the  in- 
vestors. Mr.  Heppenheimer,  in  fact,  uses  this  very  language  in  his  evi- 
dence. In  answer  to  a  question  put  by  me  as  to  whether  he  'did  not 
think  Mr.  Untermeyer  was  making  you  a  big  present,'  he  replied:  'No; 
he  was  not  making  me  any  present,  but  letting  me  in  on  the  ground 
floor.  That  is  the  way  all  these  corporations  have  been  formed  in  the 
state  of  New  Jersey.'  No  doubt  each  of  these  investors  really,  and  there- 
fore in  good  faith,  hoped  and  expected  that  the  enterprise  would  prove 
what  they  called  a  success;  that  is,  that  the  bonds  were  entirely  safe, 
and  so,  probably,  was  the  preferred  stock.  And  in  like  manner  it  was 
hoped  and  expected  that  the  common  stock  would  recive  periodical  divi- 
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dends  for  a  period  of  time  long  enough  at  least  to  enable  some,  if  not 
all,  of  it  to  be  marketed,  or,  to  use  the  apt  phrase  which  has  been  ajh 
plied  to  such  transactions,  'to  be  distributed  to,'  and  later  to  be  'digested 
by  the  public' 

"I  am  able  to  find  that  the  defendants'  belief  and  faith  went  beyond 
this.  But  I  am  unwilling  to  adopt  the  notion  that  this  sort  of  good  faith 
Is  that  which  is  required  in  order  to  legalize  transactions  like  this  under 
consideration.  And  here  we  find  the  real  motive  and  reason  which  gives 
rise  to  these  inflated  values  and  'watering'  of  capital  stock.  It  is  the 
desire  and  intention  to  sell  shares  in  a  property  owned  by  the  corpora- 
tion, for  that  is  what  capital  stock  represents,  for  more  than  they  are 
really  worth.  And  therein  lies  the  intrinsically  fraudulent  character 
of  thpse  transactions.  I  feel  justified  in  so  characterizing  them  since 
the  overvaluation  of  the  property  does  not  at  all  or  in  any  manner  in- 
crease its  intrinsic  or  practical  value,  or  in  the  least  degree  promote 
the  real  prosperity  of  the  enterprise.  A  single  paper  mill  will  turn  out 
just  as  much  product  capitalized  at  $100,000  as  $200,000,  and  its  rental 
value  will  be  practically  the  same.  The  earnings  and  profit  due  to  good 
management  and  skillful  handling  of  the  product  will  be  the  same,  and 
these  last  do  not  depend  at  all  upon  the  producing  capacity  of  the  mill. 
Finally,  the  division  of  the  profits,  if  any  there  be,  among  the  stock- 
holders will  be  on  the  same  basis,  and  the  amount  received  by  each 
stockholder  will  be  the  same,  the  only  difference  being  in  the  percent- 
age of  the  division,  and  the  market  values  of  the  shares  will  finally 
settle  down  to  the  gauge  of  the  dividends  earned  and  declared.  But 
this  straightforward  mode  of  doing  business  does  not  satisfy  the  present- 
day  promoter,  whose  object  in  making  an  overvaluation  is  twofold: 
First,  to  sell  shares  at  more  than  their  real  value,  and  thereby  secure 
a  profit  immediately  in  hand  ('profit'  is  the  word  used  by  Mr.  Samuel 
Cntermeyer  in  his  evidence);  second,  to  obtain  mercantile  credit  based 
on  a  large  capital. 

"A  large  number  of  authorities  in  apparent  support  of  inflated  values 
for  purposes  of  capitalization,  from  different  states  in  the  union,  were 
cited  by  counsel  for  defendants.  I  shall  not  stop  at  this  moment  to 
discuss  their  value  in  this  state  and  in  this  connection,  because  I  find 
the  law  laid  down  In  this  state  under  this  statute  by  the  court  of  er- 
rors and  appeals  in  the  very  recent  case,  cited  by  the  defendants,  of 
Donald  v.  American  Smelting  Co.,  62  N.  J.  Eq.  729.  That  case  arose 
under  the  act  of  1896,  in  which  the  language  of  the  governing  section 
(section  49)  is  more  liberal  than  the  corresponding  section  of  the  act 
governing  the  present  case,  in  that  it  has  added  the  words,  'and  in  the 
absence  of  actual  fraud  in  the  transaction,  the  judgment  of  the  di- 
rectors as  to  the  value  of  the  property  purchased  shall  be  conclusive.' 
That,  indeed,  was  a  suit  by  a  stockholder  in  a  corporation,  already  or- 
ganized and  engaged  in  its  legitimate  business,  to  restrain  an  issue  of 

stock  in  payment  of  additional  property  to  be  purchased,  but  the  rule 
laid  down  by  the  learned  judge  who  spoke  for  a  majority  of  the  court. 
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applies  with  equal,  and  I  think  greater,  force  to  the  present  case,  where 
creditors  are  asking  for  payment  of  their  just  debts.  After  quoting 
section  48,  and  a  portion  of  section  49  of  the  act  of  1896,  he  proceeds: 
'The  meaning  of  section  48  is  not  questionable.  The  money  must  equal 
the  face  value  of  the  stock.  *  *  *  The  distinction  between  the 
contemplated  issue  of  corporate  stock  for  property  and  its  issue  for 
money  lies  not  in  the  rule  for  valuation,  but  in  the  fact  that  dif- 
ferent estimates  may  be  formed  of  the  value  of  property.  When  such 
differences  are  brought  before  judicial  tribunals,  the  judgment  of  those 
who  are  by  law  entrusted  with  the  power  of  issuing  stock  'to  the 
amount  of  the  value  of  the  property,'  and  on  whom,  therefore,  is  placed 
the  first  duty  of  valuing  the  property,  must  be  accorded  considerable 
weight,  but  it  cannot  be  deemed  conclusive  when  duly  subjected  to 
judicial  scrutiny.  Nor  is  it  necessary  that  conscious  overvaluation  or 
any  other  form  of  fraudulent  conduct  on  the  part  of  those  primary 
valuers  should  be  shown  to  justify  judicial  interposition.  Their  honest 
judgment,  if  reached  without  due  examination  into  the  elements  of 
value,  or  if  based  in  part  upon  an  estimate  of  matters  which  really 
are  not  property,  or  if  plainly  warped  by  self-interest,  may  lead  to  a 
violation  of  the  statutory  rule  as  surely  as  would  corrupt  motive.  The 
cases  in  this  state  to  which  we  are  referred  [citing  cases]  in  support  of 
the  proposition  that  the  honest  judgment  of  the  managers  of  a  corpora- 
tion with  respect  to  matters  intra  vires,  cannot  be  disturbed  at  the 
instance  of  stockholders,  all  relate  to  transactions  for  which  the  legis- 
lature has  set  up  no  other  criterion  than  the  discretion  of  those  man- 
agers. But  the  original  issue  of  corporate  stock  is  a  special  function, 
in  the  exercise  of  which  the  legislature  has  fixed  the  standard  to  he 
observed,  and  it  is  the  duty  of  the  courts,  so  far  as  their  jurisdiction 
extends,  to  see  that  this  standard  is  not  violated,  either  intentionally 
or  unintentionally.'  This  language,  as  I  understand  it,  contains  the 
very  ratio  decidendi  of  the  case  then  under  consideration,  and  is, 
therefore,  binding  on  me,  even  if  I  did  not  concur  in  it,  which  I  do 
most  heartily.  The  intention  of  the  legislature  expressed  in  these  sec- 
tions in  question,  in  my  judgment,  manifestly  was,  that  the  capital 
stock  of  all  corporations  should  at  the  start  represent  the  same  value 
whether  paid  for  in  property  or  money.  That  result  can  only  be  obtained 
by  supposing  that  the  property  is  to  be  appraised  at  its  actual  cash 
value,  precisely  as  if  a  board  of  directors  with  the  whole  capital  stock 
actually  paid  in  cash  is  dealing  at  actual  'arms'  length'  as  real  pur- 
chasers with  the  owner  of  property  proposed  to  be  purchased  as  a  real 
vendor  without  any  interest  in  the  directors  to  overvalue  the  property 
or  other  interests  inconsistent  with  the  real  interest  of  the  stockholders 
as  such.  I  say  'at  the  start,'  because  we  all  know  that  property  pur- 
chased in  good  faith  for  cash  is  liable  afterwards  to  depreciate  In  value 
owing  to  circumstances  not  foreseen  at  the  time  of  its  purchase.  After 
all,  it  seems  to  me  that  the  true  test,  under  this  statute,  as  applied  to 
the  case  here  in  hand,  is  this:  if  the  company  actually  had  to  its  credit 
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In  the  bank  the  sum  of  $5,000,000  would  it  have  been  willing  to  have  paid 
that  price  in  cash  for  the  property  in  question  for  the  uses  and  purposes 
to  which  it  proposed  to  devote  it;  would  the  property  be  worth  that  sum 
in  cash  to  the  company?"  i 

Accordingly  the  promoters,  and  also  certain  other  persons  who  had 
taken  the  bonus  stock  with  bonds  were  held  to  be  personally  liable  on 
their  shares.     No  appeal  was  taken  from  this  decision. 

In  a  more  recent  case  in  the  Court  of  Errors  and  Appeals  (Easton 
Nat.  Bank  v.  American  Brick  &  Tile  Co.,  70  N.  J.  Eq.  732),  after  discus- 
sing certain  decisions  of  the  courts  on  the  "trust  fund  doctrine,"  (see 
section  61  above)  the  court  said  (Mr.  Justice  Pitney  writing  the  opin- 
ion) : 

"But  without  spending  time  in  discussion  of  these  questions,  we  con- 
tent ourselves  with  saying  that  our  corporation  act  places  the  stock- 
holder's liability  to  creditors  upon  a  firmer  foundation  than  the  'trust 
fund  doctrine'  as  expounded  in  the  above  cases;  the  statute  absolutely 
prohibiting  agreements  for  the  issue  of  stock  for  a  consideration  less 
than  its  par  value,  and  affording  relief  to  all  creditors  without  dis- 
tinction." 

In  a  still  more  recent  case  in  the  Court  of  Chancery  decided  in  No- 
vember (Honeyman,  Receiver,  v.  Haughney  et  al.,  66  Atl.  582  [1906]), 
which  arose  under  the  present  law,  the  facts  were  as  follows: 

The  corporation  was  organized  with  an  authorized  capital  stock  of 
$1,000,000,  all  of  which  with  $125,000  of  first  mortgage  bonds,  was  is- 
sued in  payment  of  a  manufacturing  property  and  business  and  four 
letters  patent.  It  was  shown  that  two  of  the  directors  had  obtained  an 
option  to  purchase  the  entire  property  for  $125,000.  The  court  held 
that  there  was  such  gross  overvaluation  as  to  constitute  actual  fraud, 
Vice-Chancellor  Bergen  saying   (orally) : 

"How  a  proceeding  of  this  kind  can  be  sanctioned  by  this  court  I 
can't  see.  The  principle  is  well  established  that  the  capital  stock  of  a 
corporation  is  a  trust  fund  for  the  payment  of  its  creditors.  Creditors 
dealt  with  this  corporation  on  the  assumption  that  it  had  available 
assets  to  the  amount  of  its  capital  stock,  which  was  $1,000,000.  This 
was  not  true.  Persons  who  trusted  the  concern  did  so  on  the  theory 
that  its  officers  had  fulfilled  their  duty  and  that  the  stock  was  paid  in. 
They  are  therefore  entitled  to  call  upon  the  stockholders  to  pay  a  sum 
sufficient  to  enable  them  to  collect  the  amounts  of  their  respective 
claims. 

"The  corporation  laws  of  this  state  are  liberal— just  as  liberal  as 
they  should  be — and  the  courts  are  not  disposed  to  add  to  the  elasticity 
of  the  corporation  act.  Incorporators  must  either  advance  money  or 
money's  worth.  This  is  a  perfectly  clear  case  of  an  issue  of  stock  for 
property  at  a  gross  overvaluation,  and  the  complainant  is  entitled  to  a 
decree  directing  that  the  contract  setting  forth  that  the  defendant  com- 


1 — Pitney,  V.  C,  in  See  v.  Heppenheimer,   69  N.  J.  Eq.  36   (1905).     See 
also  Strickland  v.  National  Salt  Co.,  76  Atl.  1048   (1910). 
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pany's  stock  was  full  paid  be  set  aside,  for  it  was  a  fraud — it  never  was 
paid — and  empowering  the  receiver  to  collect  a  suflficient  sum  to  pay 
the  debts  and  expenses  of  administration." 

In  See  v.  Heppenheimer  it  was  also  held  that  the  fact  that  a  pur- 
chaser of  bonds  of  a  corporation  entered  into  an  agreement  with  the 
company  that  for  each  $1,000  in  cash  subscribed,  a  mortgage  bond  for 
$1,000  and  a  bonus  of  $600  of  stock  in  the  company  in  process  of  forma- 
tion should  be  delivered  to  him  was  sufficient  to  put  him  on  inquiry 
as  to  whether  the  stock  so  issued  had  been  paid  for  either  in  cash  or 
in  its  equivalent  in  property,  and  that  he  was  liable  to  creditors 
thereon. 2 

An  agreement  between  a  corporation,  organized  under  the  General 
Corporation  act  of  1875,  and  its  stockholders,  to  the  effect  that  cor- 
porate stock  shall  be  issued  to  them  without  receipt  by  the  company  of 
money  or  property  equivalent  in  value  to  the  par  value  of  the  stock,  is 
void  because  contrary  to  the  spirit  and  policy  of  the  act.s 

In  the  American  Brick  Company  case  Mr.  Justice  (now  Chancellor 
Pitney,  said:  "Upon  the  hearing  an  attempt  was  made  to  show  that  in 
the  estimation  of  individual  directors  the  patents  had  a  prospective 
value  even  as  high  as  $1,000,000.  No  minute  or  other  formal  record  of 
any  action  taken  by  the  directors  or  by  the  stockholders  with  respect 
to  the  issuance  of  the  stock  was  produced,  and  the  proof  mainly  relied 
upon  to  show  action  by  the  directors  was  the  testimony  of  Judge  Pax- 
son  and  Messrs.  Wilbur  and  Potter,  Judge  Green  having  died  some 
time  before.  As  might  be  expected  after  the  lapse  of  seventeen  years 
since  the  transactions  in  question,  the  memories  of  the  witnesses  were 
-quite  uncertain  and  their  testimony  exceedingly  indefinite.  Without 
rehearsing  the  evidence,  we  content  ourselves  with  saying  that  we 
agree  with  the  conclusion  of  the  learned  vice-chancellor  that  no  offi- 
cial action  was  taken  by  the  board  of  directors,  and  that,  with  the 
exception  of  informal  meetings  and  general  conversations  with  Judge 
Green,  the  negotiations  with  the  patentees  were  confided  entirely  to 
the  latter  with  the  exception  on  the  part  of  the  present  appellants  that 
in  some  way  he  would  arrange  matters  so  that,  in  exchange  for  the 
$10,000  each  had  advanced,  or  agreed  to  advance,  stock  would  be  issued 
to  them  of  the  par  value  of  $1.50,000  each.  There  is  no  doubt  that  at 
•the  inception  of  the  company  the  appellants  were  very  sanguine  of  its 
ultimate  success,  and  believed  that  in  future  the  company  might  de- 
velop an  earning  capacity  proportionate  to  its  capitalization  of  $1,000,000, 
but  in  view  of  all  the  circumstances,  including  the  terms  of  the  pur- 
chase from  Simpson  and  Canfield,  it  is  impossible  to  believe  that  these 
eminent  and  highly  respectable  gentlemen  did,  upon  their  responsibil- 
ity as  directors,  resolve  that  the  patents  were  presently  worth  in  money 
^800,000  or  $1,000,000,  or  anything  approaching  those  sums.     They  were 


2 — See  v.  Heppenheimer,  69  N.  J.   Eq.   36    (1905). 

3 — Easton  National  Bank  v.  American  Brick,  etc.,  Co.,  70  N.  J.  Eq.  732 
(Court  of  Errors  &  Appeals,  1906).  See  also  Johnson  v.  Tennessee  Oil, 
etc..  Co.,  74  N.  J.  Eq.  32   (1908). 
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aware  of  the  terms  of  the  agreement  of  March  12th,  1886,  by  which 
Simpson  and  Canfield,  the  absolute  owners  of  the  patents,  agreed  to 
part  with  them  to  the  company  in  exchange  for  $5,000  in  cash  and  a 
minority  interest  in  the  company,  whose  entire  assets  would  consist  of 
the  patents  themselves  and  $20,000  in  money.  "We  also  agree  with  the 
Tiew  of  the  vice-chancellor  that  if  we  were  to  accept  the  claim  of  the 
appellants  that  the  directors  did  determine  to  issue  all  the  stock  in 
question  for  the  patents,  it  would  result  that  the  proceeding  must  he 
considered  a  mere  device  on  the  part  of  the  directors  to  evade  the  letter 
and  spirit  of  the  Corporation  act,  to  accomplish  which  the  patents  were 
Intentionally  overvalued.  In  this  view  the  credit  to  be  given  to  the 
stockholders  by  reason  of  the  transfer  of  the  patents  to  the  company 
must  at  least  be  limited  in  the  present  proceeding  to  the  fair  value  of 
the  patents.  Whether  for  this  purpose  we  should  accept  the  value  of 
these  as  subsequently  demonstrated  (which  is  practically  nil),  or  rather 
such  value  as  might  reasonably  have  been  assigned  to  them  at  the  time, 
need  not  be  determined,  for  a  reason  that  will  presently  appear.  The 
appellants  have  not  presented  their  proofs  in  such  manner  as  to  enable 
the  court  to  determine,  with  any  accuracy,  the  fair  value  of  the  patents 
at  the  time  they  were  transferred  to  the  company.  Assuming,  how- 
ever, that  they  were  worth  $50,000  at  the  outside  (the  proofs  will  not 
support  so  high  an  estimate),  the  amount  left  unpaid  (after  due  credit 
for  cash  payments  also)  upon  the  stock  issued  to  each  of  the  appellants 
would  far  exceed  the  entire  amount  of  the  debts  of  the  company.  Coun- 
sel have  not  referred  us  to  any  evidence  showing  how  or  when  the  di- 
rectors authorized  the  stock  certificates  to  be  stamped  "issued  for  prop- 
erty purchased."  Nor  have  we,  in  our  examination  of  the  record,  dis- 
covered any  such  evidence.  We  are  inclined  to  think  that  it  was  done, 
just  as  many  other  things  respecting  the  organization  and  business  of 
the  company  were  done,  without  formal  authorization  and  without  any 
clear  understanding  of  its  legal  effect.  Nor  can  Messrs.  Green,  Paxson, 
Wilbur  and  Potter  be  considered  as  being  in  any  legitimate  sense  vend- 
ors of  the  patents  to  the  company  at  the  price  of  the  large  block  of 
stock  that  was  issued  to  them.  They  were  promoters  of  the  company, 
Paxson,  Wilbur  and  Potter  being  in  effect  assignees  under  Judge  Green 
of  a  part  of  his  interest  in  the  Simpson  and  Canfield  contract,  having 
full  notice  of  the  entire  transaction.  The  whole  of  the  evidence,  in- 
cluding the  terms  of  the  agreement  of  March  12th,  1886,  itself,  convinces 
us  that  the  only  stock  that  was  issued  for  the  patents  was  that  which 
went  to  Simpson  and  Canfield,  and  that  the  only  consideration  for  the 
stock  issued  to  the  others  was  the  moneys  paid  in  by  them  to  the  com- 
pany." •* 

In  Donald  v.  American  Smelting,  etc.,  Co.,  62  N.  J.  Eq.  729  (Court  of 
Errors  and  Appeals,  1900),  Mr.  Justice  Dixon  said:  "When  corporate 
stock  has  once  been  issued  for  property  purchased,  then  the  legislature 


4 — Pitney,  J.,  in  Easton  National  Bank  v.  American  Brick,  etc.,  Co.,  70 
N.  J.  Eq.   732    (Court  of  Errors  &  Appeals,  1906). 
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has  directed  the  application  of  a  different  rule.  In  the  words  of  the 
same  section  49,  'the  stock  so  issued  shall  be  full-paid  stock,  and  not 
liable  to  any  further  call,  neither  shall  the  holder  thereof  be  liable  for 
any  further  payment  under  the  provisions  of  this  act;  and  in  the  ab- 
sence of  actual  fraud  in  the  transaction  the  judgment  of  the  directors 
as  to  the  value  of  the  property  purchased  shall  be  conclusive.'  Under 
these  provisions,  after  the  property  has  been  purchased  and  the  stock 
issued  therefor,  nothing  short  of  actual  fraud  in  the  transaction  can 
impair  the  right  of  the  holder  to  hold  his  stock  as  full-paid  stock,  free 
from  further  call.  The  cases  of  Bickley  v.  Schlag,  46  N.  J.  Eq.  533 
(Court  of  Errors  and  Appeals,  1890),  and  Rural  Homestead  Co.  v. 
Wildes,  54  N.  J.  Eq.  668  (1896),  indicate  that  the  completed  transac- 
tion was  equally  secure,  even  before  the  statute  received  its  present  de- 
cisive form."  In  See  v.  Heppenheimer,  however,  Vice-Chancellor  Pit- 
ney declared  that  the  foregoing  statement  was  mere  dictum.  There 
has  been  no  decision  of  the  Court  of  Errors  and  Appeals  as  to  the  effect 
of  the  clause  that  "in  the  absence  of  actual  fraud  in  the  transaction  the 
judgment  of  the  directors  as  to  the  value  of  the  property  purchased 
shall  be  conclusive."  It  is  worthy  of  comment,  however,  that  this 
clause  was  inserted  by  the  Revisers  in  the  draft  of  the  bill  which  was 
enacted  as  the  Revision  of  1896,  as  they  stated  in  their  report  to  the 
legislature,  as  declaratory  of  the  rule  stated  by  the  Court  of  Errors  and 
Appeals  in  Bickley  v.  Schlag,  46  N.  J.  Eq.  533  (1890).  In  the  opinion 
in  that  case  Chief  Justice  Beasley  said: 

"If  we  were  to  assume  that  this  procedure  [a  suit  by  a  single  cred- 
itor, suing  in  his  own  behalf,  and  not  a  general  creditors'  bill]  had  any 
legal  foundation  whatever,  the  fact  would  still  remain,  that  the  real 
question  presented  by  it  has  neither  been  considered  nor  decided.  In 
view  of  the  proofs  in  the  case,  it  w^as  not  and  could  not  be  disputed 
that  the  stock  in  question,  as  between  these  stockholders  and  the  cor- 
poration, had  been  paid  for  in  full;  for  they  had  transferred  to  the 
company,  in  satisfaction  for  it,  certain  steamboats  and  other  property, 
each  share  so  purchased  being  marked  with  the  words  'issued  for  prop- 
erty purchased.'  Consequently,  so  long  as  this  contract  of  sale  sub- 
sisted, an  indisputable  title  to  the  stock  existed  in  the  stockholders,  and 
it  was  also  thereby  conclusively  established  that  they  were  in  nowise 
indebted  to  the  company  by  reason  of  their  purchase.  The  inquiry, 
therefore,  in  the  court  below,  should  have  been,  whether  the  agreement 
in  question  was  fraudulent  or  not;  for,  if  the  transaction  was  an  honest 
one,  the  difference  in  value  between  the  property  constituting  the  con- 
sideration of  the  sale  and  the  stock  had  no  legal  significance.  The 
charter  of  this  company  authorizes  the  corporation  to  exchange  its 
capital  stock  for  property,  and,  under  that  condition  of  things,  a  court 
of  equity  cannot  set  aside  a  transaction  of  that  kind  simply  on  the 
ground  that  the  bargain,  on  the  side  of  the  corporation,  is  a  disadvan- 
tageous one.  In  such  affairs  the  company  and  the  purchaser  stand  on 
the  common  footing  of  buyer  and  seller;  the  valuations  of  property  in 
making  the  exchange,  either  on  the  one  side  or  the  other,  cannot  be 
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supervised  or  controlled  by  the  court  of  chancery,  for,  in  the  absence  of 
deceit,  or  some  other  corrupt  constituent,  the  bargain  between  the  par- 
ties cannot  be  disturbed.  In  the  present  instance  fraud  was  not  found, 
and  the  vice-chancellor  ordered  these  stockholders  to  pay  more  than 
they  had  agreed  to  pay  for  the  stock,  on  the  ground  that,  in  his  opin- 
ion, the  steamboats  and  other  things  they  had  exchanged  were  not 
worth  as  much  as  the  stock  was  worth.  Conspicuously  the  substance 
of  the  true  issue  has  been  overlooked.  The  real  inquiry  in  this  class 
of  cases  is  not  in  doubt  or  obscurity,  for  it  has  been  elucidated  in  many 
decisions.  One  example  will  suffice.  In  the  case  of  Coit  v.  The  Gold 
Amalgamating  Co.,  119  U.  S.  345,  Mr.  Justice  Field,  in  the  course  of  an 
investigation  similar  to  the  present  one,  said:  'Where  the  charter  au- 
thorizes capital  stock  to  be  paid  in  property,  and  the  shareholders 
honestly  and  in  good  faith  put  in  property,  instead  of  money  in  pay- 
ment of  their  subscriptions,  third  parties  have  no  ground  of  complaint. 
The  case  is  very  different  from  that  in  which  subscriptions  to  stock  are 
payable  in  cash,  and  where  only  a  part  of  the  instalments  has  been  paid. 
In  that  case  there  is  still  a  debt  due  to  the  corporation,  which,  if  it  be- 
comes insolvent,  may  be  sequestered  in  equity  by  the  creditors  as  a 
trust  fund  liable  to  the  payment  of  their  debts.  But  xohere  full-paid 
stock  is  issued  for  property  received,  there  must  be  actual  fraud  in  the 
transaction  to  enable  the  creditors  of  the  corporation  to  call  the  stock- 
holders to  account.'  " 

In  Hebberd  v.  Southwestern  Land  &  Cattle  Co. ,5  capital  stock  of  a 
corporation  was  issued  for  property  not  worth  five  per  cent  of  the  par 
value  of  the  stock,  in  pursuance  of  a  scheme  designed  to  secure  the  is- 
sue of  the  stock  as  fully  paid,  without  value  having  been  received  by 
the  corporation  for  it.  It  was  held  that  such  stock  was  not  fully  paid 
stock  in  the  hands  of  those  who  were  cognizant  of  or  parties  to  the 
scheme  and  its  execution. 

In  that  case  the  court  further  said:  "As  to  the  bonus  stock,  the  con- 
tract between  the  purchaser  of  bonds  and  the  company  was  that  he 
should  not  be  called  upon  to  pay  for  the  stock.  Such  a  contract  is  bind- 
ing upon  the  company  and  its  shareholders,  but  as  the  capital  stock 
constitutes  a  trust  fund  for  the  payment  of  debts,  it  cannot  be  given 
away  from  the  demands  of  creditors,  and  hence  the  holders  of  bonus 
stock  may  be  required  to  pay  for  it  in  satisfaction  of  the  tiemands  of 
creditors,  after  the  exhaustion  of  all  other  assets,  upon  the  ground  that 
its  issuance  to  them  was  fraud  in  law  upon  the  creditors."  s 

In  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501  (Court  of  Errors  and  Ap- 
peals, 1882),  the  facts  were  as  follows: 

Five  persons  agreed  for  the  purchase  of  a  tract  of  land,  and  organized 
themselves  into  a  corporation,  under  the  land  improvement  company 
act.  In  the  certificate  of  incorporation  the  capital  was  fixed  at  $100,000, 
and  these  persons  subscribed  for  all  the  capital  stock,  and  became  the 


5—55  N.  J.  Eq.  18  (1896). 

6 — Hebbard  v.  Southwestern  Land  &  Cattle  Co.,  55  N.  J.  Eq.  18   (1896). 
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directors  of  the  company.  The  consideration  of  the  purchase  was 
$50,000;  the  deed  was  made  directly  to  the  corporation,  and  it  gave  its 
obligations  for  the  whole  purchase-money.  The  directors  then  appraised 
the  lands  at  $100,000,  and  credited  $50,000  of  that  valuation  as  a  pay- 
ment of  fifty  per  cent  on  the  subscriptions  to  the  capital  stock.  The 
lands  were  not  worth  more  than  the  original  purchase-money,  and  the 
company  acquired  no  other  property,  real  or  personal.  In  a  suit  brought 
by  a  creditor  of  the  corporation  against  the  subscribers  to  the  capital 
stock,  to  compel  them  to  pay  their  subscriptions  in  order  to  satisfy 
debts  of  the  corporation,  it  was  held  that  as  against  creditors  of  the 
corporation  the  allowance  of  a  credit  of  fifty  per  cent  on  the  subscrip- 
tions of  the  stockholders  was  invalid,  and  that  the  stockholders  were 
liable  for  the  whole  amount  of  their  subscriptions  to  the  capital  stock, 
as  they  appeared  in  the  certificate  of  organization. 

The  third  section  of  the  land  improvement  act  (Rev.  p.  568)  enacts 
that  payment  of  the  capital  stock  of  corporations  organized  under  the 
act,  shall  be  made  either  in  money  or  in  land — the  land  to  be  appraised 
by  the  board  of  directors  and  taken  at  such  value.     The  court  held: 

(1)  That  this  section  does  not  supersede  the  obligation  of  subscribers 
to  pay  their  subscriptions,  as  they  appear  in  the  certificate  of  organiza- 
tion— it  simply  provides  the  manner  in  which  payment  shall  be  made; 
and  in  a  suit  by  creditors  against  a  stockholder,  to  compel  him  to  pay 
his  subscription,  the  inquiry  is,  has  he  paid  in  money  or  money's  worth? 

(2)  That  the  directors,  in  the  appraisement  of  land  taken  in  payment 
of  subscriptions,  act  in  a  fiduciary  capacity,  and  are  bound  to  discharge 
the  duties  of  the  trust  with  fidelity.7 

The  court  said:  "The  earlier  cases  held  that  the  contract  of  the  sub- 
scribers could  only  be  fulfilled  by  payment  in  money.  In  later  cases 
this  doctrine  has  been  relaxed,  and  stock  issued  and  paid  up  in  work 
and  labor,  or  in  the  purchase  of  property  the  corporation  is  authorized 
to  hold,  has  been  held  to  have  been  legally  issued.  Statutes  have  also 
been  passed  authorizing  corporations  to  purchase  property  needed  for 
their  business,  and  to  issue  stock  in  payment  for  it,  or  to  accept  such 
property  in  payment  for  subscriptions  to  the  capital  stock.  But  in  all 
such  cases  transactions  under  such  powers  have  been  upheld  only 
where  the  contract  for  the  rendition  of  services  or  the  purchase  of 
property,  payable  in  stock,  has  been  made  in  good  faith,  and  the  prop- 
erty taken  in  payment  of  stock  subscriptions  has  been  put  in  at  a  fair 
bona  fide  valuation;  and  the  courts  have  inflexibly  enforced  the  rule  that 
payment  of  stock  subscriptions  is  good  as  against  creditors  only  where 
payment  has  been  made  in  money  or  in  what  may  fairly  be  considered 
as  money's  worth,"  » 


7 — Wetherbee  v.  Baker,  35  N.  J.  Eq.  501  (Court  of  Errors  &  Appeals, 
1882), 

8 — Wetherbee  v.  Baker,  35  N.  J.  Eq.  501  (Court  of  Errors  &  Appeals, 
1882);  see  also  Clevenger  v.  Moore,  71  N.  J.  L.   149    (1904). 
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In  construing  the  provision  of  the  Corporation  act  of  1875,  now  section 
21  of  the  Corporation  act,  the  Court  of  Errors  and  Appeals  said: 

"The  fifth  section  provides  that  where  the  whole  capital  of  a  corpora- 
tion shall  not  have  been  paid  in,  and  the  capital  paid  shall  be  insuffi- 
cient to  satisfy  the  claims  of  its  creditors,  each  stockholder  shall  be 
bound  to  pay,  on  each  share  held  by  him,  the  sum  necessary  to  complete 
the  amount  of  such  share,  as  fixed  by  the  charter  of  the  company,  or 
such  proportion  of  that  sum  as  shall  be  required  to  satisfy  the  debts  of 
the  company.  The  word  'capital,'  as  used  with  respect  to  corporations, 
primarily  signifies  the  aggregate  of  the  sums  subscribed  for,  and  either 
paid  in  or  agreed  to  be  paid  in  by  the  stockholders.  It  is  also  in  gen- 
eral use  as  signifying  the  sums  paid  in  by  the  subscribers,  with  the  ad- 
dition of  all  gains  or  profits  realized,  with  such  diminutions  as  have 
resulted  from  losses  incurred  in  transacting  business.  In  this  latter 
sense  the  capital  of  a  corporation  is  the  fund  with  which  it  transacts 
its  business,  and  embraces  all  its  property,  real  and  personal,  constitut- 
ing the  assets  of  the  corporation,  such  as  are  subject  to  execution  at 
law.  The  words  'capital  stock,'  when  aptly  used,  describe  the  interests 
of  the  stockholders  in  the  corporation.  Upon  this  distinction  between 
the  capital  of  a  corporation,  which  is  its  property,  and  the  capital 
stock,  which  represents  the  interests  of  stockholders  in  the  corporation, 
and  is  their  property,  the  power  of  the  states  to  subject  the  shares  of 
national  banking  associations  to  taxation,  is  vindicated.  In  the  fifth 
section  of  the  act  concerning  corporations  the  word  'capital'  is  used  in 
the  two-fold  sense  above  indicated.  It  provides  that  when  the  capital 
paid  in — meaning  the  capital  paid  in  as  increased  by  profits  or  dimin- 
ished by  losses,  i.  e.,  the  property  of  the  corporation — shall  be  insuffi- 
cient to  satisfy  the  claims  of  its  creditors,  and  the  whole  capital— mean- 
ing the  capital  subscribed  and  agreed  to  be  paid  in — has  not  been  paid 
in,  then  each  stockholder  shall  be  bound  to  pay  on  each  share  held  by 
him  the  sum  necessary  to  complete  the  amount  of  such  share  as  fixed 
by  the  charter,  or  such  proportion  of  that  sum  as  shall  be  necessary  to 
satisfy  the  debts  of  the  company.  The  stockholders  are  made  liable 
for  unpaid  subscriptions,  upon  the  call  of  creditors,  only  where  the  prop- 
erty of  the  corporation  is  insufficient  for  the  payment  of  its  debts."  » 

63.  EFFECT  OF  TRANSFER  OF  SHARES  AS  TO  LIABILITY  OF 
STOCIvHOLDERS. 

In  See  v.  Heppenheimer,  69  N.  J.  Eq.  36  (1905),  it  was  held  that  a 
holder  with  notice  of  unpaid  stock  of  the  corporation  was  liable  thereon 
to  creditors  regardless  of  whether  he  subscribed  for  it  or  not,  if  the 
capital  paid  in  is  insufficient  to  satisfy  their  claims. 

"The  liability  of  transferees  for  assessments  on  account  of  unpaid 
stock  has  been  the  subject  of  much  consideration  by  the  courts  of  this 
country,  resulting  in  radical  differences  of  opinion,  but  in  my  judgment 


9 Wetherbee  v.  Baker,   33  X.  J.  Eq.   501    (Court  of  Errors  &  Appeals, 

1882). 
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the  weight  of  authority  and  sound  reason  support  the  view  that  a  bona 
fide  transferee  of  stock,  the  certificate  for  which  recites  that  it  is  full 
paid,  is  not  liable  to  make  good  the  contract  of  the  original  subscriber 
if  the  transferee  has  no  knowledge  that  the  subscriber  has  not  paid  in 
full,  nor  notice  of  any  fact  from  which  knowledge  may  be  inferred,  or 
which  requires  him  to  inquire  as  to  the  truth  of  such  statement."i 

In  Hood  V.  McNaughton,2  the  Supreme  Court  said: 

"The  real  question  in  the  case  is,  whether  the  defendant  had  assigned 
his  shares  in  such  a  way  as  to  relieve  him  of  responsibility.  *  *  *  The  sub- 
scription to  the  stock  and  the  acceptance  of  a  certificate  for  the  shares 
constitute  a  contract  between  the  subscriber  and  the  company,  by  which 
the  subscriber  engages  to  pay  the  remaining  installment  on  demand  by 
the  corporation.  From  this  agreement  the  subscriber  cannot  recede 
without  the  assent  of  the  company.  He  may  transfer  his  stock  without 
consent  of  the  company,  and  thereby  vest  in  the  purchaser  his  right  to 
the  share,  and  as  between  himself  and  such  purchaser  cast  upon  the 
latter  the  obligation  to  pay  him  such  installments  as  are  called  upon 
the  stock,  but  the  subscriber  cannot  thereby  impair  or  effect  the  con- 
tract rights  of  the  company.  His  liability  to  the  company  cannot  there- 
by become  extinguished  *  *  *  in  the  case  before  us  no  circumstance  is 
present  to  show  that  the  company  consented  to  an  abrogation  of  its  con- 
tract with  the  defendant,  or  to  the  substitution  of  his  vendee  as  a  share- 
holder. If  the  subscriber  could  without  the  consent  of  the  company 
divest  himself  of  his  shares,  and  of  his  entire  obligation  as  a  stock- 
holder, corporations  might  in  all  cases  be  deprived  of  their  only  avail- 
able means  of  satisfying  debts,  by  transfer  to  irresponsible  persons."  » 

In  that  case  the  defendant  was  an  original  subscriber  to  the  capital 
stock  and  after  he  had  paid  ten  per  cent  on  the  shares  subscribed  for 
by  him,  he  sold  the  said  shares  and  delivered  his  certificate  therefor  to 
the  vendee,  but  the  shares  were  not  transferred  on  the  books  of  the 
company  as  required  by  the  by-laws.  The  company  subsequently  be- 
came insolvent,  and,  upon  proceedings  duly  taken  in  the  Court  of  Chan- 
cery of  this  state,  a  receiver  was  appointed,  who  brought  an  action  at 
law  to  recover  the  amount  unpaid  on  the  stock. 

64.   RE>IEDIES  TO  ENFORCE  LLABXLITY  OF  STOCKHOLDERS. 

The  remedies  to  enforce  liability  of  stockholders  are: 

(a)  By  general  creditor's  bill. 

(b)  By  the  receiver  in  statutory  insolvency  proceedings. 

The  liability  of  stockholders  to  creditors  is  worked  out  by  an  account- 
ing of  the  debts  to  be  paid  and  the  proper  liability  of  each  stockholder. 
If  the  company  is  in  insolvency,  the  rate  of  liability  is  determined  by  a 


1 — Bergen,  V.  C,  in  Easton  Nat.  Bank  v.  American  Brick  &  Tile  Co., 
69  N.  J.  Eq.  326  (1905);  decision  modified,  but  not  on  this  point,  in  70  N. 
J.  Eq.  732  (Court  of  Errors  &  Appeals,  1906). 

2 — 54  N.   J.  L.   425   (1892). 

3— Hood  v.  McNaughton,   54  N.  J.  L.  425   (1892). 
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judicial  hearing  ascertaining  the  quota  due  from  each  stockholder  for 
the  payment  of  all  the  debts.i  If  no  receiver  has  been  appointed,  then 
by  a  bill  in  equity  for  an  accounting  to  which  the  creditors  and  stock- 
holders are  parties. 2 

In  the  case  of  a  going  solvent  company,  management  of  its  affairs, 
including  the  right  to  call  for  payments  on  unpaid  stock,  is  in  the  di- 
rectors of  the  company. 3 

In  Bickley  v.  Schlag,  46  N.  J.  Eq.  533  (Court  of  Errors  and  Appeals, 
1890),  a  bill  was  exhibited  by  a  judgment  creditor  of  a  corporation 
against  the  stockholders,  to  compel  them  to  liquidate  for  the  benefit  of 
the  complainant  the  arrears  of  their  subscriptions  to  the  capital  stock 
of  the  company.  The  court  said:  "The  equity  asserted  by  the  complain- 
ant in  the  court  of  chancery,  was  to  require  the  defendants  to  pay  into 
the  coffers  of  the  company  such  sums  of  money  as  they  owed  to  the 
corporation  for  the  stock  purchased  by  them.  The  means  by  which  a 
creditor  can  enforce  such  a  right  given  to  him  by  the  statute  of  this 
state,  is  by  a  bill  in  behalf  of  all  the  other  creditors  of  the  company  as 
well  as  of  himself.  This  is  the  only  remedy  in  equity,  as  was  recently 
decided  by  this  court  in  the  case  of  Wetherbee  v.  Baker,  reported  in  8 
Stew.  Eq.  507.  It  was  there  said :  'The  suit  must  be  -for  the  benefit  of 
all  the  creditors,  for  the  trust  is  created  for  the  benefit  of  the  creditors 
as  a  class,  and  all  are  entitled  to  participate  ratably  in  the  common  fund, 
and  one  creditor  cannot,  by  superior  diligence,  either  by  a  creditor's 
bill,  or  by  supplementary  proceedings  under  the  act  concerning  execu- 
tions, obtain  priority  and  appropriate  to  his  own  use  a  fund  in  which 
all  the  creditors  have  a  common  interest.'  *  *  *  The  appellant  in 
'  this  case  is  not  only  a  stockholder,  but  is  also,  apparently,  a  creditor  to 
a  large  amount  of  the  corporation,  and  if,  therefore,  in  the  former 
capacity,  he  should  be  obliged  to  pay,  in  common  with  the  other  cor- 
porators, to  the  company,  any  money  due  on  the  purchase  of  his  stock, 
it  is  plain  that,  in  the  latter  capacity,  he  would  be  entitled  to  share 
ratably  with  the  other  creditors  in  the  fund  so  brought  in.  It  is  ob- 
vious that  this  controversy  cannot  be  settled  in  the  present  condition 
of  things,  and,  consequently,  the  decree  must  be  reversed  and  the  re- 
spondent's bill  must  be  dismissed  without  costs,  and  without  prejudice 
to  a  subsequent  prosecution  of  his  claim,  if  any  he  has,  in  an  unobjec- 
tionable mode." 

The  grounds  of  the  jurisdiction  of  the  Court  of  Chancery  in  cases  of 

creditor's  bills  is  stated  by  the  Court  of  Errors  and  Appeals  as  follows: 

"Each  stockholder  is  made  liable  on  his  unpaid  subscription  only  for 

the  proportion  thereof  which  may  be  necessary  for  the  payment  of  the 

debts  of  the  corporation,  when  the  property  of  the  corporation  has 


1— Cumberland  Lumber  Co.  v.  Clinton  Hill,  etc.,  Co.,  57  N.  J.  Eq.  627 
(Court  of  Errors   &  Appeals,   1898). 

2 ^Wetherbee  v.  Baker,   35  N.  J.  Eq.   501    (Court  of  Errors  &  Appeals, 

1882). 

3 — sivin  V.  Mutual  Match  Co.,  72  N.  J.   Eq.   577    (1907). 
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proved  insufficient  for  that  purpose.  Under  these  circumstances,  the 
sum  of  the  unpaid  subscriptions  to  the  capital  stock  is  a  trust  fund  for 
the  payment  of  the  debts  of  the  corporation.  *  *  *  In  any  proceed- 
ing to  enforce  the  liability  of  stockholders  under  this  section  [Cor- 
poration Act,  §i  21],  all  the  property  and  assets  of  the  corporation  must 
be  taken  into  account,  and  the  proceedings  must  be  for  the  benefit  of 
all  the  creditors.  The  assets  of  the  corporation  and  its  total  indebted- 
ness, must  be  brought  into  the  account;  for  until  they  are  ascertained, 
neither  the  amount  of  money  required  to  satisfy  the  creditors  of  the 
corporation,  nor  the  proportion  of  the  sum  required  to  be  paid  by  each 
stockholder  can  be  ascertained.  The  suit  must  be  prosecuted  for  the 
benefit  of  all  the  creditors;  for  the  trust  is  created  for  the  benefit  of  the 
creditors  as  a  class,  and  all  are  entitled  to  participate  ratably  in  the 
common  fund,  and  one  creditor  cannot,  by  superior  diligence,  either  by 
a  creditor's  bill  or  by  supplementary  proceedings  under  the  act  concern- 
ing executions,  obtain  priority  and  appropriate  to  his  own  use  a  fund  in 
which  all  the  creditors  have  a  common  interest.  In  such  a  suit  the  cor- 
poration is  a  necessary  party,  for  without  the  presence  of  the  corpora- 
tion as  a  party  to  the  suit  no  account  of  its  property  or  of  its  debts  can 
be  taken."  4 

In  this  class  of  cases  insolvency,  although  practically  existing  in 
every  case,  is  not  a  jurisdictional  fact.  The  status  of  the  corporation, 
in  respect  of  the  exercise  of  its  franchises,  is  not  affected  further  than 
some  ancillary  injunction  issued  in  pursuance  of  the  main  object  of  the 
suit  may  have  a  temporary  effect  in  that  direction.  The  corporation 
still  lives  and  is  in  possession  of  its  franchises  and  is  liable  to  this 
statutory  suit  to  place  it  under  disabilities,  and  any  stockholder  or  any 
creditor  has  power  to  institute  and  maintain  such  a  suit  even  though 
there  are  no  assets,  all  having  been  distributed  in  the  prior  creditor's 
suit.5 

In  this  class  of  cases  a  creditor  of  the  corporation  cannot  file  a  bill 
to  call  in  moneys  due  from  a  stockholder  on  his  stock,  until  he  has  ex- 
hausted his  remedy  against  the  corporation  by  judgment,  execution,  and 
return  of  nulla  bona.s 

On  the  insolvency  of  a  corporation,  the  Chancery  Court  has  jurisdic- 
tion of  a  bill  of  its  receiver  to  recover  liabilities  of  stockholders  for 
unpaid  stock  necessary  for  the  payment  of  debts,  though  the  corpora- 
tion creditors  have  not  recovered  judgments  within  the  state  and 
had  executions  returned  unsatisfied. 7 

The  attorney-general  is  not  a  necessary  party  to  a  bill  by  the  receiver 


4 — Wetherbee  v.  Baker,  35  N.  J.  Eq.  501  (Court  of  Errors  &  Appeals, 
1882). 

5 — Gallag-her  v.    Asphalt   Co.    of  America,    65   N.   J.    Eq.    258    (1903). 

6 — Wetherbee  v.  Baker,  35  N.  J.  Eq.  501  (Court  of  Errors  &  Appeals, 
1882). 

7 — See  V.  Heppenheimer,  69  N.  J.  Eq.  36  (1905);  Cumberland  Hill  Lum- 
ber Co.  V.  Clinton  Hill  Lumber  Co.,  57  N.  J.  Eq.  627  (Court  of  Errors  & 
Appeals,    1899). 

N.  J.  Corp.  Law- — 11 
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of  an  insolvent  corporation  against  the  stockholders  and  bondholders  to 
ascertain  which  of  the  stockholders  have  paid  for  their  stock  and  which 
have  not,  and  the  amount  necessary  for  each  one  to  pay,  and  to  declare 
such  bonds  void,  even  though  it  is  alleged  in  the  bill  that  the  corpora- 
tion was  formed  for  the  purpose  of  creating  a  monopoly.^ 

In  See  v.  Heppenheimer,  55  N.  J.  Eq.  240  (1897),  it  was  urged  by  the 
defendants  that  the  remedy  of  the  complainant  was  at  law  and  not  in 
equity,  and  Barkalow  v.  Totten  (53  N.  J.  Eq.  573),  was  relied  upon. 
Vice-chancellor  Pitney  said: 

"But  I  think  that  the  case  in  hand  is  distinguishable  from  that  case. 
There  an  order  had  already  been  made  authorizing  the  receiver  to  call 
in  the  whole  amount  of  the  unpaid  subscriptions  and  to  enforce  pay- 
ment of  such  unpaid  subscriptions  by  suit  if  necessary  against  each  of 
the  delinquent  stockholders.  That  order  was  made  upon  notice  to  each 
of  the  defendants,  and  it  was  held  by  the  learned  Vice-Chancellor  that 
such  order  having  been  made  after  notice  to  each  of  the  parties,  an  ac- 
tion at  law  would  lie  against  each  severally,  and  an  action  against  all 
jointly  in  equity  could  not  be  maintained. 

"Here  there  has  been  no  such  order  made,  and  the  very  object  of  the 
suit  is,  in  effect,  to  obtain  a  decree  which  will  amount  to  such  an  or- 
der— that  is,  an  ascertainment  as  to  which  of  the  stockholders  have 
paid  and  which  have  not,  and  the  amount  necessary  for  each  one  to  pay. 
The  case  thus  viewed  seems  to  come  within  the  principles  laid  down  in 
Wetherbee  v.  Baker,  35  N.  J.  Eq.  501,  the  only  difference  being  that  In 
that  case  the  suit  was  brought  by  a  single  creditor,  while  here  it  is 
brought  by  the  receiver,  who  represents  all  the  creditors  and  is  entitled 
to  all  remedies  which  they  would  have."  And  in  Gilson  v.  Appleby,  77 
Atl.  1084  (1910),  it  was  held  by  the  Supreme  Court  that  there  is  no  debt 
due  for  which  an  attachment  will  lie  until  after  an  order  has  been  made 
by  the  Court  of  Chancery  ascertaining  the  amount  of  the  stockholder's 
liability. 

A  bill  by  a  receiver  of  a  corporation  against  the  stockholders  and 
bondholders  of  a  company  alleged  that  certain  persons  formed  a  pool 
to  promote  the  organization  of  a  stock  company  to  buy  paper  mills,  and 
procured  options  on  thirty-nine  mills  at  a  certain  price;  that  they 
transferred  all  options  to  one  man;  that  they  made  from  him  a  pre- 
tended purchase  by  the  company  for  mortgage  bonds,  preferred  stock 
and  common  stock;  that  they  paid  the  original  ovimers  partly  in  cash, 
partly  in  preferred  stock  and  partly  in  common  stock,  at  a  price  far  be- 
yond the  real  value,  and  still  had  a  large  amount  of  bonds  and  stock  of 
both  kinds  to  be  distributed  among  themselves  as  promoters;  and 
prayed  that  the  promoters  should  be  decreed  to  make  good  to  the  com- 
pany any  loss  by  reason  of  any  of  such  bonds  or  stock  in  the  hands  of 
bona  fide  purchasers.  As  to  six  demurring  defendants  the  bill  alleged 
that  certain  of  the  bonds  and  stock  were  held  by  them  and  others;  that 


8_See  v.  Heppenheimer,  55  N.  J.  Eq.  240   (1897). 
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they  were  not  bona  fide  purchasers  of  such  bonds,  or  bona  fide  creditors 
or  stockholders  of  the  company,  and,  in  so  far  as  they  were  not  said 
promoters,  they  were  the  mere  agents  of  the  promoters.  The  object  of 
the  bill  was  to  ascertain  the  amount  for  which  each  of  the  bonds  should 
be  held,  and  reduce  the  secured  indebtedness  accordingly;  to  declare 
all  bonds  issued  without  consideration  void;  to  ascertain  the  amount 
actually  paid  for  the  stock,  and,  after  applying  the  assets  to  payment  of 
creditors,  to  assess  the  difference  pro  rata  against  such  stockholders  as 
had  not  paid  for  their  stock.  It  was  held,  that  the  bill  was  not  mul- 
tifarious.9 

'•At  this  point  we  may  conveniently  deal  with  an  objection  that  is 
raised  by  the  appellants  respecting  the  form  of  the  procedure.  As  al- 
ready remarked,  the  proceeding  brought  by  the  receiver  against  the 
present  appellants  was  instituted  by  the  filing  of  a  petition  setting  forth 
the  facts  upon  which  relief  was  prayed.  To  this  petition  the  appellants 
severally  interposed  answers,  and  upon  the  petition  and  answers  the 
matter  came  on  for  hearing  before  the  vice-chancellor.  During  the 
hearing  it  was  objected  by  the  appellants  that  since  the  certificates  of 
stock  with  respect  to  which  the  receiver  sought  to  hold  the  stockholders 
responsible  were  marked  fully  paid,  and  'issued  for  property  purchased,' 
the  certificates  constituted  a  contract  between  the  company  and  its 
stockholders  which,  even  if  the  stock  had  not  been  fully  paid,  prevented 
an  assessment  until  the  contract  had  been  set  aside  as  in  fraud  of  cred- 
itors; that  no  order  for  an  assessment  upon  the  stockholders  could  be 
made  in  the  proceedings  as  instituted,  and  that  the  proper  course  was 
for  the  receiver  to  file  an  independent  bill  of  complaint  against  them 
seeking  to  have  the  contract  under  which  the  stock  was  issued  set  aside. 
The  learned  vice-chancellor  acceded  to  this  view,  but  since  all  the  evi- 
dence necessary  to  settle  the  questions  that  would  be  raised  in  such  a 
suit  had  been  taken,  counsel  for  all  parties  agreed  that  the  receiver 
might  amend  his  petition  by  making  it  a  bill  of  complaint.  The  vice- 
chancellor  granted  leave  to  amend  accordingly,  and  after  the  filing  of 
his  conclusion  the  receiver  amended  his  petition  by  turning  it  into  the 
form  of  a  bill,  adding  a  prayer  that  the  contract  under  which  the  stock 
was  issued  as  fully  paid  might  be  declared  fraudulent  and  set  aside  on 
that  ground.  It  is  now  objected  by  appellants  that  if  this  amended  peti- 
tion be  treated  as  an  original  bill,  it  is  multifarious,  as  presenting  two 
opposite  and  contrary  claims  for  relief,  one  that  the  stock  was  legally 
Issued,  subject  to  future  assessment,  and  the  other  that  the  stock  was 
fraudulently  issued  as  fully  paid  and  non-assessable,  and  that  the  illegal 
contract  should  be  annulled.  The  objection  of  multifariousness  having 
been  raised  before  the  vice-chancellor,  the  appellants  insist  that  they 
are  now  entitled  to  the  benefit  of  it. 

"In  our  view,  this  whole  difficulty  is  imaginary.  Assuming  the  case 
•showed  a  contract  between  the  company  and  Its  stockholders  that  the 


9 — See  V.  Heppenheimer,  55  N.  J.  Eq.  240   (1897);  afflrmed  56  N.  J.  Eq. 
453    (Court  of  Errors   &  Appeals,   1897). 
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stock  certificate  should  be  issued  as  full  paid  and  as  for  property  pur- 
chased, and  that  this  contract  was  in  fact  of  such  a  character  and  made 
under  such  circumstances  that  it  contravened  the  prohibition  of  the 
Corporation  act,  it  was  not  merely  voidable,  but  void.  It  had  as  little 
effect  for  any  purpose  as  the  contract  that  was  before  this  court  in  Vol- 
ney  v.  Nixon,  68  N.  J.  Eq.  605,  and  could  not  be  laid  hold  of  by  either 
party  as  a  ground  of  action  or  a  ground  of  defense.  No  bill  or  other 
original  proceeding  was  necessary  to  procure  an  adjudication  of  its 
nullity,  and  the  court,  on  the  petition  originally  filed  by  the  receiver 
for  the  purpose  of  enforcing  the  liability  of  the  stockholders  for  the  un- 
paid portion  of  their  subscriptions,  upon  ascertaining  the  facts  that 
rendered  the  so-called  contract  void,  was  at  liberty  to  treat  it  as  afford- 
ing no  obstacle  to  the  relief  prayed  by  the  receiver."  lo 

"In  looking  at  the  cases  it  appears  that,  in  some  instances,  the  court 
itself  has  made  the  call  (Hood  v.  McNaughton,  54  N.  J.  L.  426;  Sanger 
v.  Upton,  91  U.  S.  58;  Hawkins  v.  Glenn,  131  U.  S.  328,  334),  on  the 
ground  that  the  court  will  do  what  it  is  the  duty  of  the  company  to  do, 
and  in  others  the  court  has  directed  the  receiver  to  make  it  (Scoville 
V.  Thayer,  105  U.  S.  146;  Barkalow  v.  Totten,  53  N.  J.  Eq.  573).  While 
I  think  the  stockholders  would  be  bound  whether  it  was  made  in  the 
one  way  or  the  other,  the  latter  method  of  assessment  would  seem  to 
be  the  better  under  the  act  of  1896.  It  was  long  a  question  of  doubt 
whether,  under  the  former  corporation  act,  a  receiver  of  an  insolvent 
corporation  was  vested  with  the  legal  title  to  the  assets  of  the  corpora- 
tion, or  was  merely  their  custodian,  with  the  powers  mentioned  in  the 
statute.     *     *     * 

"To  settle  this  question,  the  act  of  1896  (P.  L.  of  1896,  p.  299,  §  68), 
provided  as  follows: 

"  'All  the  real  and  personal  property  of  an  insolvent  corporation, 
wheresoever  situate,  and  ajl  its  franchises,  rights,  privileges  and  ef- 
fects shall,  upon  the  appointment  of  a  receiver,  forthwith  vest  in  him, 
and  the  corporation  shall  be  divested  of  the  title  thereto.' 

"This  property  and  these  rights,  privileges  and  franchises  are  vested 
in  him  as  receiver,  and  in  the  language  of  the  opinion  of  the  Court  of 
Errors,  in  Vanderbilt  v.  Central  Railroad  Co.,  43  N.  J.  Eq.  682,  are  to  be 
held  and  exercised  by  him,  under  the  control  of  the  court.  One  of  the 
rights  that  might  have  been  exercised  by  the  corporation  was  the  right 
to  make  an  assessment,  and  this  right,  with  the  others,  passed  to  the 
receiver  as  such.  The  situation,  at  least  under  the  present  statute, 
seems  in  all  respects  to  be  similar  to  that  which  existed  under  the  late 
Bankrupt  act,  where,  by  operation  of  law,  the  assignment  of  the  regis- 
ter vested  the  legal  title  of  the  bankrupt  in  the  assignee.  Scoville  v. 
Thayer,  105  U.  S.  146,  a  case  which  arose  under  that  act  is,  therefore, 
a  direct  authority  for  the  practice  of  directing  the  receiver  to  make  the 
assessment,  and  this  practice  appears  to  me  to  harmonize  best  with  the 


10 — Pitney,  J.,   in  Easton  National  Bank  v.  American  Brick,  etc.,  Co., 
70  N.  J.  Eq.  722   (Court  of  Errors  &  Appeals,  1906). 
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provisions  of  section  22  of  the  Corporation  Act,  which  provides  that  the 
directors  shall  give  thirty  days'  notice  of  the  assessment  and  of  the 
time  and  place  of  payment.  This  notice  in  the  case  of  insolvent  cor- 
porations will  be  given  by  the  receiver.  It  is,  indeed,  a  necessary  part 
of  the  'call.' 

"In  the  case  in  hand  the  receiver  has  followed  the  practice  pursued 
in  Scoville  v.  Thayer.  He  presented  a  petition  to  this  court,  setting 
forth  the  facts  showing  the  necessity  for  an  assessment.  On  this  peti- 
tion the  court  ordered  the  stockholders  to  show  cause  why  it  should  not 
be  made.  The  order  was  duly  served,  and  on  the  day  fixed  for  the  hear- 
ing, many  of  the  stockholders  appeared  by  counsel.  As  no  good  cause 
was  shown  against  the  order,  the  prayer  of  the  petition  will  be 
granted. "11 

When  a  receiver  of  an  insolvent  company  shows,  in  proceedings  for 
an  order  authorizing  an  assessment  against  delinquent  subscribers  to 
stock,  a  case  which  entitles  him  to  test  by  suit  the  status  of  persons 
supposed  to  be  stockholders,  but  who  allege  that  they  are  not,  the  court 
should  direct  the  assessment,  and  leave  the  liability  of  the  individual 
subscribers  to  be  tested  by  suit,  if  necessary.12 

"The  whole  of  this  court's  authority  on  an  application  of  this  char- 
acter, as  I  understand  it,  extends,  first,  to  the  ascertainment  of  the 
amount  of  the  debts  which  are  valid  as  against  the  company  itself; 
second,  the  ascertainment  of  the  stockholders  of  the  company  who  have 
not  fully  paid  their  subscriptions  or  for  their  stock,  and  third,  the 
amount  of  the  call  for  unpaid  subscriptions  or  stock  necessary  to  pay 
the  debts,  taking  into  account  the  assets  of  the  company  in  the  receiver's 
hands  and  the  solvency  or  insolvency  of  the  stockholders  liable,  or 
claimed  to  be  liable.  As  to  the  first,  the  final  ascertainment  of  the 
amount  of  debts  in  the  insolvency  proceedings  itself  must  be  taken  as 
final  against  the  company,  and  for  the  purpose  of  this  proceeding,  as 
against  the  stockholders  or  persons  claimed  to  be  such.  As  to  the  sec- 
ond point,  if  the  status  of  the  respondents  as  stockholders  is  disputed, 
and  the  receiver  shows  on  his  part  a  case  which  entitles  him  to  test 
this  question  by  suit,  the  court  should  direct  the  assessment,  leaving 
the  defenses  of  any  stockholder  or  alleged  stockholder  to  be  settled  by 
suit,  if  necessary.  The  receiver  does  show  such  a  case  here,  and  there- 
fore should  be  allowed  to  test  the  liability  of  the  respondents  as  stock- 
holders by  regular  proceedings.  The  present  proceeding  is,  in  my 
judgment,  neither  intended  for,  nor  adapted  to,  the  settlement  of  the 
above  defenses  of  the  different  stockholders  or  persons  claimed  to  be 
stockholders,  set  up  in  this  proceeding  against  a  recovery  for  unpaid 
subscriptions  for  stock.  This  is  purely  a  judicial  proceeding  of  an  ad- 
ministrative character,  intended  to  give  to  the  receiver  the  same  status 
which  the  company  itself  had,  or  might  reasonably  be  claimed  to  have. 


11 — Falk  V.  Whitman  Cigar  Co.,  55  N.   J.   Eq.   396   (1897). 
12 — Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  &  Mfg.  Co.,  64  N.  J. 
Eq.  517    (1903). 
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to  make  a  call  for  the  payment  of  its  debts  against  its  stockholders  or 
persons  claimed  to  be  such.  In  relation  to  the  calls  upon  stockholders 
for  the  payment  of  debts,  the  receiver  succeeds  to  the  right  of  the  com- 
pany. Falk  V.  Whitman  Cigar  Co.,  10  Dick.  Ch.  Rep.  396  (Vice-Chan- 
cellor  Stevens,  1897).  It  is  objected  that  by  the  provisions  of  the 
twenty-seventh  section  of  the  Corporation  act  the  assessment  by  di- 
rectors could  only  be  made  by  the  consent  of  two-thirds  of  the  stock- 
holders, but  this  express  provision  authorizing  the  directors,  at  their 
discretion,  to  make  the  call  for  any  purpose,  does  not  touch  the  power 
or  the  duty  of  the  directors  to  make  a  call,  when  necessary,  for  the  pay- 
ment of  the  debts,  and  in  case  of  insolvency,  the  court  of  equity  will 
execute  this  trust  upon  which  the  capital  stock  is  held,  by  directing  the 
assessment. 

"In  reference  to  the  third  question  to  be  settled  on  this  proceeding, 
viz.,  the  amount  of  the  assessment,  it  is  insisted  that  the  receiver  has 
a  right  of  action  or  claim  against  the  estate  of  William  S.  Ketcham  for 
the  subsequent  conversion  to  his  own  use  of  the  goods  and  chattels, 
which,  as  the  receiver  claims,  were  conveyed  to  the  company  in  pay- 
ment of  forty  per  cent,  of  the  subscriptions  of  Ketcham  and  his  two 
sons  to  the  capital  stock,  and  that  he  should  exhaust  this  right  of  ac- 
tion before  an  assessment  is  made.  There  is,  in  my  judgment,  no  sub- 
stantial basis  for  this  contention.  The  claim  is  disputed,  the  receiver 
has  no  assets  for  its  prosecution,  and  could  not  be  required  to  prosecute 
in  aid  of  the  stockholders,  except  upon  their  indemnificaiton  against 
the  expenses.  Kalmus  v.  Ballin,  7  Dick.  Ch.  Rep.  290,  295.  In  the  ab- 
sence of  such  indemnification  and  of  the  stockholders'  assertion  of  the 
validity  of  the  claim,  the  receiver,  for  the  purpose  of  the  speedy  settle- 
ment of  the  estate,  as  required  by  the  general  policy  of  the  Insolvent 
Corporation  law,  should  be  authorized  to  call  for  the  unpaid  subscrip- 
tion, leaving  to  the  stockholders  the  right,  if  they  desire,  to  prosecute 
for  their  own  indemnification  hereafter  in  the  receiver's  name,  if  nec- 
essary, any  claim  the  company  may  have  against  the  estate  of  Ketcham 
for  this  conversion  of  the  goods.  The  receiver  will  therefore  be  di- 
rected to  make  an  assessment,  and  the  form  of  the  order  will  follow 
the  order  in  Falk  v.  Whitman  Cigar  Co.,  supra."  is 

While  the  stockholders  of  a  corporation  cannot  interpose  any  de- 
fenses to  an  insolvency  suit  against  it  that  the  corporation  itself  can- 
not set  up,  they  can  have  the  validity  of  matters  alleged  as  a  defense  to 
their  liability  as  stockholders  adjudicated  in  suits  brought  by  the  re- 
ceiver to  collect  assessments  levied  against  them.i* 

In  an  action  based  on  a  decree  of  the  court  of  chancery  made  after 
hearing  on  petition,  answer  and  replication,  in  which  proceedings  the 
court  took  an  account  of  all  the  assets  of  an  insolvent  corporation,  and 


13 — Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  &  Mfg.  Co.,  64.  N.  J. 
Eq.  517   (1903). 

14 — Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  Co.,  64  N.  J.  Eq.  521 
(1903). 
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of  all  its  liabilities,  ascertained  the  amount  of  unpaid  subscriptions  and 
who  were  the  parties  to  be  assessed  and  directed  the  amount  to  be  as- 
sessed against  them,  it  was  held  that  such  decree  is  conclusive  as  to 
the  subscription  to  the  capital  stock  of  the  insolvent  corporation  and 
that  the  same  remains  unpaid  to  the  amount  set  out  in  the  decree.io 

"The  insistment  that  it  was  unnecessary,  and,  therefore,  illegal,  to 
require  the  defendant  to  pay  the  full  amount  unpaid  on  his  shares,  in 
order  to  satisfy  the  debts  of  the  company,  cannot  be  entertained  in  this 
court.  The  decree  of  the  Court  of  Chancery  requires  the  payment  of 
the  entire  amount,  and  the  validity  of  that  decree  cannot  be  drawn  in 
question  in  this  suit,  which  is  collateral  to  it.  The  receiver  stands  in 
the  place  of  the  stockholders  as  their  representative,  and  all  the  rights 
of  the  company  reside  in  him.  The  company  before  insolvency  could 
have  called  the  whole  amount  unpaid,  and  such  a  call  could  not,  in  the 
absence  of  fraud,  have  been  questioned  by  the  stockholders.  If  there 
remains  a  surplus  in  the  hands  of  the  receiver  after  the  debts  are  paid, 
he  will  distribute  it  to  the  shareholders  equitably."  le 

Where  a  petition  by  the  receiver  of  an  insolvent  corporation  showed 
that  certain  shares  of  stock  of  the  corporation  had  been  issued  by  it  in 
payment  for  the  property  conveyed  to  it,  which  conveyance  was  there- 
after judicially  declared  void,  so  that  the  consideration  for  the  shares 
of  stock  issued  in  payment,  wholly  failed,  and  that  the  shares  had  been 
transferred  to  various  persons,  it  is  within  the  court's  discretion  to 
grant  leave  to  the  receiver  to  file  a  bill  in  behalf  of  the  parties  inter- 
ested to  determine  the  rights  of  such  stockholders.  Such  a  bill  need 
not  disclose  whether  the  assets  the  receiver  has  reached  or  may 
reach,  are  sufficient  to  satisfy  the  creditors. i^ 

When  a  corporation  has  been  decreed  insolvent  and  a  receiver  ap- 
pointed, interest  on  the  corporation's  debts  should  be  included  in  an  as- 
sessment against  the  stockholders,  and  the  receiver  is  entitled  to  have 
expenses  incurred  in  suits  brought  pursuant  to  the  court's  order  in- 
cluded in  an  assessment  against  the  stockholders,  even  though  the  costs 
paid  in  such  suit  went  to  the  persons  to  be  assessed  as  stockholders.is 

In  a  suit  by  a  receiver  against  stockholders  to  recover  on  liability 
for  unpaid  stock,  the  amount  necfessary  to  be  raised  should  be  com- 
puted by  ascertaining  the  amount  due  on  the  several  claims  allowed  and 
approved,  with  interest,  plus  the  fees  of  solicitors  for  the  creditors  in 
a  proceeding  to  wind  up  the  corporation  and  in  the  action  to  recover 
against  the  stockholders,  plus  a  reasonable  counsel  fee  and  compensa- 
tion to  the  receiver,  and  expenses  incurred  in  the  enforcement  of  the 
decree  against  the  stockholders.is 


15 — McCarter,  Receiver,  v.   Ketcham,  Admr.,   74  N.   J.  Law,   829    (Court 
of  Errors  &  Appeals,   1907). 

16 — Hood  v.  McNaughton,   54  N.  J.  L.  425   (1892). 

17 — McMaster  v.  Drew,  70  N.  J.  Eq.  6   (1906). 
18 — Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  Co.,  64  N.  J.  Eq.  521 
(1903). 

19 — See  V.  Heppenheimer,  69  N.   J.  Eq.   36    (1905). 
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Where,  in  a  suit  by  the  receiver  of  an  insolvent  corporation  to  re- 
cover on  stockholders'  liabilities  for  unpaid  stock,  nonresident  stock- 
holders having  no  property  in  New  Jersey  appeared  and  litigated  the 
question  of  their  liability,  they  thereby  submitted  themselves  to  the 
jurisdiction  of  the  court  and  are  subject  to  a  decree,  though  recourse 
to  the  courts  of  the  state  of  their  residence  may  be  required  in  order 
to  enforce  the  same.20 

65.  RIGHT  OF  CONTRIBUTION  AlVIONG  STOCKHOLDERS;    SUB- 
ROGATION;  SET-OFF. 

The  liability  of  stockholders  is  analogous  to  that  of  joint  guarantors 
in  that  those  who  are  solvent  and  within  the  jurisdiction  of  the  court 
can  properly  be  charged  with  the  entire  burden  regardless  of  the  lia- 
bility of  others,  and  they  in  turn  are  entitled  to  recover  contribution 
from  the  others.i 

In  a  suit  by  a  receiver  of  an  insolvent  corporation  to  recover  on 
stockholders'  liabilities  for  unpaid  stock,  the  stockholders  are  not  en- 
titled to  set  off  claims  against  the  corporation  on  bonds  issued  by  it 
which  have  not  been  filed  as  claims  against  the  corporation  and  which 
are  barred  by  the  decree  barring  creditors. 2 

A  stockholder  is  not  allowed  to  set  off  his  demand  against  a  cor- 
poration against  his  liability,  on  account  of  his  unpaid  stock  holding, 
for  the  reason  that  the  assets  of  the  company  are  insufficient  to  pay  its 
liabilities,  and  the  unpaid  stock  demands  now  constitute  a  fund  for 
the  equal  benefit  of  all  creditors. s 

Under  the  General  Corporation  act  of  1875,  a  creditor's  knowledge 
that  stock  was  improperly  issued  as  "full  paid"  and  as  "issued  for 
property  purchased,"  when  the  fact  was  otherwise,  is  not,  however, 
sufficient  to  debar  him  from  relief  against  the  recipients  of  the  stock.* 


20 — See  v.  Heppenheimer,   69  N.  J.  Eq.  36   (1905). 
1 — See  V.  Heppenheimer,  69  N.  J.  Eq.   36   (1905). 
2 — See  V.  Heppenheimer,  69  N.  J.   Eq.   36    (1905). 

3 — Hebberd  v.  Southwestern  Land  &  Cattle  Co.,  55  N.  J.  Eq.  18  (1896). 
4 — Easton  National  Bank  v.  American  Brick,  etc.,  Co.,  70  N.  J.  Eq.  732 
(Court  of  Errors  &  Appeals,  1905). 
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VI.  OFFICERS  AND  AGENTS. 

«6.  THE    BOARD    OP    DIRECTORS;    HOW    CONSTITUTED    AND 
ELECTED;   NUMBER;   TERM  OF  OFFICE;  DIVISION  INTO 

CLASSES. 

The  business  of  every  corporation  shall  be  managed  by  its  directors, 
who  shall  respectively  be  shareholders  therein;  they  shall  not  be  less 
than  three  in  number,  and,  except  as  hereinafter  provided,  they  shall 
be  chosen  annually  by  the  stockholders  at  the  time  and  place  provided 
in  the  by-laws,  and  shall  hold  office  for  one  year  and  until  others  are 
chosen  and  qualified  in  their  stead;  but  by  so  providing  in  its  certifi- 
cate of  incorporation,  any  corporation  organized  under  this  act  may 
classify  its  directors  in  respect  to  the  time  for  which  they  shall  sever- 
ally hold  office,  the  several  classes  to  be  elected  for  different  terms; 
provided,  that  no  class  shall  be  elected  for  a  shorter  period  than  one 
year  or  for  a  longer  period  than  five  years,  and  that  the  term  of  office 
of  at  least  one  class  shall  expire  in  each  year;  any  corporation  which 
shall  have  more  than  one  kind  of  stock  may,  by  so  providing  in  its 
certificate  of  incorporation,  confer  the  right  to  choose  the  directors  of 
any  class  upon  the  stockholders  of  any  class  or  classes,  to  the  exclusion 
of  the  others;  one  director  of  every  corporation  of  this  state  shall  be 
an  actual  resident  of  this  state,  and  it  shall  not  be  necessary  for  more 
than  one  director  to  be  a  resident  of  this  state,  notwithstanding  the 
provisions  of  any  special  charter  or  other  act.i 

The  stockholders  of  a  corporation  organized  under  the  General  Cor- 
poration act  may,  at  a  special  meeting  called  for  the  purpose,  increase 
the  number  of  directors  of  the  company  by  amendment  to  the  by-laws 
taking  immediate  effect.  In  the  absence  of  other  provisions  in  the  by- 
laws, it  will  then  be  the  right  and  duty  of  the  stockholders  to  elect  the 
additional  directors. 2 

The  court  said:  "We  think  it  clear  that  under  the  amended  by-laws 
it  became  the  right  and  duty  of  the  stockholders  to  elect  the  additional 
•directors,  and  that  they  could  do  so  at  a  special  meeting  called  for  that 
purpose.  The  form  of  notice  of  such  a  purpose,  that  was  given  in  this 
case,  is  criticised;  but  we  think  it  was  intended,  and  must  have  been 
understood,  to  be  a  notice  that  if  the  proposed  increase  in  the  number 
■of  directors  should  be  authorized,  the  election  of  the  new  directors 
would  be  forthwith  moved.  I  have  doubt  of  the  strict  propriety  of  that 
mode  of  procedure.  Until  the  amendment  there  could  be  no  election  at 
.a  special  meeting,  and  an  anticipatory  call  for  such  a  meeting  for  the 
purpose  of  an  election  would  be  incongruous  to  say  the  least.     As  a 


1 — Corporation  Act,   §  12. 

2 — In  re  Grifflng  Iron  Co.,  63  N.  J.  L.  168   (1898);  affirmed  63  N.  J.  L.  357 
-(Court  of  Errors  &  Appeals,  1899). 
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bare  majority  of  a  quorum  of  stockholders  may  alter  the  by-laws  of  a 
corporation  it  would  seem  but  fair  to  require  that  an  election  author- 
ized by  amendment  should  be  held  at  a  subsequent  meeting,  called  upon 
notice  to  every  stockholder.  In  fixing  the  time  for  such  a  meeting,  re- 
gard should  be  had  to  certain  provisions  of  the  statute  that  may  be 
applicable  even  to  special  elections  of  the  character  of  that  in  question. 
Section  36  disentitles,  to  be  voted  on,  any  stock  transferred  on  the  books 
of  the  company  within  twenty  days  next  preceding  an  election,  and 
section  33  directs  that  a  list  of  stockholders  shall  be  prepared  and  held 
open  for  inspection  for  at  least  ten  days  before  every  election  of  di- 
rectors after  the  first.  It  does  not  appear  before  us  that  any  stock  had 
been  transferred  within  twenty  days  before  the  challenged  election  and 
I  speak  of  that  subject  by  way  of  suggestion  only.  Section  33  is  all  that 
need  now  be  considered.  Of  course,  under  less  than  ten  days'  notice, 
to  amend  by-laws  and  elect  directors,  the  stockholders  could  not  have 
the  time  given  by  that  section  to  inspect  a  prepared  list  of  stockholders; 
but  that  fact  should  not  in  a  proceeding  like  the  present  avail  to  defeat 
an  election  clearly  expressive  of  the  will  of  the  stockholders.  Every 
share  of  stock  was  represented  at  the  meeting  and  a  majority  both  in 
number  and  in  interest,  of  all  the  stockholders,  voted  for  the  directors 
whose  title  is  assailed,  and  still  acquiesce  in  the  result;  and  it  would  be 
captious  in  this  court  to  order  a  new  election  for  mere  formality's  sake. 
In  Downing  v.  Potts,  3  Zab.  66,  Chief  Justice  Green  held  that  the  pro- 
visions of  the  statute,  now  section  33  of  the  Corporation  act,  were  di- 
rectory only."  3 

67.  ELIGIBILITY,  ACCEPTANCE  AND  QUALIFICATION  FOR  OF- 
FICE. 

No  person  shall  be  elected  a  director  of  any  corporation  issuing  stock 
unless  he  shall  be,  at  the  time  of  his  election,  a  bona  fide  holder  of  some 
of  the  stock  thereof;  and  any  director  ceasing  to  be  a  bona  fide  holder 
of  some  of  the  stock  thereof  shall  cease  to  be  a  director;  any  corporation 
may,  by  its  certificate  of  incorporation  or  by-laws,  determine  how  many 
shares  a  person  shall  hold  to  qualify  him  to  be  a  director.i 

With  respect  to  the  qualifications  of  a  director,  the  company's  books 
are  not  conclusive.  A  person  may  be  qualified  to  be  a  director  whose 
vote  cannot  be  received  at  the  election.  The  question  of  the  competency 
of  a  person  for  the  directorship  is  one  exclusively  of  judicial  cognizance, 
over  which  the  inspectors  of  the  election  have  no  jurisdiction.  Inde- 
pendent of  the  statute,  a  person  might  be  a  director  of  a  corporation 
without  being  a  stockholder.  The  statute  prescribes  as  the  qualifica- 
tion of  a  director,  that  he  shall  be  a  bona  fide  holder  of  stock.  A  stock- 
holder may  have  purchased  stock  with  a  view  of  becoming  a  director, 
or  have  obtained  it  by  gift,  or  he  may  hold  it  upon  a  trust,  and  be  qual- 


3 — In  re  Griffing  Iron  Co.,  63  N.  J.  L.  168  (1898);  affirmed  63  N.  J.  L.  357 
(Court  of  Errors  &  Appeals,   1899). 
1 — Corporation  Act,   §   39. 
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ified  to  be  a  director.  If  the  stock  was  legally  issued,  and  is  not  the 
property  of  the  corporation,  and  the  legal  title  is  In  him,  he  is,  prima 
facie,  capable  of  being  a  director,  and  his  right  to  be  a  director,  in  vir- 
tue of  his  legal  title  to  such  stock,  can  be  impeached  only  by  showing 
that  title  was  put  in  him  colorably,  with  a  view  to  qualify  him  to  be  a 
director  for  some  dishonest  purpose,  in  furtherance  of  some  fraudulent 
scheme  touching  the  organization  or  control  of  the  company,  or  to  carry 
into  effect  some  fraudulent  arrangement  with  the  company. 2 

When  at  an  election  of  directors,  the  directors  neglect  or  refuse  to 
produce  an  alphabetical  list  of  all  stockholders  entitled  to  vote,  with  the 
residences  and  number  of  shares  held  by  each,  although  the  stock  and 
transfer  books  be  present  at  such  meeting,  such  neglect  or  refusal, 
pursuant  to  section  33  of  the  Corporation  act,  renders  such  directors 
ineligible  to  any  oflBce  at  such  election,  and  if  any  of  such  directors  are 
voted  for  and  declared  elected  at  such  meeting,  their  election  will  be 
set  aside.3 

The  failure  to  file  an  annual  report  as  required  by  section  43  of  the 
Corporation  Act  does  not  render  the  directors  ineligible  for  election  or 
appointment  as  officers  unless  such  failure  was  due  to  the  willful  refusal 
of  the  directors  to  file  the  report.  Where  it  appeared  that  a  report  had 
been  drawn  by  the  counsel  of  the  company  and  signed  by  the  president 
and  delivered  to  the  secretary  to  file,  but  for  some  reason  was  never 
filed  and  none  of  the  directors  were  aware  of  the  fact  until  several 
months  later,  whereupon  the  report  was  immediately  filed,  the  Supreme 
Court  held  that  such  failure  did  not  constitute  willful  refusal.* 

68.  RESIGNATION,  DISQUAIilFICATION  AND  REMOVAL  OF  OF- 
FICERS; FILLING  OF  VACANCIES. 

A  director  or  other  officer  may  resign  at  any  time.  Acceptance  by  the 
board  is  not  necessary.i 

The  statute  recognizes  a  power  of  removal  and  such  power  is  indeed 
inherent.  If  there  be  a  fixed  term  of  office  removal  must  be  for  cause, 
but  otherwise,  unless  limited  by  statute  or  by-law,  the  power  to  remove 
ministerial  officers  is  absolute,  in  the  body  that  elects,  subject  only  to 
a  right  of  action  if  there  be  a  breach  of  contract  of  employment.  The 
president  of  a  corporation  has  no  securer  tenure  than  any  other  minis- 
terial officer.2 

If  the  by-laws  so  warrant  directors  may  even  be  removed  during  their 
term.  In  Imperial  Hydropathic  Hotel  Co.  v.  Hampson,  23  Ch.  D.  1,  it 
was  held  that  without  such  warrant  in  the  articles  of  association  the 


2 — Matter  of  St.  Lawrence  Steamboat  Co.,  44  N.  J.  L.  529  (1882);  In  re 
Leslie,  58  N.  J.  L.  609    (1896). 

3— In  re  Schwartz  &  Gray,  77  N.  J.  L.  415  (1909). 

4 — In  re  Election  Brooklyn  Baseball  Club,  75  N.  J.  L.   64   (1907). 

1 — Fearing  v.  Glenn,  19  C.  C.  A.  288;  International  Bank  v.  Faber,  30 
C.   C.  A.   178. 

2— In  re  Grifflng  Iron  Co..  63  N.  J.  L.  168   (1898). 
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directors  of  a  joint  stock  company  could  not  be  removed  except  for 
cause;  but  Sir  George  Jessel,  Master  of  the  Rolls,  said  that  under  a 
clause  in  the  articles  of  association,  authorizing  amendments,  it  was 
competent  for  the  stockholders  to  pass  a  clause  enabling  them  to  re- 
move the  directors  and  act  upon  it.s 

The  power  of  filling  vacancies  being  incident  to  a  corporation,  it  has 
the  right,  by  its  by-laws,  to  prescribe  the  manner  in  which  such  vacan- 
cies shall  be  filled,  provided  it  is  not  inconsistent  with  the  design  of 
the  charter.4 

The  Corporation  Act  provides  (section  15)  that  "any  vacancy  occur- 
ring among  the  directors  or  in  the  office  of  president,  secretary  or  treas- 
urer by  death,  resignation,  removal  or  otherwise,  shall  be  filled  in  the 
manner  provided  for  in  the  by-laws;  in  the  absence  of  such  provision 
such  vacancies  shall  be  filled  by  the  board  of  directors."  In  re  Grifflng 
Iron  Co.,  63  N.  J.  L.  168  (1898),  it  was  held  that  this  language  is  inap- 
propriate to  a  directorship  newly  created.  The  court  said  the  filling  up 
of  a  board  whose  membership  is  enlarged  seems  to  be  left  to  the  creat- 
ing body,  that  is,  the  stockholders;  in  the  absence  of  express  provision 
there  is  implied  power  in  the  stockholders  to  do  everything  necessary 
to  effectuate  the  corporate  function. 

69.  POWERS  AND  AUTHORITY  OF  DIRECTORS. 

The  directors  of  a  corporation  have  power  to  make  any  contract 
Which  may  be  necessary  or  fit  and  proper  to  enable  the  corporation  to 
accomplish  the  purposes  of  its  creation. i 

Individual  stockholders  cannot  question,  in  judicial  proceedings  the 
corporate  acts  of  directors,  if  the  same  are  within  the  powers  of  the 
corporation  and  in  furtherance  of  its  purposes,  are  not  unlawful  or 
against  good  morals,  and  are  done  in  good  faith  and  in  the  exercise  of 
an  honest  judgment.  Questions  of  policy  of  management,  of  expediency 
of  contracts  or  action,  of  adequacy  of  consideration  not  grossly  dispro- 
portionate, of  lawful  appropriations  of  corporate  funds  to  advance 
corporate  interests,  are  left  solely  to  the  honest  decision  of  the  direct- 
ors, if  their  powers  are  without  limitation  and  free  from  restraint. 
"To  hold  otherwise  would  be  to  substitute  the  judgment  and  discretion 
of  others  in  the  place  of  those  determined  on  by  the  scheme  of  incor- 
poration "  2 


3— In  re  Griffing  Iron  Co..   63  N.  J.  L.  168    (1898). 

4 — Kearney  v.  Andrews,  10  N.  J.   Eq.   70   (1854). 

1 — Park  V.  Grant  Locomotive  Works,  40  N.  J.  Eq.  114  (1885);  Elkins  v. 
Camden  &  Atlantic  R.  R.  Co.,  36  N.  J.  Eq.  241   (1882). 

2 — Ellerman  v.  Cliicago  Junction  Railways,  etc.,  Co.,  49  N.  J.  Eq.  217 
(1891);  Elkins  v.  Camden  &  Atlantic  R.  R.  Co.,  36  N.  J.  Eq.  241  (1882); 
Park  V.  Grant  Locomotive  Works,  40  N.  J.  Eq.  114  (1885);  Benedict  v. 
Columbus  Construction  Co..  49  N.  J.  Eq.  23  (1891);  Willoug'hby  v.  Chi- 
cago Junction  Railway  Co.,  50  N.  J.  Eq.  717  (1891);  Edison  v.  Edison 
United  Phonograph  Co.,  52  N.  J.  Eq.  620  (1894);  Donald  v.  American 
Smelting-,  etc.,  Co.,   62  N.  J.   Eq.  729    (Court  of  Errors  &  Appeals.   1900); 
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The  directors  of  a  corporation  are  not  individually  its  agents  for  the 
transaction  of  its  ordinary  business,  which  is  usually  delegated  to  its 
executive  officers.  Directors  are  possessed  of  extensive  powers,  even  to 
the  extent  of  absolute  control  over  the  management  of  its  affairs,  but 
these  powers  reside  in  them  as  a  board;  and,  when  acting  as  a  board, 
they  are  collectively  the  representatives  of  the  corporation. 3 

The  Corporation  law  provides  (§  12),  that  "the  business  of  every  cor- 
poration shall  be  managed  by  its  directors."  The  law  thus  confides  the 
business  management  of  the  corporation  to  its  directors.  The  directors 
must  act  in  behalf  of  the  corporation.  They  represent  all  of  the  stock- 
holders and  creditors,  and  cannot  enter  into  agreements,  either  among 
themselves  or  with  stockholders,  by  which  they  abdicate  their  inde- 
pendent judgment.  Mr.  Justice  Garrison,  in  a  recent  decision  said:  "A 
contract  by  which  the  directors  of  such  corporations  in  conclusive  form 
abdicate  their  duty  of  management  in  this  respect,  and  turn  it  over  to 
an  alien  body,  is  in  direct  violation  of  the  words  and  meaning  of  the 
statute,  and  is  as  typical  an  instance  of  an  ultra  vires  act  as  can  well 
be  imagined.    To  do  so  in  a  given  instance  would  be  an  illegal  act."  * 

70.  MEETINGS    OF   DIRECTORS. 

In  Audenried  v.  East  Coast  Milling  Co.,  68  N.  J.  Eq.  450  (1904),  Vice- 
Chancellor  Bergen  said:  "When  authority  to  manage  the  affairs  of  a 
corporation  is  vested  in  a  board  of  directors  it  is  conferred  upon  them 
as  a  board  and  not  as  individuals.  If  they  act  or  give  their  consent 
separately,  and  not  as  a  board,  their  conclusion  is  not  the  action  of  the 
corporation,  although  all  may  consent,  and  the  corporation  is  not  bound 
in  the  absence  of  ratification.  This  eminently  wise  and  just  rule,  the 
complainant  claims,  may  be  abrogated  by  persons  incorporating  them- 
selves under  the  General  Corporation  act  of  this  state,  and  he  relies 
upon  subdivision  7  of  section  S  of  the  act,  which  permits  any  provision 
which  the  incorporators  may  choose  to  insert  'for  the  regulation  of  the 
business,  and  for  the  conduct  of  the  affairs  of  the  corporation,  and  any 
provision  creating,  defining,  limiting  and  regulating  the  powers  of  the 
corporation,  the  directors  and  the  stockholders,  or  any  class  or  classes 
of  stockholders;  provided,  such  provision  be  not  inconsistent  with  this 
act.' 

"If  the  power  to  legislate  as  these  incorporators  have  legislated  exists, 
it  must  be  found  in  the  expression,  'any  provision  creating,  defining, 
limiting  and  regulating  the  powers'  of  directors.  Under  this  clause,  it 
is  insisted  that  the  legislature  has  granted  the  right,  not  only  of  creat- 
ing, defining,  limiting  and  regulating  the  powers  of  the  corporation, 


Berger  v.  United  States  Steel  Corporation,  63  N.  J.  Eq.  809  (Court  of 
Errors   &  Appeals,    1902). 

3 — First  National  Bank  of  Highstown  v.  Christopher,  40  N.  J.  L.  435 
(1878). 

4 — McCarter  v.  Firemen's  Ins.  Co.,  74  N.  J.  Eq.  372  (Court  of  Errors  & 
Appeals,  1909);  Jackson  v.  Hooper,  75  Atl.  567  (Court  of  Errors  &  Ap- 
peals, 1910). 


^rj^  OFFICERS  AND  AGENTS. 

but  also  the  right  to  authorize  the  directors  to  exercise  the  powers  thus 
established  according  to  any  method  the  incorporators  may  see  fit  to 
adopt,  although  the  power  to  do  this  is  not  granted  in  express  terms. 
I  do  not  so  interpret  these  words.  The  right  'to  create'  is  limited  to 
the  establishing  of  or  regulating  a  power  to  be  exercised  by  the  cor- 
poration through  its  directors,  which  power  shall  not  be  inconsistent 
with  the  terms  of  the  general  act.  The  method  of  exercising  the  power 
created  must  conform  to  settled  legal  principles,  unless  it  be  otherwise 
distinctly  authorized  by  the  legislative  act.  No  such  express  authority 
is  conferred  by  this  act  and  it  ought  not  to  be  inferred  from  ambiguous 
expressions.  To  hold  that  the  legislature  of  our  state,  by  the  adoption 
of  our  General  Corporation  act,  intended  to  confer  upon  individuals  an 
indefinite  power  of  legislation,  would  require  the  adoption  of  a  liber- 
ality of  construction  which  the  act  does  not  warrant,  and  which  upon 
every  known  principle  is  contrary  to  public  policy.  The  act  is,  by  its 
terms,  sufficiently  broad,  elastic  and  liberal,  and  I  am  unwilling  to  read 
into  it  any  such  power  as  this  complainant  insists  upon,  for,  in  my 
judgment,  it  is  only  a  board  duly  convened  and  acting  as  a  unit  that  is 
made  the  representative  of  the  company.  Nowhere  in  this  act  is  it 
intimated  that  a  board  of  directors  may  act  independently  or  otherwise 
than  as  a  united  body,  counseling  with  each  other  with  regard  to  every 
determination  that  may  affect  the  corporation.  On  the  contrary,  it 
requires  that  the  business  of  every  corporation  shall  be  managed  by  its 
directors,  and  that  all  votes  of  the  corporation  and  directors  shall  be 
recorded  by  the  secretary  in  a  book  to  be  kept  for  that  purpose,  which 
we  must  assume  means  that  this  secretary,  who  is  required  to  be  a 
sworn  officer,  shall  be  present  and  record  the  votes  of  the  directors. 
The  proposition  that  the  stockholders,  in  assenting  to  this  provision  in 
the  articles  of  association,  waived  the  advantage  and  protection  they 
would  enjoy  under  the  common  law  and  our  Corporation  act,  does  not 
meet  the  case.  Stockholders  may  waive  an  advantage,  but  they  cannot 
by  waiver  ordain  a  method  of  corporate  action  which  the  law  does  not 
recognize,  nor  dispense  with  the  aid  of  a  board  of  directors  as  a  means 
of  corporate  action.  Such  a  course  is  not  sanctioned  by  our  law  and 
is  inconsistent  with  the  twelfth  section  of  our  act,  which  requires  that 
'the  business  of  every  corporation  shall  be  managed  by  its  directors.' 
But  we'  ought  not  to  confine  the  consideration  of  this  question  to  the 
relationship  existing  between  the  stockholders  and  the  directors.  The 
business  of  the  state  is  to  a  large  extent  carried  on  by  corporations,  and 
their  transactions  directly  and  vitally  affect  the  interests  of  all  the 
people.  In  committing  the  transaction  of  business  so  generally  to  cor- 
porations, the  legislature  may  be  presumed  to  have  provided  for  and 
recognized  deliberative  meetings  of  directors  as  a  safeguard  to  the 
public  interest,  which  presumption  ought  not  to  be  overthrown  by  a 
forced  construction  of  the  act.  The  fundamental  idea  of  a  business 
corporation  involves  an  advantage  coming  from  the  aggregation  of  wis- 
dom, knowledge  and  business  foresight  which  results  from  bringing  a 
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large  number  of  stockholders  and  directors  into  a  common  enterprise. 
It  is  their  knowledge  and  wisdom  combined,  acting  as  a  unit,  that  gives 
efficiency  and  safety  to  the  corporate  management.  I  am  satisfied  that 
the  section  of  this  charter  now  under  consideration  is  contrary  to  the 
provisions  of  our  Corporation  act,  and  that  there  is  no  express  or  im- 
plied authority  conferred  thereby  which  will  allow  a  corporation  to 
determine,  in  its  articles  of  association,  that  its  board  of  directors  may 
avoid  the  performance  of  their  duties  in  the  manner  required  by  the 
word  and  spirit  of  our  act  and  the  well-settled  law  on  that  subject.  To 
permit  it  would  engraft  upon  the  law  a  vicious  and  dangerous  power, 
and  in  the  absence  of  express  legislative  authority  I  am  unwilling  to 
sanction  it." 

Accordingly  it  was  held  that  a  provision  in  a  certificate  of  incorpora- 
tion that  any  resolution  in  writing  signed  by  all  the  members  of  the 
board  of  directors,  shall  constitute  action  by  the  board,  with  the  same 
force  and  effect  as  if  the  same  had  been  duly  passed  by  the  same  vote 
at  a  duly  called  meeting  of  the  board,  is  not  authorized  by  the  General 
Corporation  act.i 

The  Corporation  Act  provides  (§  44)  that  the  directors  may  hold 
their  meetings,  and  have  an  office,  and  keep  the  books  of  the  corporation 
(except  the  stock  and  transfer  books)  outside  of  this  state,  if  the  by- 
laws or  certificate  of  incorporation  so  provide. 

All  of  the  directors  are  entitled  to  notice,  either  express  or  implied, 
of  any  meeting  at  which  any  business  is  to  be  transacted,  in  order  that 
the  business  may  be  binding  upon  all  the  persons  concerned.  In  the 
case  of  regular  meetings — that  is,  such  as  are  provided  for  by  the 
charter  or  the  by-laws,  fixing  the  time  and  place — then  notice  thereof 
is  implied.  Of  all  other  meetings,  especially  those  at  which  any  busi- 
ness not  pertaining  to  the  ordinary  affairs  of  the  corporation  is  trans- 
acted, express  notice  must  be  given  of  the  time  and  place  and  the  object 
or  purpose  of  the  meeting.2 

In  the  absence  of  such  notice,  a  special  meeting  will  not  be  legally 
convened. 

A  majority  of  the  directors  of  a  corporation,  in  the  absence  of  any 
statutory  regulation,  is  a  quorum,  and  such  majority,  when  convened, 
can  do  any  act  within  the  power  of  directors.* 

In  the  absence  of  a  rule  requiring  the  concurrence  of  a  definite  num- 
ber, a  majority  of  a  quorum  duly  convened  may  act.s 


1 — ^Audendried  v.  East  Coast  Milling  Co.,  68  N.  J.  Eq.  450  (1904).  See 
also  Demarest  v.  Spiral  Riveted  Tube  Co.,  71  N.  J.  L.  14  (1904). 

2 — "Whitehead  v.  Hamilton  Rubber  Co.,  52  N.  J.  Eq.  78  (1893);  Metro- 
politan Telephone  Co.  v.  Domestic  Telegraph  Co.,  44  N.  J.  Eq.  568  (Court 
of   Errors   &  Appeals,    1888). 

3 — Metropolitan  Telephone  Co.  v.  Domestic  Telegraph  Co.,  44  N.  J.  Eq. 
568   (Court  of  Errors  &  Appeals,  1888). 

4 — Kuser  v.  Wright,  52  N.  J.  Eq.  825  (Court  of  Errors  &  Appeals,  1894); 
Wells  v.   Rahway  Rubber  Co.,   19   N.  J.   Eq.   402    (1869). 

6 — Metropolitan  Telephone  Co.  v.  Domestic  Telegraph  Co.,  44  N.  J.  Eq. 
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"All  deliberative  assemblies,  during  their  session,  have  a  right  to  do 
and  undo,  consider  and  reconsider,  as  often  as  they  think  proper,  and 
it  is  the  result  only  which  is  done."  e 

71.  DELEGATION  OF  AUTHORITY  BY  CORPORATE  OFFICERS. 

In  Titus  &  Scudder  v.  Cairo  &  Fulton  R.  R.  Co.,  46  N.  J.  L.  393,  418 
(1884),  the  Supreme  Court  said  "Except  where  a  known  usage  of 
trade  justifies,  or  necessity  requires,  the  employment  of  subagents,  an 
agent  whose  powers  and  duties  involve  personal  trust  and  confidence 
and  the  exercise  of  judgment  and  discretion,  cannot,  without  authority 
from  his  principal,  delegate  to  another  the  confidence  and  discretion 
reposed  in  him.  Having,  by  his  own  judgment  and  discretion,  deter- 
mined what  should  be  done,  he  may  authorize  another  to  perform  the 
ministerial  acts  necessary  to  carry  into  effect  the  purposes  of  his  employ- 
ment, but  he  cannot  turn  his  principal's  business  over  to  the  judgment 
and  discretion  of  another,  and  bind  the  principal  by  the  acts  and  con- 
duct of  the  latter." 

Directors  of  an  incorporated  company,  although  in  a  sense  agents  of 
the  company,  may  in  some  cases,  appoint  subagents,  whose  acts  will 
bind  the  company.  The  general  rule  is,  that  directors  may  not  delegate 
authority  in  matters  committed  to  their  discretion  and  judgment.  But 
since  incorporated  companies  for  business  purposes  have  become  so 
common,  the  rigor  of  this  rule  has  been  measurably  relaxed.  "It  would 
intolerably  restrict  the  operations  of  a  great  railroad  or  manufacturing 
corporation  if  every  contract  of  employment  of  its  workmen  or  of  sale 
of  manufactured  articles  must  be  made  directly  by  the  directors.  The 
universal  practice  is  to  commit  such  matters  of  current  and  ordinary 
business  to  committees,  superintendents  and  clerks.  With  respect  to- 
such  business  it  may  be  said  that  authority  to  bind  the  company  may 
be  delegated,  because  it  has  not  been  confided  to  the  personal  judgment 
and  discretion  of  the  directors.  If  this  point  called  for  decision,  ] 
should  incline  to  the  view  that  the  trustees,  if  possessed  of  the  ordinary 
powers  of  directors,  might  authorize  a  committee  to  make  such  a  con 
tract,  being  for  its  current  and  ordinary  business,  and  that  the  resolu- 
tion, although  expressed  in  very  broad  terms,  should  be  construed  to- 
give  such  authority  as  the  trustees  could  give."  i 

72.  POWERS    AND    AUTHORITY    OF    PRESIDENT    AND    OTHER 

OFFICERS. 

Every  corporation  organized  under  this  act  shall  have  a  president, 
secretary  and  treasurer,  who  shall  be  chosen  either  by  the  directors  or 


569  (Court  of  Errors  &  Appeals,  1888).  State  v.  Patterson,  35  N.  J.  L. 
190  (1871);  McDermott  v.  Miller,  45  N.  J.  L..  251  (1883);  Cadmus  v.  Farr, 
47  N.  J.  L.  208    (1885), 

6— State  V.  Foster,  7  N.  J.  L.   101,   107    (1823). 

1 — Metropolitan  Telephone  Co.  v.  Domestic  Telegraph  Co.,  44  N.  J.  Eq^ 
568    (Court  of  Errors   &   Appeals,    1888). 
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stockholders,  as  the  by-laws  may  direct,  and  shall  hold  their  offices  until 
others  are  chosen  and  qualified  in  their  stead;  the  president  shall  be 
chosen  from  among  the  directors;  the  secretary  shall  be  sworn  to  the 
faithful  discharge  of  his  duty,  and  shall  record  all  the  votes  of  the  cor- 
poration and  directors  in  a  book  to  be  kept  for  that  purpose,  and  per- 
form such  other  duties  as  shall  be  assigned  to  him;  the  treasurer  shall 
give  bond  in  such  sum,  and  with  such  surety  or  sureties,  as  shall  be 
required  by  the  by-laws,  for  the  faithful  discharge  of  his  duty.i 

The  corporation  may  have  such  other  officers,  agents  and  factors,  who 
shall  be  chosen  in  such  manner  and  hold  their  office  for  such  terms  as 
may  be  prescribed  by  the  by-laws. 2 

It  is  held  that  the  president,  as  the  chief  executive  officer  of  a  cor- 
poration, has  authority,  virtute  offlcii,  to  take  all  steps  necessary  for 
the  defense  of  his  company  in  litigations  in  which  it  may  be  involved, 
including  the  employment  of  an  attorney  for  the  purposes 

Where  the  office  of  treasurer  of  a  corporation  is  annual  or  limited, 
the  sureties  on  his  official  bond  will  not  be  liable  for  a  breach  of  the 
duties  of  such  officer  beyond  the  definite  term,  when  the  condition  is 
for  good  behavior  during  his  continuance  in  office;  but  if  there  be 
added  thereto  "whether  of  the  present  term  for  which  he  has  been 
elected,  or  of  any  succeeding  terms  to  or  for  which  he  may  be  elected," 
their  liability  continues.* 

73.  RELATION  OF  CORPORATE  OFFICERS  TO  THE  STOCK- 
HOLDERS, THE  CREDITORS  AND  THE  CORPORATION: 
RIGHTS,  DUTIES  AND  LIABILITIES  IN  GENERAL  ARIS- 
ING THEREFROM. 

An  action  will  not  lie  in  behalf  of  a  stockholder  in  a  corporation 
against  its  directors  for  their  negligence  in  so  conducting  its  affairs 
that  its  capital  had  been  impaired  or  lost  and  the  shares  of  its  stock 
in  that  manner  rendered  worthless.  This  rule  rests  on  general  prin- 
ciples which  lie  at  the  basis  of  all  corporate  existence,  namely,  that 
there  is  no  legal  privity  between  the  holders  of  shares  in  a  corporation, 
in  their  individual  capacity  on  the  one  side,  and  the  directors  of  the 
company  on  the  other;  that  the  directors  are  not  the  bailees,  agents 
or  trustees  of  such  several  stockholders;  that  the  corporation  is  a  dis- 
tinct person  in  law,  in  whom  all  the  corporate  property  is  vested,  and 
to  whom  all  of  its  agents  and  officers  are  responsible  for  all  torts  and 
injuries  diminishing  or  impairing  its  property;  that  the  individual 
members  of  the  company  have  no  right  or  power  to  intermeddle  with 
the  property  or  concerns  of  such  company,  or  to  call  any  agent  or  officer 


1 — ^Corporation  Act,  §  13. 
2 — Corporation  Act,    §   14. 

3 — Beebe  v.  The  Georg-e  H.  Beebe  Company,  64  N.  J.  L.  497   (1900);  but 
see  section  73  below. 

4 — Peoples'  Bldg.  Assn.  v.  Roth,  43  N,  J.  L.  70  (1881);  see  also  65  N.  J.  L. 
N.  J.  Corp.  Law — 12 
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to  account,  or  to  discharge  them  from  any  liability;  that  the  injury 
done  to  the  capital  by  wasting  it,  is  not,  in  the  first  instance,  nor  neces- 
sarily, a  damage  to  the  stockholders;  that  all  sums  which  could  in  any 
form  be  recovered  on  that  ground  would  be  assets  of  the  corporation, 
to  be  applied,  in  the  first  instance  to  the  payment  of  debts,  the  surplus 
only  being  distributable  among  the  stockholders,  and  that  it  is  there- 
fore only  an  indirect,  contingent  and  subordinate  interest  in  damages 
so  as  to  be  recovered  that  is  vested  in  shareholders.  The  legal  effect 
of  this  doctrine  is  that  those  acts  of  the  officers  and  agents  of  the  cor- 
poration which  diminish  or  destroy  the  capital  of  the  company  are  di- 
rect injuries  to  the  corporate  body,  and  that  it  only  can  seek  reparation 
for  such  wrongs.  In  such  cases,  if  the  directors  or  other  principal 
officers  are  the  wrongdoers,  or  if  not  being  thus  implicated,  they  refuse 
to  promote  the  requisite  suit,  a  stockholder  acting  for  himself  and  the 
other  stockholders  and  for  the  company,  may  call  such  delinquent  offi- 
cials to  account  in  a  court  of  equity.  The  theory  is  that  under  the 
given  conditions  the  corporation  is  entitled  to  indemnification,  and  that 
when  this  is  effected  the  stockholder  ceases  to  be  a  loser.i 

A  director,  or  the  treasurer,  of  a  corporation,  is  not,  because  of  his 
office,  in  duty  bound  to  disclose  to  an  individual  stockholder,  before 
purchasing  his  stock,  that  which  he  may  know  as  to  the  real  condition 
of  the  corporation  affecting  the  value  of  that  stock.  He  is,  to  some 
extent,  trustee  for  the  stockholders,  as  a  body,  in  respect  to  the  prop- 
erty and  business  of  the  corporation,  but  does  not  sustain  that  relation 
to  individual  stockholders  with  respect  to  their  several  holdings  of 
stock  over  which  he  has  no  control. 2 

Directors  do  not  sustain  toward  creditors  of  a  corporation  the  rela- 
tion of  trustees,  so  as  to  render  them  liable  to  such  creditors  for  the 
negligent  management  of  the  ordinary  business  affairs  of  the  corpora- 
tion, 3  but  this  rule  has  no  application  to  the  case  of  a  receiver  of  an 
insolvent  corporation,  suing  its  directors,  where  the  mismanagement, 
producing  insolvency,  consists  in  diverting  all  the  assets  of  the  com- 
pany to  the  directors  themselves  or  to  a  company  of  which  they  are  the 
sole  stockholders.* 

Officers  are,  therefore,  liable  to  refund  excessive  salaries,  as  being  a 
misappropriation  of  the  assets,  so  far  as  necessary  for  the  payment  of 
debts.6 

Under  the  general  principles  of  agency,  however,  where  corporate 


1 — Beasley,  C.  J.,  in  Conway  v.  Halsey,  44  N.  J.  L.  462   (1882). 

2 — Crowell  v.  Jackson,  53  N.  J.  L.  656  (Court  of  Errors  &  Appeals,  1891). 

3 — Landis  v.  Sea  Isle  City  Hotel  Co.,  31  Atl.  755  (1894);  affirmed  53  N.  J. 
Eq.  654   (1895). 

4 — Hayes  v.  Pierson,  65  N.  J.  Eq.  353  (Court  of  Errors  &  Appeals,  1903). 

5 — Mills  V.  Hendershot,  70  N.  J.  Eq.  258  (1905);  Hayes,  Receiver,  v.  Pier- 
son,  65  N.  J.  Eq.  353  (Court  of  Errors  &  Appeals,  1899);  Davis  v.  Thomas 
&  Davis  Co.,  63  N.  J.  Eq.  572  (1902);  Lillard  v.  Oil,  Paint  &  Drug  Co.,  70 
N.  J.  Eq.  197  (1903). 
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officers  borrow  money  or  otherwise  contract  for  a  purpose  which  is 
ultra  vires  of  the  corporation  they  are  personally  liable  for  any  engage- 
ment effected  by  them  and  not  enforceable  against  it.s 

In  Westervelt  v,  Demarest,  46  N.  J.  L.  37  (1884),  the  Supreme  Court 
held  that  the  publication  by  savings  bank  directors  that  "directors  and 
stockholders  are  personally  responsible  for  its  debts,"  does  not  consti- 
tute a  contract  with  those  who  may  make  deposits;  but  if  the  state- 
ment is  false  it  lays  the  foundation  for  an  action  for  deceit. 

In  a  suit  to  set  aside  complainant's  contract  to  take  stock  of  a  cor- 
poration, and  also  to  recover  the  amount  he  had  paid  under  it,  on  the 
ground  that  he  was  induced  to  enter  into  it  by  wilful  misrepresentation, 
it  was  held  that  the  directors  of  the  corporation  making  such  misrepre- 
sentations, as  well  as  the  corporation  itself,  were  liable.  The  court 
said:  "When  a  fraud  is  committed  in  the  name,  and  under  cover  of  a 
corporation,  by  persons  having  the  right  to  speak  for  it,  for  their  per- 
sonal gain  and  benefit,  they  are  bound  to  answer  personally  for  their 
wrongful  acts.  Their  tongues  uttered  the  false  words  and  their  purses 
should  pay  the  damages.  In  this  case  the  defendants  constituted  the 
whole  proprietorship  of  the  corporation,  and  they  merely  employed  the 
corporate  name  the  more  effectually  to  accomplish  their  purposes  against 
the  complainant.  The  complainant  is  entitled  to  a  decree  abrogating 
his  contract,  and  requiring  the  defendants  to  refund  to  him  the  sum 
paid  under  it,  with  interest,  together  with  his  taxed  costs."  7 

A  director  of  a  corporation  is  not  a  trustee  in  the  strict  sense.  The 
title  to  the  corporate  property  is  in  the  corporation,  but  the  duties 
which  a  director  is  required  to  perform  for  the  corporation  which  he 
represents  are  in  many  respects  similar  to  the  duties  of  a  trustee  and 
his  relation  to  the  corporation  is  in  general  essentially  that  of  a  trustee.s 

The  members  of  a  committee,  being  themselves  directors  of  the 
company  as  well  as  representatives  of  the  board  of  directors,  occupy 
the  same  fiduciary  position  as  directors.9 

A  director  or  other  officer  or  employee  is  under  a  contract  implied  from 
his  confidential  relation,  not  to  disclose  a  trade  secret,  and  will  be  en- 
joined from  disclosing  the  same,  and  others,  who  induce  him  to  disclose 
the  secret,  knowing  that  his  disclosure  is  in  violation  of  the  confidence 
reposed  in  him,  will  be  enjoined  from  making  any  use  of  the  informa- 
tion so  obtained,  although  they  might  have  reached  the  same  result 
independently   by  their  own   experiments   or  efforts.     The   disclosure 


6 — Vliet  V.  Simanton,  63  N.  J.  L.  458  (1899);  Booth  ads.  Wonderly,  36 
N.  J.  L.   250    (1873). 

7 — Vreeland  v.  N.  J.  Stone  Co.,  29  N.  J.  Eq.  188  (1878);  affirmed  29  N.  .T. 
Eq.  651    (Court  of  Errors  &  Appeals,  1878). 

8 — Gardner  v.  Butler,  30  N.  J.  Eq.  702  (1879);  Williams  v.  McKay,  40  N. 
J.  Eq.  189  (1885);  Guild  v.  Parker,  43  N.  J.  L.  430  (1881);  Rabe  v.  Dunlap, 
51  N.  J.  Eq.  40  (1893);  Marr  v.  Marr,  72  N.  J.  Eq.  797  (1907). 

9 — Kelsej'  v.  New  England  St.  Ry.  Co.,  62  N.  J.  Eq.  742  (Court  of  Errors 
&  Appeals,  1900). 
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necessarily  made  to  the  court  does  not  deprive  the  complainants  of  their 
right  to  an  injunction. lo 

Thus  where  a  corporation  purchased  abroad  a  process  for  the  suc- 
cessful detinning  of  tin  scrap  which  was  unknown  in  this  country,  the 
secret  of  which  is  zealously  guarded,  and  after  the  success  of  the  pro- 
cess had  been  demonstrated,  one  of  the  corporation's  original  directors, 
became  the  president  of  the  defendant  corporation,  and  with  the  assist- 
ance of  certain  discharged  employees  of  the  complainant  installed  for 
the  defendant  corporation  as  a  competitor  of  the  complainant  the  proc- 
ess so  purchased  by  the  latter,  upon  a  bill  filed  to  enjoin  this  inequitable 
competition  and  to  restrain  the  further  publication  of  the  complainant's 
process,  it  was  held  that  the  quondam  director  of  the  complainant  cor- 
poration should  be  enjoined  because  of  his  breach  of  trust,  and  that  the 
defendant  corporation  should  be  enjoined  because  the  knowledge  of  its 
president  was  imputable  to  it,  and  that  the  discharged  employees  of  the 
complainant  should  be  enjoined  under  the  rule  laid  down  in  the  case  of 
Stone  V.  Grasselli  Chemical  Co.  (65  N.  J.  Eq.  756).ii 

A  director  occupies  a  position  of  trust  or  agency  for  his  company  of 
such  character  that  all  dealings  between  him  and  the  company  where 
his  interest  is  opposed  to  that  of  the  company,  will  be  regarded  with 
jealousy  and  suspicion,  and  subjected  to  the  closest  scrutiny  and  not 
sustained  against  the  stockholders  unless  they  are  consistent  with  the 
utmost  good  faith  and  fair  dealing  on  the  part  of  the  director. 

Thus  in  Marr  v.  Marr,  73  N.  J.  Eq.  643  (1907),  it  was  held  by  the  Court 
of  Errors  and  Appeals  that  where  a  director  purchased  at  a  sheriff's  sale 
all  the  property  of  the  company  under  executions  issued  at  his  suit,  and 
for  a  consideration  not  exceeding  one-half  the  value  of  the  property,  he 
took  the  title  subject  to  an  option  on  the  part  of  his  corporation  to  have 
the  benefit  of  the  purchase. 

In  Raleigh  v.  Fitzpatrick,  43  N.  J.  Eq.  501  (1887),  it  was  held  that 
where  certain  officers  of  a  land  company,  which  had  assumed  payment  of 
a  mortgage  on  lands  purchased  by  it,  bought  the  premises  at  a  foreclos- 
ure sale  for  about  the  amount  due  the  mortgagees  thereon,  they  could 
not  hold  the  title  for  their  own  benefit,  but  only  as  trustees  for  the  com- 
plainant and  the  other  corporators;  and  that  a  preliminary  injunction 
restraining  them  from  disposing  of,  or  encumbering  the  lands  should 
be  continued. 

As  a  general  rule,  the  directors  of  a  corporation  are  only  required, 
in  the  management  of  its  affairs,  to  keep  within  the  limits  of  its  powers, 
and  to  exercise  good  faith  and  honesty.  They  only  undertake,  by  virtue 
of  their  assumption  of  the  duties  incumbent  on  them,  to  perform  those 
duties  according  to  the  best  of  their  judgment  and  with  reasonable  dil- 
igence, and  a  mere  error  of  judgment  will  not  subject  them  to  personal 


10 stone  V.  Grasselli  Chemical  Co.,  65  N.  J.  Eq.  756   (Court  of  Errors  & 

Appeals,  1903). 

11 Vulcan  Detinning  Co.  v.  American  Can  Co.,  72  N.  J.  Eq.   387   (Court 

of  Errors  &  Appeals,  1907). 
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liability  for  its  consequences.  And  unless  thei'e  has  been  some  violation 
of  the  charter  or  the  constating  instruments  of  the  company,  or  unless 
there  is  shown  to  be  a  want  of  good  faith,  or  a  wilful  abuse  of  discretion, 
or  negligence,  there  will  be  no  personal  liability.  They  are  personally 
only  bound  in  the  management  of  the  affairs  of  the  corporation  to  use 
reasonable  diligence  and  prudence,  such  as  men  usually  exercise  in  the 
management  of  their  own  affairs  of  a  similar  nature. 12 

In  Williams  v.  McKay,  40  N.  J.  Eq.  189  (Court  of  Errors  and  Appeals, 
1885),  Chief  Justice  Beasley  said: 

"The  duty  belonging  to  such  a  situation  is  a  plain  one — to  care  for 
the  moneys  entrusted  to  them  in  the  manner  provided  in  the  charter, 
and  to  exercise  ordinary  care  and  prudence  in  so  doing.  It  is  true  that 
the  defendants  were  unpaid  servants,  but  the  duty  of  bringing  to  their 
office  ordinary  skill  and  vigilance  was  none  the  less  on  that  account, 
for  to  this  extent  there  is  no  distinction  known  to  the  law  between  a 
volunteer  and  a  salaried  agent." 

For  any  wilful  breach  of  their  trust  or  misapplication  of  corporate 
funds,  or  for  any  gross  neglect  of,  or  inattention  to,  their  official  duties, 
directors  are  liable  in  the  Court  of  Chancery.  The  liability  is  to  the  cor- 
poration in  the  first  instance,  where  the  corporation  is  capable  of  act- 
ing; but  if  it  refuses  to  do  so,  then  a  person  aggrieved  may  bring  the 
suit.  If  the  corporation  be  insolvent  and  its  affairs  in  the  hands  of  a 
receiver,  he  may  maintain  the  litigation.  If  he  refuses  or  is  himself 
involved,  a  person  aggrieved  may  sue.  That  is  to  say,  primarily  the 
corporation,  or,  if  insolvent,  its  representative,  must  sue;  but  in  case 
of  their  disability  or  refusal,  a  person  aggrieved  may  bring  the  suit, 
making  the  corporation  or  its  representative  a  defendant.  1 3 

In  Williams  v.  McDonald,  42  N.  J.  Eq.  392  (Court  of  Errors  and  Ap- 
peals, 1886),  it  was  held  that  the  defendant,  who  was  a  director  and 
member  of  the  finance  committee  of  a  savings  bank,  which  afterwards 
became  insolvent,  and  a  receiver  was  appointed,  having  acted  with  the 
president  in  investing  its  funds  on  mortgage  on  real  estate,  not  worth 
at  least  double  the  amount  of  the  sum  invested  above  all  incumbrances, 
against  the  prohibition  in  its  charter,  is  chargeable  with  loss  on  the 
investment,  and  that  it  was  not  essential  to  allege  and  prove  that  he 
acted  fraudulently,  or  that  he  derived  any  benefit  from  the  loan;  that 
it  was  sufficient  to  show  that  there  was  a  culpable  violation  of  duty  as 
quasi  trustee  of  the  funds  of  the  bank,  by  which  loss  was  sustained. 

And  in  Citizens  Building  Association  v.  Coriell,  34  N.  J.  Eq.  383 
(1881),  it  was  held  that  while  the  managers  of  a  building  and  loan 
association  are  not  personally  liable  for  losses  resulting  from  an  honest 
mistake  in  estimating  the  value  of  stockholders'  lands  on  which  they 


12— Ackerman  v.  Halsey,  37  N.  J.  Eq.  356  (1883);  affirmed  38  N.  J.  Eq.  501 
(Court  of  Errors  &  Appeals,  1884);  see  also  Williams  v.  McKay,  40  N. 
J.  Eq.   189   (Court  of  Errors  &  Appeals,  1885). 

13 — Ackerman  v.  Halsey,  37  N.  J.  Eq.  356  (1883);  affirmed  38  N.  J.  Eq. 
501   (Court  of  Errors  &  Appeals,   1884). 
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loaned  money,  nor  for  a  defect  in  the  acknowledgment  of  a  mortgage, 
which  rendered  it  worthless,  they  were  liable  for  losses  from  loans 
made  on  personal  security  of  the  stockholders,  in  violation  of  a  by-law 
limiting  the  amount  of  such  loans. 

The  directors  will  be  compelled  in  equity  to  account  for  profits 
illegally  made  by  them  out  of  their  dealings  with  the  corporation. i* 

And  in  cases  where  sales  of  property  of  the  corporation  are  made  to 
the  directors  the  latter  are  charged  with  the  full  value  of  the  property 
received,  the  contract  price  as  fixed  by  the  wrongdoers  being  entirely 
disregarded.15 

All  the  parties  guilty  of  the  fraud  need  not  be  joined. le 

And  the  court  will  discriminate  among  the  directors  and  only  hold 
those  responsible  for  the  wrongful  acts  who  were  trustees  at  the  time 
of  the  commission  of  such  acts.i" 

Where  the  bill  charged  that  the  defendant  directors  had  improperly 
loaned  corporate  funds  without  adequate  security,  and  that  the  receiver 
had  been  compelled  to  accept  from  the  borrowers,  in  settlement  of  the 
loan,  securities  which  then  were,  and  ever  since  had  been,  worth  a  large 
sum  less  than  the  sum  loaned,  and  sought  to  hold  the  defendants  re- 
sponsible for  the  loss,  on  demurrer  to  the  bill  it  was  held  that  a  loss 
was  sufficiently  averred,  although  the  securities  were  not  yet  turned 
into  cash;  that  by  settling  with  the  borrowers  for  the  loan,  the  receiver 
was  not  barred  from  his  claim  against  the  directors  for  their  default; 
and  that  the  borrowers  were  not  necessary  parties  to  the  suit.is 

In  Williams  v.  McKay,  40  N.  J.  Eq.  189  (Court  of  Errors  and  Appeals, 
1885),  where  the  bill  showed  a  long  and  systematic  violation  of  the  di- 
rections of  the  charter  by  the  president  and  committeemen,  the  court 
held  that  it  is  a  prima  facie  presumption  that  such  course  of  misconduct 
was  known  to  the  directors,  and  that  the  latter  cannot  demur  to  the  bill 
on  the  ground  that  such  misconduct  is  not  traced  to  them. 

In  cases  where  directors  are  wantonly  and  wilfully  guilty  of  illegal 
and  fraudulent  acts,  the  doctrine  of  contribution  cannot  be  invoked. i9 

A  communication  to  a  shareholder  of  a  corporation,  touching  matters 
which  concern  the  corporate  body,  are  within  the  rule  of  privilege, 
which  secures  immunity  to  the  official  who  makes  the  publication. 
"This  court  in  King  v.  Patterson,  49  N.  J.  L.  417,  declared  'that  a  com- 
munication, made  hona  fide,  upon  any  subject  matter  in  which  the  party 


14 — Redmond  v.  Dickerson,  9  N.  J.  Eq.  507  (Court  of  Errors  &  Appeals, 
1853);  Citizens'  Loan  Association  v.  Lyon,  29  N.  J.  Eq.  110  (1878);  Gard- 
ner V.  Butler,  30  N.  J.   Eq.   702    (Court  of  Errors  &  Appeals,   1879). 

15 — Cases  last  cited  and  Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635  (Court 
of  Errors  &  Appeals,   1886). 

16 — Stockton  v.  Anderson,  40  N.  J.  Eq.  486  (1885);  cited  with  approval 
in   Trenton  Passenger  Railway  Co.  v.  Wilson,   53  N.  J.  Eq.  577   (1895). 

17 — Ackerman  v.  Halsey,  37  N.  J.  Eq.  356  (Chancellor  Runyon,  1883); 
Barry  v.  Moeller,  68  N.  J.  Eq.  483   (1904). 

18 — Dodd  v.  Wilkinson,  41  N.  J.  Eq.  566  (Court  of  Errors  &  Appeals, 
1886). 

19— Wilkinson  v.  Dodd,  40  N.  J.  Eq.  123    (1885). 
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communicating  has  an  interest,  or  in  reference  to  "whicli  he  has  a  duty, 
is  privileged,  if  made  to  a  person  having  a  corresponding  interest  or 
duty,  although  it  contain  criminatory  matter  which,  without  this  priv- 
ilege, would  be  actionable.'  In  the  case  cited,  the  learned  judge  who 
delivered  the  opinion  of  the  court  referred,  with  approbation,  to  Law- 
less V.  Anglo-Egyptian  Oil  Company,  L.  R.  4  Q.  B.  Div.  262,  and  to  P. 
W.  &  B.  R.  R.  Co.  V.  Quigley,  21  How.  202.  The  first  of  these  cases  was 
an  action  for  libel  against  a  corporation  for  publishing  a  report  made 
to  the  company  by  auditors  in  their  audit  of  the  manager's  accounts, 
reflecting  upon  the  plaintiff.  The  report  was  submitted  at  a  general 
meeting  of  the  shareholders  of  the  company,  and  under  a  resolution  of 
the  meeting  was  printed  and  circulated  among  the  shareholders.  The 
court  held  that,  inasmuch  as  it  was  the  interest  of  all  the  shareholders 
to  be  informed  of  the  report,  the  publication  was  privileged,  on  the 
ground,  as  Meller,  J.,  said,  'that  to  print  the  report  was  a  necessary  and 
reasonable  mode  of  communicating  it  to  all  the  shareholders,  who  must 
be  more  or  less  numerous.'  In  the  second  case,  a  report,  made  to  stock- 
holders in  writing,  and  printed,  with  respect  to  the  capacity  and  skill 
of  one  of  the  company's  employees,  was  held  to  be  a  privileged  commun- 
ication." 20 

"The  rule  that  directors  cannot  lawfully  enter  into  a  contract,  in  the 
benefit  of  which  even  one  of  their  number  participates  without  the 
knowledge  and  consent  of  the  stockholders,  is  so  firmly  entrenched  in 
our  jurisprudence  that  it  is  not  open  to  debate."  21 

In  the  leading  case  on  this  subject  Mr.  Justice  Dixon  said:  "After 
an  examination  of  all  the  cases  cited,  and  such  others  as  I  have  found, 
and  a  careful  consideration  of  the  principle  and  the  results  of  regarding 
and  of  disregarding  it,  I  have  come  to  the  conviction  that  the  true  legal 
rule  is  that  such  a  contract  is  not  void,  but  voidable,  to  be  avoided  at 
the  option  of  the  cestui  que  trust,  exercised  within  a  reasonable  time. 
I  can  see  no  further  safe  modification  or  relaxation  of  the  principle 
than  this.  A  director  of  a  corporation  may  have  rights  not  arising  out 
of  express  contract  such  as  the  right  to  pass  over  its  railroad,  or  trans- 
port his  goods  over  its  canal,  upon  paying  reasonable  tolls,  or  to  have 
money  which  he  has  loaned  it  repaid  to  him;  but  where  the  right  is 
one  which  must  stand,  if  at  all,  upon  an  express  contract,  and  which 
does  not  arise  by  operation  or  implication  of  law,  then  he  shall  not 


20 — Rothholz  V.  Dunkle,  53  N.  J.  L.  438  (Court  of  Errors  &  Appeals, 
1891). 

21 — United  States  Steel  Corporation  \.  Hodge,  64  N.  J.  Eq.  807  (Court  of 
Errors  &  Appeals,  1903);  citing-  Staats  v.  Bergen,  17  N.  J.  Eq.  554  (Court 
of  Errors  &  Appeals,  1867);  Winans  v.  Crane,  36  N.  J.  Law,  394  (1873); 
Stroud  V.  Consumers  Water  Co.,  56  N.  J.  Law,  422  (1894);  Gardner  v.  But- 
ler, 30  N.  J.  Eq.  702  (Court  of  Errors  &  Appeals,  1879);  Guild  v.  Parker, 
43  N.  J.  Law,  430  (Court  of  Errors  &  Appeals,  1881);  Stewart  v.  Lehigh 
Valley  Railroad  Co.,  38  N.  J.  Law,  505  (Court  of  Errors  &  Appeals,  1875); 
Traction  Co.  v.  Board  of  Works,  56  N.  J.  Law,  431  (1894);  Booth  v.  Land 
Filling   Co.,    68   N.    J.    Eq.    536    (1904). 
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hold  it  against  the  will  of  his  cestui  que  trust;  for  in  the  very  bargain 
which  gave  rise  to  it,  in  which  he  should  have  kept  in  view  the  inter- 
est of  that  cestui  que  trust,  there  intervened  before  his  eyes  the  oppos- 
ing interest  of  himself.  The  vice  which  inheres  in  the  judgment  of  a 
judge  in  his  own  cause,  contaminates  the  contract;  the  mind  of  the 
director  or  trustee  is  the  forum  in  which  he  and  his  cestui  que  trust 
are  urging  their  rival  claims,  and  when  his  opposing  litigant  appeals 
from  the  judgment  there  pronounced,  that  judgment  must  fall.  It 
matters  not  that  the  contract  seems  a  fair  one.  Fraud  is  too  cunning 
and  evasive  for  courts  to  establish  a  rule  that  invites  its  presence. 
There  may  be  isolated  cases  in  which  the  trustee  is  willing  to  make  a 
contract  on  more  favorable  terms  for  the  cestui  que  trust  than  anyone 
else,  but  the  opportunities  for  self-advancement,  at  the  expense  of  those 
whose  concerns  he  has  in  charge,  and  under  circumstances  where  con- 
cealment is  easy,  are  so  much  more  numerous  than  these  isolated  cases, 
that  in  declaring  a  rule  the  latter  are  not  worthy  of  consideration. 
Nor  is  it  proper  for  one  of  a  board  of  directors  to  support  his  contract 
with  his  company,  upon  the  ground  that  he  abstained  from  participat- 
ing as  director  in  the  negotiations  for  and  final  adoption  of  the  bargain 
by  his  co-directors,  the  very  words  in  which  he  asserts  his  right  de- 
clare his  wrong;  he  ought  to  have  participated,  and  in  the  interests  of 
the  stockholders,  and  if  he  did  not,  and  they  have  thereby  suffered 
loss,  of  which  they  shall  be  the  judges,  he  must  restore  the  rights  he 
has  obtained— he  must  hold  against  them  no  advantage  that  he  has 
got  through  neglect  of  his  duty  toward  them.  Many  authorities  ex- 
emplifying the  rule  may  be  found."  22 

"The  rule  is  imbedded  in  our  jurisprudence,  and  it  cannot  be  too 
strongly  stated  or  too  rigorously  applied.  But  in  the  cases  cited,  the 
contract  was  made  by  the  trustee  without  the  knowledge  or  consent  of 
the  cestui  que  trust  and  without  subsequent  ratification  or  adoption 
by  which  the  vice  in  it  could  be  cured.  The  object  of  the  rule  is  to 
prevent  directors  from  secretly  using  their  fiduciary  position  for  their 
own  emolument,  and  not  to  impair  the  right  of  stockholders  to  enter 
into  any  lawful  engagement  with  a  full  disclosure  of  the  facts."  23 

Directors  of  a  corporation  who  participate  in  sales  of  the  company's 
property  to  themselves,  may  be  required  at  the  suit  of  stockholders  to 
account  therefor  and  pay  to  the  corporation  the  difference  between 
what  was  paid  and  the  cost  in  each  instance,  plus  a  profit  to  be  deter- 
mined by  the  facts  in  the  case.  It  has  been  held  that  the  period  of 
accounting  is  properly  extended  back  over  a  period  of  at  least  six  years 
from  the  time  of  bringing  suit,  that  coinciding  with  the  period  for 
which  recovery  might  be  had  in  an  action  at  law.24 


22— Stewart  v.  Lehigh  Valley  R.  R.  Co.,  38  N.  J.  L.  505  (Court  of  Errors 
&  Appeals,   1875). 

23 United  States  Steel  Corporation  v.  Hodge,  64  N.  J.  Eq.  807  (Court  of 

Errors   &   Appeals,    1903). 

24 — Barry  v.  Moeller.  68  N.  J.  Eq.  483   (1904). 
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In  Voorhees  v.  Nixon  (72  N.  J.  Eq.  791),  Vice-Chancellor  Learning 
held  that  a  contract  for  the  sale  of  property  by  the  wife  of  a  director 
of  a  corporation  to  the  corporation,  may  be  set  aside  by  the  corpora- 
tion at  its  option  after  the  contract  is  executed.  In  the  Court  of  Er- 
rors and  Appeals  (73  N.  J.  Eq.  673  [1908]),  however,  Chief  Justice 
Gummere  writing  for  the  court,  said:  '"We  do  not  find  it  necessary  to 
accede  to  or  dissent  from  the  view  that  a  contract  for  the  sale  of  prop- 
erty by  the  wife  of  a  director  of  a  corporation  to  the  corporation,  may 
be  set  aside  by  the  corporation  at  its  option  after  the  contract  is  ex- 
ecuted, for  we  concur  in  the  conclusion  of  the  vice-chancellor  that  the 
proofs  show  Mr.  Malott  and  not  his  wife  to  have  been  the  real  party 
in  the  transaction  under  investigation,  and  for  that  reason  we  think 
the  receiver  is  entitled  to  relief  against  the  unconscionable  sale." 

A  contract  of  sale  to  a  corporation  of  shares  of  its  stock  by  a  director 
present  at  the  meeting  of  the  board  at  which  the  sale  was  sanctioned 
is  not  binding  as  a  valid  obligation.  But  if  the  stock  be  retained  or  its 
value  changed  by  action  of  the  company  so  that  it  cannot  be  tendered 
back,  though  in  the  same  condition,  the  company  will  be  obliged  to 
pay  what  it  was  reasonably  worth.  Vice-Chancellor  Stevens  said:  "It 
comes  within  the  principle  of  Gardner  v.  Butler,  3  Stew.  Eq.  702. 
Oliver  and  his  brother  were  directors  present  at  the  meeting  of  the 
board  at  which  the  sale  of  the  stock  was  sanctioned.  Speaking  of  a 
case  thus  circumstanced,  Mr.  Justice  Van  Syckel,  in  the  case  cited 
says:  'The  rule  is  that  the  trustee  cannot  fortify  himself  by  a  contract 
which  he  makes  with  himself  or  for  his  own  benefit,  and  set  it  up 
either  at  law  or  in  equity  as  a  valid  obligation.  It  is  of  no  binding 
force  as  a  contract,  and  the  cestui  que  trust  may  repudiate  it  at  will. 
But  while  the  express  undertaking  is  without  legal  force,  the  directors 
of  a  company  have  a  right  to  serve  it  in  the  capacity  of  officers,  agents 
or  employees,  and  for  such  service  the  law  will  enable  them  to  recover 
a  just  and  reasonable  compensation.  *  *  *  nq  claim  which  they 
may  make  against  their  company  can  acquire  any  support  from  the 
fact  that  they  have  expressly  sanctioned  it.  It  must  rest  exclusively 
upon  its  fairness  and  justice  and  be  enforced  upon  the  quantum  meruit.' 
Referring  to  the  case  of  the  Aberdeen  Railway  Co.  v.  Blaikie,  he  says, 
further  on:  'If  the  action  (in  that  case)  had  been  brought  to  recover 
for  the  chairs  which  had  been  delivered  and  accepted,  I  apprehend  it 
would  not  have  been  held  in  any  court  that  the  company  could  have 
retained  the  property  and  refused  to  pay  for  it,  not  the  contract  price, 
but  what  it  was  reasonably  worth.  *  *  *  The  same  principle  must 
apply  whether  it  is  property  conveyed  or  services  rendered  to  the  com- 
pany. The  cupidity  and  avarice  of  the  trustee  is  guarded  against  by 
giving  the  cestui  que  trust  the  right  to  repudiate  the  contract  at  all 
times,  where  it  is  executory,  and  to  allow  simply  a  just  remuneration 
without  reference  to  the  contract  price,  where  it  is  executed.'  In  the 
Berger  Case,  stock  is  said  to  have  been  put  by  our  statute  upon  the 
footing   of  other  property,   and   so  the  rule  laid  down   in  the  case  of 
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Gardner  v.  Butler  is  directly  applicable.  The  company  must  pay  for 
it,  not  the  contract  price,  but  what  at  the  time  of  the  sale,  it  was  rea- 
sonably worth."  25 

The  directors  of  a  company  have  a  right  to  serve  it  in  the  capacity 
of  officers,  agents  or  employees,  and  for  such  services  the  law  will  en- 
able them  to  recover  a  just  and  reasonable  compensation.  The  law 
restrains  them  from  making  a  contract  where  their  own  gain  inter- 
venes between  their  exercise  of  judgment  and  their  duty  as  trustees, 
but  it  does  not  operate  to  deprive  the  company  of  the  service  of  those 
who,  in  many  cases,  may  well  possess  the  skill  requisite  to  the  success- 
ful management  and  conduct  of  the  corporate  business,  and  who  may 
have  the  chiefest  interest  in  its  prosperity.  Stockholders,  because  they 
are  directors,  are  not  compelled  to  commit  the  success  of  their  com- 
pany to  strangers,  or  else  render  their  own  services  gratuitously.  No 
claim  which  they  may  make  against  their  company  can  acquire  any  sup- 
port or  validity  from  the  fact  that  they  have  expressly  sanctioned  it; 
it  must  rest  exclusively  upon  its  fairness  and  justice,  and  be  enforced 
upon  the  quantum  meruit.  "The  right  of  a  trustee  to  recover  on  the 
quantum  meruit,  where  the  contract  is  illegal,  is  recognized  in  our 
courts.26  The  case  resolves  itself,  then,  into  this  question:  Have  the 
directors,  whose  action  is  the  subject  of  controversy,  retained  for  their 
services  more  than  they  are  justly  and  reasonably  entitled  to?  The 
burden  is  on  them  to  show  what  they  reasonably  deserve  to  have,  and 
no  unjust  exaction  will  be  permitted."  27 

But  to  support  such  a  recovery  there  must  be  proof  showing  that  the 
claimant  was  employed  by  the  company  to  do  certain  work,  that  he  did 
it,  and  that  he  deserves  to  be  paid  therefor  the  sum  which  in  the  judg- 
ment should  be  awarded  him.28 

""^Tiether  a  transaction  between  two  corporations  has  been  accomp- 
lished or  remains  executory,  I  incline  strongly  to  believe  that  the  safe 
rule  in  most  cases  in  the  end  will  be  found  to  be  that  the  presence  of 
a  director  or  directors  on  both  sides  of  the  transaction  under  investi- 
gation does  not  give  the  dissenting  stockholders  an  arbitrary  right  to 
an  injunction,  but  may  give  him  a  most  ample  right  to  subject  the 
transaction  to  the  scrutiny  of  the  court,  and  may  cast  upon  the  cor- 


25— Oliver  v.  Rahway  Ice  Co.,  64  N.  J.  Eq.  596    (1903). 

26 — Citing  Mulford  v.  Minch,  11  N.  J.  Eq.  16  (1855);  Huston  v.  Cassidy, 
2  Beas.  228;  Smith  v.  Drake,  23  N.  J.  Eq.  302  (1873);  Stratton  v.  Allen, 
16  N.  J.  Eq.  229   (1863). 

27 — Gardner  v.  Butler,  30  N.  J.  Eq.  702  (Court  of  Errors  &  Appeals, 
1879);  see  also  Fougeray  v.  Cord,  50  N.  J.  Eq.  185  (1892);  S.  C.  50  N.  J.  Eq. 
756  (1893);  Davis  v.  Thomas  &  Davis  Co.,  63  N.  J.  Eq.  572  (1902);  Hayes 
V.  Pierson,  65  N.  J.  Eq.  353  (Court  of  Errors  &  Appeals,  1899);  Lillard  v. 
Oil,  Paint  &  Drug  Co.,  70  N.  J.  Eq.  197  (1903);  Booth  v.  Land  Filling,  etc., 
Co.,  68  N.  J.  Eq.  536  (1905);  Raynolds  v.  Diamond  Mills  Paper  Co.,  69  N. 
J.  Eq.  299  (1905);  Mitchell  v.  United  Box  Board  &  Paper  Co.,  72  N.  J.  Eq, 
580    (1907).  ^    ^ 

28_Porch  V.  Agnew  Co.,  70  N.  J.  Eq.  328  (1905);  affirmed  71  N.  J.  Eq 
305    (Court   of  Errors   &  Appeals,   1906). 
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porations  or  directors  concerned  the  burden  of  disclosing  and  justify- 
ing the  transaction.  To  give  the  dissenting  stockholder  the  arbitrary 
right  to  an  injunction  in  this  class  of  cases  often  will  put  a  deadly 
weapon  in  the  hands  of  the  blackmailer  and  the  corporation  'striker.' 
Such  a  rule  tends  to  drive  the  actual  wrongdoers  to  cover,  to  induce 
them  to  seek  concealment,  while  the  corporate  action  is  accomplished 
through  apparently  impartial  directors,  who  are,  in  fact,  only  agents 
or  'dummies.'  In  several  recent  cases  before  this  court,  where  the 
existence  of  common  directors  was  relied  on  for  injunctive  relief,  these 
common  directors,  while  the  motion  was  pending,  were  made  to  dis- 
appear, and  apparently  impartial  directors  took  their  place,  who  pro- 
ceeded solemnly  to  approve  of  the  action  of  the  old  boards  which  the 
injunction  was  designed  to  restrain.  The  fiction  of  corporate  exist- 
ence goes  down  in  many  cases  before  a  charge  of  fraud,  but  I  incline  to 
think  that  this  fiction,  in  most  cases  belonging  to  the  class  under  con- 
sideration, should  be  rigidly  maintained  to  defeat  a  mere  arbitrary  de- 
mand on  the  part  of  a  stockholder  that  a  corporate  transaction  should 
be  enjoined  even  though  all  the  impartial  directors  of  the  corporation 
and  nine-tenths  of  the  stockholders  come  into  court  with  a  demonstra- 
tion that  the  transaction  was  advantageous  in  all  respects  to  their  cor- 
poration, and  that  an  injunction  upon  it  would  cause  great  loss."  29 

In  Metropolitan  Telephone  Co.  v.  Domestic  Telegraph  Co.,  44  N.  J.  Eq. 
568  (1888)  the  Court  of  Errors  and  Appeals  said: 

"Mr.  Harrison  occupied  a  similar  fiduciary  relation  to  each  of  the 
two  companies.  In  performing  his  duty  as  a  member  of  the  committee 
of  the  Bell  company  he  was  required  to  use  his  judgment  in  fixing  the 
terms  of  the  contract  with  the  Domestic  company,  in  which  he  was 
interested.  To  sustain  his  capacity  to  do  this  would  be  like  permitting 
one  to  be  judge  in  his  own  case.  Had  the  contract  been  executed  or 
entered  into  without  objection,  it  would  no  doubt  have  not  been  void, 
but,  at  the  most,  only  voidable.  Perhaps  a  contract  between  two  in- 
corporated companies  may  be  sustained,  where  a  minority  of  the  di- 
rectors of  one  are  directors  and  interested  in  the  other  company,  as 
has  been  done  elsewhere.  But  the  point  now  under  discussion  relates 
solely  to  the  power  of  Harrison  to  take  part  in  settling  the  terms  of  a 
contract  in  which  he  was  adversely  interested.  In  my  judgment  he 
was  incapacitated  so  to  do,  and  so  no  quorum  of  the  committee  was 
present  capable  of  acting. 

An  injunction  will  not  issue  to  prevent  two  corporations  from  enter- 
ing into  a  contract  on  the  sole  ground  that  a  minority  of  the  directors 
of  one  of  the  directing  corporations  owned  stock  in  a  third  corporation 
which  owns  stock  in  the  other  contracting  corporation.  The  court  will 
not  prevent  such  corporations  from  contracting  with  each  other  until  it 
appears  that  the  proposed  contract  is  inequitable  or  unfair.so 


29 — Vice-Chancellor   Stevenson   In   Robotham   v.   Prudential  Insurance 
Co.,  64  N.  J.  Eq.   673   (1903). 

30 — Pierce  v.  Old  Dominion,  etc.,  Smelting-  Co.,  67  N.  J.  Eq.  399   (1904). 
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"It  is  insisted  that  the  rules  of  equity  in  regard  to  common  directors 
are  applicable  to  all  the  contracts  and  business  relations  between  the 
two  original  mining  companies,  and  that  by  those  well-settled  rules  all 
such  contracts  are  voidable  at  the  option  of  the  complainant,  a  non- 
assenting  stockholder,  and  the  complainant  undertakes  to  exercise  his 
option  in  advance  and  have  all  contracts  between  the  two  corporations 
prohibited  by  an  injunction.  The  first  answer  to  this  objection  is  that 
the  two  corporations  have  no  common  directors.  The  fact  that  their 
boards  may  be,  and  undoubtedly  are,  appointed  by  this  holding  com- 
pany, does  not  subject  the  government  of  the  two  companies  to  a  com- 
mon control.  The  complainant's  argument  implies  that  the  directors 
of  the  holding  company  will  appoint  'dummies'  as  directors  of  each  of 
the  two  original  companies,  so  that  in  fact  the  directors  of  the  holding 
company  will  be  the  directors  of  both  of  the  other  companies.  The 
proofs,  however,  utterly  fail  to  establish  any  such  situation.  The  an- 
swer and  accompanying  affidavits  most  positively  deny  that  any  such 
condition  in  fact  exists.  *  *  *  j  know  of  no  case,  certainly  none 
has  been  cited,  where  a  single  non-assenting  stockholder  of  a  corpora- 
tion has  been  allowed  to  exercise  the  arbitrary  option  to  procure  from 
a  court  of  equity  an  injunction  prohibiting  the  carrying  out  of  a  con- 
tract between  his  corporation  and  another  corporation,  the  fairness  of 
which  is  in  no  way  questioned,  upon  the  sole  ground  that  one  director, 
or  any  number  of  directors  less  than  a  majority  of  his  company,  own 
stock  in  a  third  corporation,  which  third  corporation  owns  stock  in  the 
corporation  with  which  the  board  of  directors  of  the  corporation  of 
such  non-assenting  stockholder  had  undertaken  to  contract."  si 

Such  a  contract  is  voidable  at  the  option  of  the  corporation,  but  is 
not  void  per  se.  When  the  facts  are  disclosed  to  the  stockholders  it 
may  be  subsequently  ratified  by  them.  The  shareholders  may,  within 
a  reasonable  time  after  the  disclosure  to  them  of  the  interest  of  a  di- 
rector, elect  to  avoid  the  contract;  but  if  an  unreasonable  time  is  al- 
lowed to  elapse  without  exercising  such  option,  during  which  the  posi- 
tiott  of  directors  become  so  changed  that  it  would  be  inequitable  to 
vacate  the  engagement,  equity  will  refuse  to  interpose.32 

The  board  of  directors,  the  majority  of  which  were  members  of  the 
board  which  authorized  the  contract  between  one  of  the  directors  and 
the  corporation  at  a  meeting  at  which  such  director  was  present,  can- 
not ratify  it.  Vice-Chancellor  Stevens  said:  "That  majority  could  not, 
consciously  or  unconsciously,  ratify  its  own  illegal  act.  The  ratifica- 
tion must  necessarily  come  from  the  principal,  and  not  from  the  un- 
authorized agent.  Here  the  principal  is  the  corporation  itself — the 
whole  body  of  the  stockholders.  It  is  not  pretended  that  this  body  as 
such,   or    duly   authorized    representatives    of    this    body,    ratified    the 


31 — Pierce  v.  Old  Dominion,  etc.,  Smelting-  Co.,  67  N.  J,  Eq.  399    (1904). 

32 — United  States  Steel  Corporation  v.  Hodg-e,  64  N.  J.  Eq.  807  (Court  of 
Errors  &  Appeals,  1903);  Mitchell  v.  United  Box  Board  &  Paper  Co.,  72 
N.   J.    Eq.    580    (1907). 
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transaction  otherwise  than  by  its  silence;  and  this  silence  has  not  been 
sufficiently  long  continued  to  be  evidence  of  acquiescence,  and  hence  of 
ratification,  assuming,  notwithstanding  the  language  of  the  court  in 
the  Gardner-Butler  Case,  that  the  ordinary  rule  relating  to  ratification 
by  acquiescence  is  applicable  to  cases  like  the  present.  Only  two  years 
and  a  little  over  a  month  intervened  between  the  making  of  the  mort- 
gage and  the  bringing  of  this  suit.  In  the  Gardner-Butler  Case  the 
stockholders,  with  full  knowledge  of  the  facts  (see  chancellor's  opin- 
ion, 3  Stew.  Eq.  710),  remained  silent  from  January,  1868,  to  May,  1871, 
and  although  the  chancellor  called  attention  to  the  delay  and  laid  stress 
upon  it,  it  was  not  considered  by  the  court  of  errors  to  be  material. 
There  must  be  a  reference  to  ascertain  the  value  of  the  stock  at  the 
time  it  was  purchased.  I  do  not  think  the  company  could  with  any 
more  reason  tender  it  back  now,  with  another  mortgage  put  upon  the 
property,  than  the  Aberdeen  company,  in  the  case  mentioned  by  Mr. 
Justice  Van  Syckel,  could  have  tendered  back  the  chairs  after  using 
them."  33 

When  the  contract  is  entered  into  by  the  stockholders  with  the  di- 
rectors, or  when  the  stockholders  expressly  authorize  the  directors  to 
enter  into  a  contract,  and  the  stockholders  have  notice  of  the  di- 
rectors' interest,  the  agreement  will  be  unassailable  in  the  absence  of 
actual  fraud  or  want  of  power  in  the  corporation. 3* 

"In  United  States  Steel  Corporation  v.  Hodge,  64  N.  J.  Eq.  807,  811, 
referring  to  a  by-law  of  the  corporation  that  provided  for  the  submis- 
sion of  any  contract  of  the  directors  to  a  meeting  of  the  stockholders 
for  their  approval,  Mr.  Justice  Van  Syckel  speaking  for  this  court  said: 
'This  by-law  cannot  amplify  the  powers  of  the  corporation  or  operate 
to  validate  any  act  ultra  vires  the  corporation,  but  it  enabled  the  stock- 
holders by  a  majority  vote  to  ratify  any  contract  which  the  entire  body 
of  stockholders  or  the  corporation  might  lawfully  make.'  "  ss 

The  acceptance  by  a  stockholder  of  a  dividend  upon  his  stock  can  be 
no  ratification  of  the  illegal  conduct  of  the  directors. se 

Three  persons  contemplating  the  formation  of  a  corporation,  entered 
an  agreement  which  provided  for  their  salaries  as  officers  of  the  cor- 
poration and  declared  that  they  should  be  paid  from  the  profits  of  the 
business  and  that  the  stockholders  should  be  paid  dividends  before 
salaries  were  paid.  The  certificate  of  organization  did  not  refer  to  the 
agreement,  nor  was  it  adopted  at  the  first  stockholders'  meeting  to  or- 
ganize the  corporation.  The  three  persons  were  elected  directors,  and 
at  their  meeting  adopted  a  resolution  providing  that  the  dividends  and 
salaries  should  be  paid  as  specified  in  the  agreement.     In  a  suit  by  the 


33 — Oliver  v.   Rahway  Ice  Co.,   64  N.  J.   Eq.   596    (1903). 
34 — United  States  Steel  Corporation  v.  Hodge,  64  N.  J.  Eq.  807  (Court  of 
Errors  &  Appeals,  1903). 

35 — Sieg-man  v.  Electric  Vehicle  Co.,  72  N.   J.  Eq.   403    (Court  of  Errors 
&  Appeals,   1907). 

36 — Hllles  v.  Parrish,  14  N.  J.  Eq.   380   (1862). 
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receiver  on  insolvency,  seeking  to  recover  assets  to  pay  debts,  it  was 
held  that  he  was  not  entitled  to  enforce  the  agreement  for  that  purpose, 
and  could  not  recover  under  it  salaries  paid  from  the  capital  with  the 
acquiescence  of  the  stockholders. 3t 

In  Ackerman  v.  Halsey,  37  N.  J.  Eq.  356  (1883),  the  bill  alleged  gen- 
erally that  the  defendant  directors  had  utterly  neglected  to  discharge 
their  duty  in  every  essential  respect.  It  averred  that  they  had  the 
fullest  opportunities  and  facilities  for,  and  abundant  means  of,  honestly 
and  diligently  performing  their  duties,  and  of  knowing  at  all  times 
the  exact  condition  of  the  affairs  of  the  bank,  and  of  administering 
its  affairs  honestly  and  diligently  as  required  by  their  oath,  and 
for  preventing  the  loss  and  injury  complained  of,  and  that  a  very 
moderate  exercise  and  performance  of  the  duties  expected  and  required 
of  them  would  have  prevented  the  ruin  of  the  bank  and  the  consequent 
injury  to  the  complainant;  but  that  they  utterly  failed  and  neglected 
to  perform  their  official  duties  and  wholly  omitted,  without  any  rea- 
sonable excuse,  to  give  any  reasonable  or  proper  personal  attention  to 
the  business  of  the  bank  and  the  care  and  management  of  its  concerns; 
and  that  in  consequence  of  such  neglect  the  bank  has  been  utterly 
ruined,  by  having  its  funds  abstracted  and  misapplied  by  its  cashier, 
and  its  stock  rendered  worthless,  to  the  injury  of  the  complainant  and 
Its  other  creditors.  It  then  proceeded  to  state  particular  derelictions 
of  duty.  It  was  held  that  particular  instances  of  official  misfeasance 
and  carelessness,  which  standing  alone  might  not  fix  personal  liability, 
were  sufficient,  when  connected  with  general  allegations  of  official  mis- 
conduct and  culpable  negligence,  to  sustain  a  bill  in  such  case  on  gen- 
eral demurrer.38 

That  some  of  the  defendants  have  been  directors  longer  than  others 
is  no  ground  of  demurrer,  because  the  court  can  discriminate  between 
them,  and  hold  those  elected  recently  only  liable  for  losses  incurred 
during  their  term  of  office. 39 

The  court  said:  "But  in  a  bill  of  this  peculiar  character,  where  the 
management  of  the  affairs  of  a  corporation,  through  a  series  of  years, 
is  the  subject  of  litigation,  and  it  appears  on  the  face  of  the  bill  when 
the  administration  of  each  director  began,  the  objection  in  question  is 
not  possessed  of  much  weight.  Each  director  will  answer  only  for  the 
period  of  his  administration,  and  in  making  its  decree  the  court  will 
of  course  discriminate  between  those  who  are  culpable  and  those  who 
are  not.  In  Charitable  Corp.  v.  Sutton,  2  Atk.  400,  a  similar  objection 
was  made  and  considered.  The  suit  was  brought  to  be  relieved  against 
the  defendants,  fifty  in  number,  who  were  either  committeemen  or  in 
other  offices  of  the  corporation,  and  to  obtain  satisfaction  for  a  breach 


37 — Mills  V.  Hendershot,  70  N.  J.  Ea.  258    (1905). 

38 — Ackerman  v.  Halsey,  37  N.  J.  Eq.  356  (1883);  affirmed  38  N.  J.  Eq. 
501    (Court  of  Errors  &  Appeals,  1884). 

39 — Ackerman  v.  Halsey,  37  N.  J.  Eq.  356  (18S3);  affirmed  38  N.  J.  Eq. 
501    (Court  of  Errors  &  Appeals,   1884). 
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of  trust,  fraud  and  mismanagement.  It  was  there  urged  that  the  court 
could  make  no  decree  against  the  defendants  v/hich  would  be  just,  for 
it  was  said  that  every  man's  attendance  or  omission  of  his  duty  was 
his  own  default,  and  that  each  particular  person  must  bear  such  a  pro- 
portion as  would  be  suitable  to  the  loss  arising  from  his  particular 
neglect,  which  made  it  (it  was  argued)  a  case  out  of  the  power  of  the 
court.  The  objection  was  not  sustained.  Lord  Hardwicke  dismissed 
the  bill  as  to  some  of  the  defendants.  As  to  others,  he  decreed  that 
they  were  liable  in  the  first  place,  and  their  associates  secondarily."  *(> 

A  minority  stockholder  filed  a  bill  against  his  corporation,  its  entire 
board  of  directors  and  other  parties,  the  object  of  which  was  to  protect 
the  corporation  by  enjoining  certain  contracts  or  transactions  into  which 
the  board  of  directors  proposed  to  have  the  corporation  enter.  A  pre- 
liminary injunction  was  refused  upon  grounds  which  largely  involved 
the  whole  merits  of  the  case.  It  was  held  that  complainant  was  not 
entitled  on  the  final  hearing,  to  bring  in  separate  grievances  of  the 
corporation  against  some  of  the  defendants  only  who  were  directors  of 
the  corporation  and  obtain  injunctive  relief  with  reference  to  such 
grievances  with  which  the  other  defendants  were  not  concerned  and 
which  were  not  within  the  scope  of  the  broad  relief  prayed  for  against 
all  the  defendants;  that  the  complainant  was  not  entitled,  after  most 
of  the  testimony  in  the  cause  had  been  taken,  to  set  up  by  amendment  to 
his  bill  a  grievance  against  a  part  only  of  the  defendants,  which  arose 
before  the  filing  of  the  bill,  or  to  set  up  by  an  addition  to  the  bill  un- 
der rule  210— a,  such  a  grievance  which  arose  after  the  filing  of  the  bill; 
and  that  the  decree  dismissing  the  bill  would  be  made  without  preju- 
dice to  the  filing  of  any  bill  on  behalf  of  the  complainant  in  respect  of 
the  grievances  so  excluded  from  consideration.^! 

A  bill  filed  by  the  receiver  of  an  insolvent  corporation,  alleging  vari- 
ous frauds  by  the  treasurer  and  some  of  the  directors,  may  be  main- 
tained against  the  treasurer  alone,  without  joining  as  co-defendants  all 
the  directors  and  other  persons  who  are  alleged  to  have  participated  in 
the  frauds.42 

In  a  suit  in  equity  to  charge  a  director  of  a  corporation  with  derelic- 
tion and  malfeasance  in  office,  the  statute  of  limitations  does  not  ap- 
ply.43 

In  a  suit  by  the  receiver  of  a  corporation  against  non-resident  di- 
rectors to  recover  money  lost  to  it  by  reason  of  their  negligence  and 
improper  conduct,  the  court  can  acquire  no  jurisdiction  in  personam  by 
service  by  publication  and  mailing  only.  The  court  said:  "It  is  fur- 
ther contended,  or  rather  suggested,  that  the  directors  of  a  New  Jersey 

40— Ackerman  v.  Halsey,  37  N.  J.  Eq.  356  (1883);  affirmed  38  N  J  Eq 
501    (Court  of  Errors  &  Appeals,   1884). 

41 — Pierce  v.  Old  Dominion  Copper  Miningr  &  Smelting-  Co  72  N  J  Ea 
595    (1907).  '  ■     ■      ^■ 

42 — Stockton  v.  Anderson,  40  N.  J.  Eq.  486    (1885). 

43— Williams  v.  ReiUy.  41  N.  J.  Eq.  137  (1886);  Williams  v.  McKay  40 
N.   J.   Eq.  189    (1885). 
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corporation  stand  in  respect  of  the  protection  guaranteed  by  the  federal 
constitution  upon  a  different  footing  from  ordinary  defendants.  No 
case  is  cited  in  support  of  this  proposition,  and  it  seems  to  he  unsound. 
The  legislature  has  not  attempted  to  put  non-resident  directors  when 
they  are  sued  for  negligence  on  any  different  footing  in  respect  to  serv- 
ice of  process,  from  any  other  class  of  persons  when  so  sued.  It  has 
not  sought  to  compel  them  to  waive  their  constitutional  privilege  as  a 
prerequisite  to  holding  corporate  office." 

Where  honds  of  a  corporation  were  not,  owing  to  the  character  of  the 
corporation's  business,  readily  marketable,  and  unavailing  efforts  had 
been  made  to  sell  them  to  other  parties  than  the  creditor  whose  debt 
they  were  issued  to  secure,  after  which  such  creditor  bought  them  at  a 
price  which  was  not  unconscionable,  though  less  than  their  face  value, 
a  director  of  the  corporation  was  not,  in  the  absence  of  fraud  or  unjust 
advantage,  precluded  from  purchasing  the  creditor's  interest  in  the 
bonds  at  their  market  value  and  recovering  the  face  value  of  the 
bonds.45 

74.   STATUTORY    DUTIES    AND    LIABILITIES    OF    CORPORATE 
OFFICERS. 

When  the  officers,  directors  or  stockholders  of  any  corporation  shall 
be  liable  to  pay  the  debts  of  the  corporation,  or  any  part  thereof,  any 
person  to  whom  they  are  liable  may  have  an  action  against  any  one  or 
more  of  them;  and  the  declaration  shall  state  the  claim  against  the  cor- 
poration, and  the  ground  on  which  the  plaintiff  expects  to  charge  the 
defendants  personally;  or  the  person  to  whom  they  are  liable  may  have 
his  remedy  by  bill  in  chancery. i 

Any  officer,  director  or  stockholder  who  shall  pay  any  debt  of  a  cor- 
poration for  which  he  is  made  liable  by  the  provisions  of  this  act,  may 
recover  the  amount  so  paid,  in  an  action  against  the  corporation  for 
money  paid  for  its  use,  in  which  action  only  the  property  of  the  cor- 
poration shall  be  liable  to  be  taken,  and  not  the  property  of  any  stock- 
holder.2 

No  sale  or  other  satisfaction  shall  be  had  of  the  property  of  any  di- 
rector or  stockholder  for  any  debt  of  the  corporation  of  which  he  is  such 
director  or  stockholder  till  judgment  be  obtained  therefor  against  such 
corporation  and  execution  thereon  returned  unsatisfied,  but  any  suit 
brought  against  any  director  or  stockholder  for  such  debt  shall  stay 
after  execution  levied,  or  other  proceedings  to  acquire  a  lien,  until  such 
return  shall  have  been  made.3 


44 — Lanning  v.  Twining.  71  N.  J.  Eq.  573   (1906). 

45 — Camden  Safe  Deposit  &  Trust  Co.  v.  Citizens'  Ice  &  Cold  Storage 
Co.,  69  N.  J.  Eq.  718  (1905);  affirmed  71  N.  J.  Eq.  221  (Court  of  Errors  & 
Appeals,  1907). 

1 — Corporation  Act,  §  92. 

2 — Corporation  Act,   §   93. 

3 — Corporation   Act,    §   94. 
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It  was  held  in  an  action  against  the  directors  of  a  corporation  to  en- 
force a  liability  under  the  Corporation  Act  for  withdrawing  a  part  of 
its  capital  stock,  that  where  a  judgment  had  been  obtained  against  the 
corporation  of  which  defendant  was  a  director,  it  was  not  conclusive 
against  the  defendant  as  to  the  debt  sued  on,  where  it  was  obtained  in 
another  jurisdiction,  and  the  only  plea  interposed  by  the  corporation 
was  one  challenging  the  jurisdiction  of  the  court.* 


4 — Audenried  v.  East  Coast  Milling  Co.,  68  N.  J.  Eq.  450  (1904).     As  to 
the   form   of  declaration   in   an   action   against   corporate   officers   to   en- 
force a  statutory  liability,  see  Waters  v.  Quimby,  27  N.  J.  L.  296  (1859). 
N.  J.  Corp.  Law— 13 
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VII.  CORPORATE  POWERS  AND  LIABILITIES. 

73.  SOURCE,  NATURE  AND  CLASSIFICATION  OF  THE  POWERS 
OF  CORPORATIONS. 

It  is  a  well  settled  rule,  a  cardinal  rule  of  the  law  of  corporations,  that 
a  corporation  created  by  statute  possesses  no  rights  and  can  exercise 
no  powers  except  such  as  are  expressly  given  by  statute  or  necessarily 
implied. 1 

It  is  within  the  discretion  of  the  legislature  alone  to  prescribe  the 
conditions  upon  which  privileges  and  powers  shall  be  exercised  by  cor- 
porations, and  what  shall  constitute  sufficient  evidence  of  their  right  to 
do  so,  so  long  as  no  provision  of  the  fundamental  law  is  violated.2 

"It  is  a  familiar  principle  that  corporations  being  the  creatures  of 
legislation,  are  precisely  what  their  organic  act  makes  them,  and  be- 
yond that,  nothing.  They  must  act  strictly  within  their  limited  sphere, 
and  for  every  function  they  claim  to  exercise,  they  must  find  authority 
in  legislative  grant  (2  Cr.  127)."  Thus  it  was  held  that  a  water  com- 
pany which  had  the  power  under  its  charter  to  condemn  lands  and  the 
power  to  obtain  and  secure  by  purchase  the  right  to  use,  divert,  and 
appropriate  springs,  streams  or  ponds  of  water,  had  no  power  to  con- 
demn the  right  to  use  water  from  a  stream.s 

The  powers  of  a  corporation  are,  strictly  speaking,  two-fold — those 
derived  from  express  grant  and  those  that  are  incident  and  necessarily 
appertaining  to  it,  whether  expressed  in  the  grant  or  not.  The  power 
to  make  by-laws  is  incident,  for  a  corporation  must  necessarily  have 
laws  to  regulate  its  proceedings.  Of  the  same  character  is  the  power 
to  make  and  use  a  common  seal;  for  the  law  anciently  was,  that  a  cor- 
poration could  act  and  speak  only  by  its  common  seal.  The  right  to 
sue  is  also  incident.  In  more  modern  times  it  has  been  usual  to  em- 
brace all  these  incidental  powers  and  privileges  in  the  act  of  incorpora- 
tion; 80  that  it  may  now  be  considered  as  a  pretty  general  rule  that  the 
powers  of  a  corporation  are  regulated  and  defined  by  the  act  which 
gives  it  existence.* 

In  Ellerman  v.  Chicago  Junction  Railways,  etc.,  Co.,  49  N.  J.  Eq.  217 
(1891),  Vice-Chancellor  Green  said: 

"What  limitation  is  then  to  be  applied  to  the  powers  sought  to  be 


1 — McCarter  v.  Vineland  Light  &  Power  Co.,  73  N.  J.  Eq.  708  (Court  of 
Errors  &  Appeals,  1908);  National  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155 
(1880);  Stockton  v.  Central  Railroad  Co.,  50  N.  J.  Eq.  5  (1892);  North- 
western Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659. 

2 — Berger  v.  U.  S.  Steel  Corporation,  63  N.  J.  Eq.  809  (Court  of  Errors 
&  Apeals,  1902). 

3 — Watson  v.  Acquackanonck  Water  Co.,  36  N.  J.  L.  195   (1873). 

4 — Leggett  v.  N.  J.  Manufacturing,  etc.,  Co.,  1  N.  J.  Eq.  541  (1832);  Fifth 
Ward  Savings  Bank  v.  First  National  Bank,  48  N.  J.  L.  513  (Court  of 
Errors  &  Appeals,   1886). 


CORPORATE  POWERS.  195 

secured  by  subdivisions  3  and  5  of  paragraph  3,  and  can  the  agreement 
be  brought  within  the  provisions  of  the  general  Corporation  act  or  the 
specifications  of  the  certificate?  The  general  act  gives  to  all  corpora- 
tions general  corporate  powers  and  all  others  necessary  to  their  exer- 
cise. If  these  were  not  sufficient  to  effect  the  objects  of  the  corpora- 
tion, recourse  was  formerly  had  to  the  legislature  for  a  specific  grant 
of  power.  The  constitution  providing  that  'the  legislature  shall  pass 
no  special  act  conferring  corporate  powers,  but  shall  pass  general  laws 
under  which  corporations  may  be  organized  and  corporate  powers  of 
every  nature  obtained,'  and  the  general  Corporation  act  being,  as  it  now 
stands,  passed  in  obedience  to  the  mandate  of  the  constitution,  the 
certificate  required  by  that  act  becomes  the  charter  of  the  company, 
and  the  equivalent  of  the  former  special  act  of  the  legislature.  As 
amended,  the  Corporation  act  permits  incorporations  not  only  for  ob- 
jects specified  therein  but  for  'any  lawful  business  or  purpose  whatso- 
ever,' which  general  clause  is  not,  however,  to  be  construed  as  embrac- 
ing powers  to  do  those  things  which  would  deprive  the  corporation  of 
its  ability  to  carry  out  the  objects  for  which  it  was  formed,  or  dis- 
charge any  duties  which  it  might  under  its  charter  owe  to  the  public, 
or  which  are  contrary  to  the  policy  of  the  law.  (Oregon  Ry.  Co.  v. 
Oregonian  Ry.  Co.,  130  U.  S.  1.) 

"By  the  statement,  therefore,  in  the  certificate  of  incorporation  of 
the  desired  powers  under  the  head  of  objects  of  the  corporation,  the 
special  powers  are  obtained,  and,  as  incident  thereto,  such  others  as 
may  be  necessary  for  their  exercise.  So  that  the  general  Corporation 
act  confers  on  the  company  certain  powers,  the  certificate  contemplates 
others,  and  incidental  powers  follow  not  only  with  respect  of  the  gen- 
eral but  also  of  the  special  powers."  s 

When  we  speak  of  the  powers  of  a  corporation  we  mean,  when  we 
use  that  term  with  scientific  precision  of  expression,  the  capacities  to 
act  as  a  corporate  body  conferred  upon  it  by  the  legislature,  either  di- 
rectly, by  direct  grant  as  in  the  case  of  a  special  charter,  or  under  gen- 
eral enabling  acts,  or  indirectly,  through  the  adoption  by  the  corpo- 
rators of  articles  of  incorporation,  original  or  amended.  We  do  not 
mean  its  right  to  act  in  a  particular  instance,  as  against  the  will  of  a 
dissentient  member.  The  distinction  is  fundamental  and  its  conse- 
quences are  sometimes  of  the  greatest  importance.  The  legislature  may 
authorize  a  class  of  corporations  to  do  certain  things,  as,  for  example, 
to  consolidate,  to  increase  their  capital  stock,  etc.  The  exercise  of 
such  power  by  a  particular  corporation,  however,  may  be  in  violation 
of  the  contract  rights  of  the  members  (see  sections  19,  51,  52  and  53 
above)  and  if  the  dissenting  stockholder  acts  with  promptness  he  may 
prevent  the  exercise  of  such  power.  But  the  act  done  in  pursuance  of 
such  a  statute  is  not  void  but  voidable. 

Thus,  in  Mills  v.  Central  Railroad  Co.,  41  N.  J.  Eq.  1  (1886),  it  was 


5 — Ellerman  v.   Chicag-o  Junction   Railways,  etc.,  Co..  49   N.  J.  Eq.   217 
(1891). 
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held  that  a  supplement  to  the  general  railroad  law  (P.  L.  1880,  p.  230), 
which  provided  that  any  railroad  of  this  state  may  lease,  consolidate 
or  merge  with  any  other  railroad,  does  not  authorize  such  lease  by  the 
directors  against  a  minority  of  dissenting  stockholders,  so  far  as  the 
latter's  rights  are  affected  thereby.  The  provision  is  merely  a  legis- 
lative authorization,  a  concession  on  the  part  of  the  legislature  of  power 
to  do  that  which  could  not  lawfully  be  done  without  such  authority.s 

76.   STATUTORY  POWERS  OF  CORPORATIONS  IN  GENERAIi. 

The  Corporation  Act  provides  (§1)  that  every  corporation  shall  have 
power: 

1.  To  have  succession,  by  its  corporate  name,  for  the  period  limited 
in  its  charter  or  certificate  of  incorporation,  and  when  no  period  is 
limited,  perpetually; 

2.  To  sue  and  be  sued  in  any  court  of  law  or  equity; 

3.  To  make  and  use  a  common  seal,  and  alter  the  same  at  pleasure; 

4.  To  hold,  purchase  and  convey  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  shall  require,  and  all  other  real  estate 
which  shall  have  been  bona  fide  conveyed  or  mortgaged  to  the  said  cor- 
poration by  way  of  security,  or  in  satisfaction  of  debts,  or  purchased  at 
sales  upon  judgment  or  decree  obtained  for  such  debts;  and  to  mort- 
gage any  such  real  or  personal  estate  with  its  franchises;  the  power  to 
hold  real  and  personal  estate  shall  include  the  power  to  take  the  same 
by  devise  or  bequest; 

5.  To  appoint  such  oflBcers  and  agents  as  the  business  of  the  corpora- 
tion shall  require,  and  to  allow  them  suitable  compensation; 

6.  To  make  by-laws  fixing  and  altering  the  number  of  its  directors, 
and  providing  for  the  management  of  its  property,  the  regulation  and 
government  of  its  affairs,  and  the  transfer  of  its  stock,  with  penalties 
for  the  breach  thereof  not  exceeding  twenty  dollars; 

7.  To  wind  up  and  dissolve  itself,  or  be  wound  up  and  dissolved  in 
manner  hereafter  mentioned. i 

In  addition  to  the  powers  enumerated  in  the  first  section  of  this  act 
and  the  powers  specified  in  its  charter  or  in  the  act  or  certificate  under 
which  it  was  incorporated,  every  corporation,  its  officers,  directors  and 
stockholders,  shall  possess  and  exercise  all  the  powers  and  privileges 
contained  in  this  act,  so  far  as  the  same  are  necessary  or  convenient 
to  the  attainment  of  the  objects  set  forth  in  such  charter  or  certificate 
of  incorporation;  and  shall  be  governed  by  the  provisions  and  be  sub- 
ject to  the  restrictions  and  liabilities  in  this  act  contained,  so  far  as 
the  same  are  appropriate  to  and  not  inconsistent  with  such  charter  or 
the  act  under  which  such  corporation  was  formed;   and  no  corporation 


6 — See  also  Colgate  v.  United  States  Leather  Co.,  72  Atl.  126  (Court  of 
Errors  &  Appeals,  1909);  Einstein  v.  Raritan  Woolen  Mills,  74  N.  J.  Eq. 
624    (1908). 

1 — Corporation  Act,  §  1. 
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shall  possess  or  exercise  any  other  corporate  powers,  except  such  in- 
cidental powers  as  shall  be  necessary  to  the  exercise  of  the  powers  so 
given.  2 

"An  act  concerning  corporations,  section  three,  passed  in  1846,  gives 
us  an  imperative  rule  of  construction  concerning  corporate  powers. 
It  provides  that,  in  addition  to  the  powers  enumerated  in  the  first  sec- 
tion of  the  act  (which  are  the  ordinary  powers  of  all  corporations), 
'and  to  those  expressly  given  in  its  charter,  or  in  the  act  under  which 
it  is  or  shall  be  incorporated,  no  corporation  shall  possess  or  exercise 
any  corporate  powers  except  such  as  shall  be  necessary  to  the  exercise 
of  the  powers  so  enumerated  and  given.'  *  *  *  The  common  law 
rule  limits  corporations  to  such  powers  as  are  given  by  the  charter, 
or  necessarily  implied  for  carrying  into  effect  the  objects  and  powers 
expressly  sanctioned.  To  that  extent,  at  least,  our  statute  is  declara- 
tory of  that  rule;  but  beyond  that,  the  language  is  clear,  that  the  legis- 
lature intended  to  interdict,  as  a  matter  of  public  policy,  the  exercise 
of  any  powers  except  such  as  are  referred  to  in  that  third  section. 
Whether  without  that  section  the  common  law  would  fully  reach  up 
to  that  measure  upon  any  implication  that  powers  not  so  granted  or 
implied  are  prohibited,  need  not  now  be  determined.  It  is  sufficient 
that  the  terms  of  this  enactment  are  plain  and  its  meaning  cannot  be 
misunderstood,  and  that  when  a  corporation  exercises  powers  outside 
of  those  permitted  by  that  section,  its  action  is  obnoxious  to  the  charge 
that  there  is  not  only  a  want  of  authority,  but  that  it  is  against  an 
express  enactment.  The  construction  of  corporate  powers  should,  un- 
doubtedly, be  reasonable,  and  so  as  to  accomplish  and  not  to  defeat, 
the  purpose  and  true  intent  of  the  charter,  in  its  full  spirit  and  scope. 
*  *  *  There  are  many  reasons  not  now  useful  to  mention,  why,  in 
justice  to  the  state,  the  public,  and  the  stockholders,  and  the  very 
stability  of  the  corporate  body,  the  legislature  should  be  jealous  of  its 
grants  of  franchise,  and  seek  to  confine  them  within  definite  limits, 
and  to  disallow  any  corporate  act  outside  of  them.  The  legislature  has 
a  policy  in  this  matter.  It  is  clearly  declared;  and  that  third  section 
must  be  taken  as  a  prohibition  of  any  acts  not  within  the  scope  of  the 
powers  permitted.  Contracts  in  contravention  of  it  are  against  the 
declared  policy  of  the  state,  and  must  be  held  to  be  illegal,  and  of  no 
binding  obligation."  3 

"Power  necessary  to  a  corporation  does  not  mean  simply  power  which 
is  indispensable.  Such  phraseology  has  never  been  interpreted  in  so 
narrow  a  sense.  There  are  few  powers  which  are,  in  the  strict  sense, 
absolutely  necessary  to  those  artificial  persons,  and  to  concede  to  them 
powers  only  of  such  a  character,  while  it  might  not  entirely  paralyze, 
would  very  greatly  ambarrass  their  operations.     Such,  in  similar  cases, 


2 — Corporation  Act,    §    2. 

3 — Morris  &  Esse.x  Railroad  Co.  v.  Sussex  Railroad  Co.,  20  N.  J.  Eq.  542 
(Court  of  Errors   &  Appeals,   1869). 
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has  never  been  the  legal  acceptation  of  this  term.  A  power  which  is 
obviously  appropriate,  and  convenient  to  carry  into  effect  a  franchise 
granted,  has  always  been  deemed  a  necessary  one."* 

77.  CONSTRUCTION  AND  INTERPRETATION  OF  CORPORATE 
CHARTERS,  AND  LEGISLATIVE  ACTS  GRANTING  POW- 
ERS  TO  OR  REGULATING   CORPORATIONS. 

It  is  a  well  settled  rule  of  construction  that  public  grants  are  to  be 
construed  strictly;  and  in  all  cases  of  grants  of  franchises  by  the  pub- 
lic to  a  private  corporation,  the  established  rule  of  construction  is  that 
any  ambiguity  in  the  terms  of  the  contract  must  operate  against  the 
corporation,  and  in  favor  of  the  public.  The  corporation  takes  nothing 
that  is  not  fairly  given  by  the  act.i 

"The  rule  of  construction  is  settled,  that  what  is  not  clearly  granted 
is  withheld.  In  Townsend  v.  Brown,  4  Zab.  87,  Chief  Justice  Green 
says,  that  'it  is  a  rule  of  construction  no  less  wise  than  clear,  that  in  all 
cases  of  public  grants,  the  interpretation  shall  be  most  favorable  to  the 
public,  and  most  strongly  against  the  grantee.  The  rule  is  founded  in 
wisdom.  All  experience  teaches  that  public  rights  are  yielded  to  pri- 
vate interests  with  sufficient  alacrity.'  *  *  *  And  in  a  later  case, 
reported  in  1  C.  E.  Green,  372,  the  same  great  jurist  says,  that  'any 
ambiguity  in  the  terms  of  the  grant  must  operate  against  the  corpora- 
tion, and  in  favor  of  the  public.  The  corporation  takes  nothing  that  is 
not  clearly  given  by  the  act.'  In  language  equally  strong,  the  Court,  in 
9  Harris,  22,  hold,  that  'in  the  construction  of  a  charter,  to  be  in  doubt 
is  to  be  resolved,  and  every  resolution  which  springs  from  doubt  is 
against  the  corporation.  This  is  the  rule  sustained  by  all  the  courts 
in  this  country  and  in  England.' "  2 

"Although  grants  of  corporate  powers  are  to  be  strictly  construed, 
yet  they  are  not  to  be  so  construed  as  to  defeat  the  object  of  the  grant; 
and  hence  all  such  powers,  in  addition  to  those  expressly  granted,  as 
are  strictly  incidental  and  necessary  to  that  object  are  implied."  3 

The  interpretation  must  nevertheless  be  reasonable  and  in  accord- 
ance with  the  spirit  and  purpose  of  the  law.* 

"There  have  been  a  number  of  decisions  which  have,  under  special 
circumstances,  held  that  neither  the  exact  time  nor  the  exact  mode 


4 — Beasley,  C.  J.,  in  State  Xew  Jersey  R.  R,  &  Trans.  Co.  v.  Hancock, 
Collector,  35  N.  J.  L.  537  (Court  of  Errors  &  Appeals,  1871);  Ellerman 
V.   Chicago  Junction  Railways,  etc.,   Co.,   49  N.   J.   Eq.   217    (1891). 

1 — D.  &  R.  Canal  Co.  &  C.  &  A.  R.  &  T.  Co.  v.  R.  &  D.  Bay  R.  Co.,  16  N. 
J.  Eq.  321  (1863);  Camden  &  Amboy  R.  R.  Co.  v.  Briggs,  22  N.  J.  L. 
623  (Court  of  Errors  &  Appeals,  1850);  Morris  Canal  &  Banking  Co.  v. 
Central   R.   R.   Co.,   16   N.   J.   Eq.   419    (1863). 

2 — Black  V.  Delaware  &  Raritan  Canal  Co.,  24  X.  J.  Eq.  455  (Court  of 
Errors   &  Appeals,  1873). 

3 — Potts,  J.,  in  The  State  v.  Commissioners  of  Mansfield,  23  N.  J.  L.  510 
(1852). 

4 — State  v.  Passaic  Turnpike  Co.,  27  N.  J.  L.  217   (1858). 
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prescribed  by  statutes  for  the  doing  of  acts  directed  to  be  done,  is  nec- 
essarily essential  to  the  validity  of  the  transaction.  Upon  looking 
into  the  cases  referred  to,  and  on  an  examination  of  others  standing  in 
the  same  line,  I  find  they  all  rest  upon  the  common  principle  that  the 
legislative  will  is  to  be  ascertained  not  from  the  meaning  of  the  text 
of  the  statute  alone,  but  from  such  words  interpreted  in  view  of  the 
general  object  of  the  particular  act.  The  adjudications  are  the  results, 
not  of  acts  of  interpretation,  which  is  the  mere  finding  of  the  true 
sense  of  the  special  form  of  words  used,  but  of  acts  of  construction, 
which  Dr.  Lieber,  in  his  Hermeneutics,  has  properly  defined  'as  the 
drawing  of  conclusions  respecting  subjects  that  lie  beyond  the  direct 
expression  of  the  text — conclusions  which  are  in  the  spirit,  though  not 
within  the  letter  of  the  text.'  (Lieber  on  Political  Hermeneutics, 
Chap.  1.)  In  the  class  of  cases  now  under  consideration,  the  absolute 
meaning  of  the  terms  employed  have  been  for  the  most  part  clear;  but 
in  their  application  to  the  subject  matter,  or  in  view  of  the  paramount 
object  of  the  lawmaker,  they  have  been  deprived  of  some  of  their  usual 
force  and  restricted  in  their  operation.  Such  results  have  obtained 
because  it  has  appeared  to  the  courts,  looking  at  the  statutory  lan- 
guage and  its  effect,  that  it  was  manifest  that  it  could  not  have  been 
the  design  of  those  who  enacted  the  law,  to  give  the  words  the  very 
power  which  they  inherently  possess.  When  an  act  is  authorized  or 
directed  to  be  done  by  a  written  law,  and  the  time  and  modes  of  do- 
ing such  act  are  declared,  it  must,  of  necessity,  oftentimes,  be  a  ques- 
tion, in  each  particular  instance,  whether  the  time  or  mode  so  declared 
was  so  material  in  the  eyes  of  the  lawmaker,  that  he  has  made  either 
an  indispensable  part  of  the  affair.  This  idea  is  expressed  by  Lord 
Mansfield  in  the  case  of  Rex  v.  Loxdale,  1  Burr.  447,  in  which  he  says: 
'There  is  a  known  distinction  between  circumstances  which  are  of  the 
essence  of  a  thing  required  to  be  done  by  an  act  of  Parliment,  and 
clauses  merely  directory.'  Yvhat  has  been  made  a  matter  of  the  es- 
sence of  the  thing,  can  be  ascertained  only  by  judicial  construction."  e 

78.   THE  DOCTRINE  OF  ULTRA  ^TRES. 

"Not  a  trace  of  the  modern  doctrine  of  ultra  vires  is  to  be  found 
before  the  present  [nineteenth]   century."  i 

The  expression  "ultra  vires"  is  used  in  different  senses — to  express 
either  that  the  act  of  the  directors  or  officers  is  in  excess  of  their  au- 
thority as  agents  of  the  corporation,  or  that  the  act  of  the  majority  of 
the  stockholders  is  in  violation  of  the  rights  of  the  minority,  or  that 
the  act  has  not  been  done  in  conformity  with  the  requirements  of  the 
charter,  or  that  the  act  is  one  that  the  corporation  itself  has  not  the 
capacity  to  do,  as  being  in  excess  of  its  corporate  powers.    The  indis- 


5 — Beasley,  C  J.,  in  Proprietors  of  Morris  Aqueduct  ads.  Jones,  36  N.  J. 
L.    206,   208    (1873). 

1 — Professor  Williston  in  Select  Essays  in  Anglo-American  Legal  His- 
tory, vol.  Ill,  p.   232. 
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criminate  use  of  this  expression,  with  respect  to  cases  different  in 
their  nature  and  principles,  has  led  to  considerable  confusion.  Where 
the  act  done  by  directors  or  officers  is  simply  beyond  the  powers  of  the 
of  the  executive  department  of  the  corporation  as  the  agency  by  which 
the  corporation  exercises  its  functions,  and  not  of  the  corporation  it- 
self, it  may  be  made  valid  and  binding  by  the  action  of  the  board  of 
directors,  or  by  the  approval  of  the  stockholders.  Where  the  act  done 
by  stockholders  is  not  in  excess  of  the  powers  of  the  corporation  itself, 
but  is  simply  an  infringment  upon  the  rights  of  other  stockholders,  it 
may  be  made  binding  upon  the  latter  by  ratification  or  by  consent  im- 
plied from  acquiescence.  Where  the  infirmity  of  the  act  does  not  con- 
sist in  a  want  of  corporate  power  to  do  it,  but  in  the  disregard  of 
formalities  prescribed,  it  may  or  may  not  be  valid  as  to  third  persons 
dealing  bona  fide  with  the  corporation,  according  to  the  nature  of  the 
formality  not  observed,  or  the  consequences  the  legislature  has  im- 
posed upon  non-observance.  These  are  all  cases  depending  upon  legal 
principles,  not  peculiarly  applicable  to  corporations,  and  the  use  of  the 
phrase  ultra  vires  tends  to  confusion  and  misapprehension.  In  its 
legitimate  use,  the  expression  ultra  vires  should  be  applied  only  to 
such  acts  as  are  beyond  the  owers  of  the  corporation  itself.2 

"The  rule  is  well  settled,  both  in  England  and  in  this  country,  that 
an  executory  contract,  ultra  vires,  cannot  be  validated  by  the  ac- 
quiescence of  every  stockholder  of  the  company.  It  is  also  generally 
conceded  that  an  ultra  vires  contract  fully  executed  cannot  be  receded 
from.  The  courts  have  differed  upon  the  question  whether  the  plea  of 
ultra  vires  is  available  by  a  corporation  in  an  action  brought  against 
it  for  not  performing  its  side  of  the  contract,  where  the  transaction  is 
complete  and  nothing  remains  to  be  done  by  the  parties  seeking  relief. 
•     *     * 

"In  the  conflict  of  judicial  decision  on  this  subject,  this  Court  may 
adopt  and  should  adopt  the  rule  which  will  produce  the  best  results  in 
the  administration  of  justice.  In  my  judgment  the  true  rule  is  that 
when  the  transaction  is  complete  and  the  party  seeking  relief  has 
performed  on  his  part,  the  plea  of  ultra  vires  by  the  corporation  which 
has  acquiesced  in  it,  is  inadmissible  in  an  action  brought  against  it  for 
not  performing  its  side  of  the  contract,  in  all  those  instances  where 
the  party  who  has  performed  cannot,  upon  rescission,  be  restored  to 
his  former  status. 

"In  the  cases  maintaining  the  contrary  doctrine,  the  reasoning  of 
the  Courts  has  been: 

"1.  That  corporators  might,  by  ratifying  corporate  acts  by  their  ac- 
quiescence, indefinitely  extend  and  amplify  their  granted  powers. 

"2.  That  consent  on  the  part  of  those  who  do  an  act  which  they  have 
no  power  to  do  cannot  make  it  legal. 


2 — Depue,  J.,  in  Camden  &  Atlantic  R.  R.  Co.  v.  Mays  Landing,  etc.,  R. 
R.  Co.,  48  N.  J.  L.  530   (1886). 
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"3.  That  to  hold  that  an  act  performed  in  executing  a  void  contract 
makes  all  its  parts  valid,  is  to  say  that  the  more  that  is  done  under  an 
unauthorized  contract  the  stionger  is  the  claim  to  its  enforcement  by 
the  courts. 

"To  the  first  objection  a  sufficient  answer  is  that  the  state  may  in- 
terpose its  authority  at  any  time  and  compel  an  abandonment  of  the 
act  in  excess  of  power,  and,  if  need  be,  revoke  the  charter  of  the  com- 
pany for  its  usurpation. 

"When  the  state  challenges  the  legality  of  the  transaction,  the  para- 
mount and  only  question  is  whether  it  has  bestowed  upon  the  company 
the  requisite  authority  to  engage  in  it.     When  the  question  arises  be- 
tween the  company  and  the  other  party  to  the  contract,  other  legal 
principles  apply  in  determining  whether  the  contract  shall  be  observed 
It  will  be  admitted  that  where  there  is  an  absence  of  authority  on  the 
part  of  a  corporation  to  do  an  act,  the  requisite  power  cannot  be  im- 
ported into  the  transaction,  either  by  the  consent  of  stockholders  or 
by  the  execution  of  the  contract  by  the  other  party  to  the  agreement 
The  contract  must  necessarily  continue  to  be  ultra  vires     No  such  ef- 
fect has  been  attributed  in  any  of  the  cases  to  acquiescence  or  uni- 
lateral performance.     The  basis  upon  which  enforcement  of  the  con- 
tract in  such  cases  rests  is  that  the  company  is  .estopped  from  setting 
up  Its  own  unauthorized  act,   and   its  own   incapacity,  to  evade  per- 
formance on  its  part,  after  receiving  the  fruits  of  the  bargain      The 
power  of  the  company  is  not  amplified,  the  agreement  is  none  the  more 
legal,  in  the  sense  that  there  was  authority  to  execute  it-    the  court 
simply  refuses  to  entertain  the  defence,  which  common  honesty  forbids 
the  company  to  make.     A  man  may  become  bound  by  the  act  of  an  un- 
authorized agent,  and  be  held  liable  to  the  contract  made  for  him   not 
on  the  ground  that  the  agent  in  fact  had  any  authority,  but  for  some 
conduct  on  the  part  of  the  alleged  principal  which  precludes  him  from 
raising  the  question  of  authority. 

"No  reason  is  perceived  why  the  rules  of  fair  dealing  which  are  so 
rigorously  applied  to  natural  persons,  shall  not  pertain  as  strictly  io 
private  corporations.  No  instance  is  known  where  a  natural  person 
can  set  up  in  his  own  behalf,  and  for  his  own  advantage,  his  want  of 
authority  to  do  an  act  for  which  he  has  received  a  consideration  from 
the  other  party.  Transactions  which  are  immoral,  illegal,  forbidden 
by  statute,  or  contrary  to  public  policy,  are  not  embraced  in  this  dis- 
cussion;  they  cannot  furnish  the  basis  for  a  legal  cause  of  action 

Why  IS  It  that  extra  vires  contracts  are  recognized  as  unassailable 
and  are  permitted  to  stand  as  the  foundation  of  rights  acquired  under 
them,  after  they  have  been  executed  on  both  sides?     *     *     * 

Jt^.^^^  ^"^  '*  ^^^^  ^""^^^  P^""^^^  ^°^  ^^y-  th^  underlying  principle  is 
that  the  corporation  cannot  set  up  its  own  infirmity  when  it  is  uncon- 
scionable to  do  so.  The  law  forbids  the  defence  on  account  of  the 
flagrant  injustice   which   would   otherwise  be   done.     The   question   of 
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corporate  power  is  not  entertained.  *  *  *  Misconception  arises  from 
failing  to  distinguish  between  those  rights  which  parties  acquire  as 
between  themselves,  and  the  rule  by  which  corporate  authority  must 
be  measured  and  limited  when  the  state  interposes  to  assert  its  pre- 
rogative. Nor  does  the  liability  of  the  company  rest  upon  the  doctrine 
of  ratification.  In  its  ordinary  legal  acceptation  ratification  applies  to 
such  contracts  as  the  party  has  authority  to  make.  Repeated  affirma- 
tions of  a  contract  by  one  who  has  no  authority  to  enter  into  it,  can- 
not supply  the  requisite  authority."  s 

The  doctrine  of  ultra  vires,  where  it  concerns  purely  a  matter  of 
business  management  of  the  corporate  property  by  the  directors  or  by 
the  company,  and  where  the  power  is  called  in  question  by  a  stock- 
holder, must  be  applied  reasonably  and  not  unreasonably.  The  rule 
applied  in  these  cases  is  the  one  announced  by  Lord  Selbourne  in  the 
House  of  Lords  in  Attorney-General  v.  Great  Eastern  Railway  Co.,  6 
App.  Cas.  572,  49  L.  J.  (N.  S.)  Eq.  545,  547  (1880),  and  approved  by 
Vice-Chancellor  Green  in  Ellerman  v.  Chicago  Junction  Railroad  Co., 
4  Dick.  Ch.  Rep.  217.  This  rule  is,  that  whatever  may  be  fairly  and 
reasonably  regarded  as  incidental  to,  or  consequential  upon,  those 
things  which  the  legislature  has  authorized,  ought  not  (unless  ex- 
pressly prohibited)  to  be  held  by  judicial  construction  to  be  ultra 
vires. 4 

In  Elkins  v.  Camden  &  Atlantic  R.  R.  Co.,  36  N.  J.  Eq.  5  (1882),  the 
directors  of  a  railroad  company,  without  any  authority  either  by  stat- 
ute or  charter,  passed  a  resolution  to  assume  certain  debts  and  to  buy 
a  majority  of  the  stock  and  bonds  and  the  equipment  of  a  rival  rail- 
road. The  resolutions  also  provided  for  the  calling  of  a  special  meet- 
ing of  the  stockholders  to  vote  upon  the  matter,  and  it  was  not  to  be 
carried  out  without  their  approval.     The  Court  of  Chancery  held — 

(1)  That  the  proposed  purchase  was  ultra  vires,  and  hence  could 
not  be  executed  even  if  ratified  by  the  stockholders. 

(2)  That  it  was  void  and  against  public  policy,  in  that  its  object  was 
to  prevent  lawful  competition. 

(3)  That  it  could  be  enjoined,  upon  the  application  of  a  single  stock- 
holder of  the  purchasing  company,  and  that  the  fact  that  such  stock- 
holder had  obtained  his  stock  after  the  passage  of  the  resolution,  and 
with  the  avowed  design  of  preventing  its  consummation,  would  not  af- 
fect his  right  to  relief. 

While  it  is  true  that  when  the  state  challenges  the  action  of  one  of 
its  corporate  creations  it  may  insist  on  a  clear  warrant  for  its  action, 
the  application  of  the  doctrine  of  ultra  vires  to  the  acts  of  a  purely 
private  corporation  having  no  public  functions  or  duties,  in  suits  by 
individuals,  is  not  by  an  inflexible  rule — it  yields  not  only  to  necessity, 
but  to  transactions  incidental  to  prescribed  powers.     In  such  cases  the 


3 — Camden  &  Atlantic  R.  R.  Co.  v.  Mays  Landing,  etc.,  48  N.  J.  L.  530,. 
561    (Court  of  Errors   &  Appeals,   1886). 

4 — Dittman  v.  Distilling  Co.  of  America,  64  N.  J.  Eq.   537   (1903). 
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doctrine  of  ultra  vires  is  reasonably,  and  not  unreasonably,  understood 
and  applied,  and  whatever  may  be  fairly  regarded  as  incidental  to,  and 
consequential  upon,  those  acts  which  are  authorized  by  the  charter 
of  the  company,  is  not  (unless  expressly  prohibited)  held  by  judicial 
construction  to  be  ultra  vires.  "It  should  be  borne  in  mind  that  the 
Junction  Company  is  a  trading  corporation  not  engaged  in  any  public 
business  or  owing  any  public  duty  or  exercising  any  franchise  of 
eminent  domain.  Its  operations  under  its  charter  might  be  entirely 
suspended  without  detriment  to  a  single  public  interest,  and  it  would 
seem  that  in  the  making  of  this  agreement  all  that  was  involved  was 
the  partnership  relation  between  the  shareholders  of  a  company."  5 

Thus  where  it  was  alleged  that  a  corporation  organized  for  the  pur- 
pose of  purchasing  and  holding  stock  in  other  corporations  was  illegal, 
as  organized  to  create  a  monopoly,  but  it  appeared  that  such  monopoly, 
if  any  existed,  arose  from  the  exercise  of  the  powers  conferred  on  the 
corporation  by  its  charter  or  certificate  of  organization,  it  was  held  that 
such  question  could  not  be  determined  in  a  court  of  equity  at  the  suit 
of  a  stockholder,  but  could  only  be  considered  on  quo  warranto,  on  rela- 
tion of  the  attorney-general,  to  oust  the  corporation  from  its  fran- 
chises.6 

"But,  says  the  complainant,  the  result  of  a  consolidation  of  the  two 
companies  will  be  an  illegal  combination  in  restraint  of  trade.  On  this 
topic  I  refer  to  what  was  said  by  me,  and  which,  presumably,  had  the 
approval  of  the  court  of  errors  and  appeals,  in  the  case  of  Meredith  v. 
Zinc  Company,  10  Dick.  Ch.  Rep.  211.  The  defendant  is  engaged  in  a 
business  that  does  not  include  the  exercise  of  any  public  franchise, 
and  it  may  do  what  any  individual  may  do.  Such  was  declared  to  be 
the  law  in  the  case  of  Attorney-General  v.  American  Tobacco  Co.,  10 
Dick.  Ch.  Rep.  352.  Neither  of  the  companies  mentioned  here  has  any 
monopoly  of  either  sugar  or  coffee.  The  world's  product  of  each  is 
immense.  Any  person  can  go  into  the  market  and  buy  either  of  them 
in  unlimited  quantities.  Either  of  the  companies  mentioned  in  the 
complainant's  bill  may  stop  manufacturing  at  any  time  they  choose, 
and  the  public  has  no  right  to  complain.  Either  of  them  may  sell  their 
goods  at  such  price  as  they  choose  to  put  on  them,  and  the  public  has 
no  right  to  complain.  There  can  be,  in  my  judgment,  no  foundation, 
either  in  morals  or  law,  for  interfering  with  the  liberty  of  the  citizen 
who  owns  a  factory  to  operate  it  or  not  as  he  may  choose,  and  to  sell 
his  goods  or  not  as  he  may  choose,  at  such  price  as  he  may  choose.  In 
other  words,  as  I  remarked  in  Meredith  v.  Zinc  Company:  'By  the  law 
of  the  land'  the  defendant  and  Arbuckle  Brothers  'have  the  right  to 
exercise  their  own  judgment  as  to  when,  if  ever,  and  how  they  will 
spend  their  money  in  preparing  their  property  for  market  and  render- 
ing it  fit  for  use  by  mankind.    I  am  unable  to  find  any  foundation,  either 


5 — Bllerman  v.  Chicago  Junction  Railways,  etc.,  Co.,  49  N.  J.  Eq.  217 
(1891). 

6 — Dittman  v.  Distilling  Co.  of  America,  64  N.  J.  Eq.  537  (1903). 
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in  law  or  in  morals,  for  the  notion  that  the  public  has  the  right  to 
have  these  private  owners  of  this  sort  of  property  continue  to  do  busi- 
ness in  competition  with  each  other.  No  doubt  the  public  has  reason- 
able ground  to  entertain  the  hope  and  expectation  that  its  individual 
members  will  generally,  in  their  several  struggles  to  acquire  the  means 
of  comfortable  existence,  compete  with  each  other.  But  such  expecta- 
tion is  based  entirely  upon  the  exercise  of  the  free  will  and  choice  of 
the  individual,  and  not  upon  any  legal  or  moral  duty  to  compete,  and 
can  never,  from  nature  of  things,  become  a  matter  of  right  on  the  part 
of  the  public  against  the  individual.'  In  short,  I  can  see  no  more  reason 
in  law  and  morals  why  these  two  corporations  may  not  consolidate  and 
combine  than  that  two  individuals  competing  for  the  market  may  not 
consolidate  their  business  and  form  a  partnership."  7 

Where  one  party  has  fully  performed  the  contract  on  his  part,  and 
cannot  be  restored  to  his  former  status,  nor  be  honestly  dealt  with 
otherwise  than  by  holding  the  corporation  to  performance  of  its  share 
of  the  bargain,  the  plea  of  ultra  vires  is  inadmissible.s 

Thus  in  a  recent  case  it  was  held  that  a  corporation  is  estopped  to 
plead  that  accommodation  notes  given  by  it  with  the  consent  of  all 
the  stockholders  were  ultra  vires,  or  that  a  mortgage  similarly  given 
to  secure  such  notes  was  ultra  vires.s 

And  in  a  still  earlier  case  the  court  said:  "It  is  objected,  first,  that 
a  corporation  has  no  power  to  form  a  partnership  with  an  individual 
to  carry  on  the  business,  or  a  part  of  the  business,  for  the  transaction 
of  which  the  company  were  incorporated.  I  do  not  think  that  this 
objection,  even  if  it  be  well  founded,  should  avail  the  defendants  upon 
the  present  motion  (to  dissolve  an  injunction).  A  nice  or  doubtful 
question  of  law  should  be  reversed  for  final  hearing.  It  is  clear  that 
these  defendants  have,  under  color  of  this  contract,  had  the  services 
of  the  complainant  and  the  use  of  his  patents  for  the  greater  part  of 
a  year,  and  they  admit  that  he  has  received  no  remuneration  whatever. 
Under  such  circumstances  a  court  of  equity  would  not  suffer  the  de- 
fendants, except  in  a  perfectly  clear  case,  to  withdraw  the  property 
from  the  protection  of  the  court  upon  the  allegation  that  they  had  no 
power  to  make  the  contract.  For  the  purposes  of  this  motion,  it  will 
be  assumed,  therefore,  that  the  corporation  had  the  legal  power  to 
create  the  partnership."  lo 


7 — Trimble  v.  American  Sugar  Refining-  Co.,  61  N.  J.  Eq.  340   (1901). 

8 — Chapman  v.  Iron  Clad  Rheostat  Co.,  62  N.  J.  L.  497  (1898);  citing 
Camden  &  Atlantic  Railroad  Co.  v.  Mays  Landing  Railroad  Co.,  48  N.  J. 
L.  530  (Court  of  Errors  &  Appeals,  1S86).  See  also  Camden  Safe  Deposit 
&  Trust  Co.  v.  Citizens  Ice  &  Cold  Storage  Co.,  69  N.  J.  Eq.  718  (1905); 
affirmed  71  N.  J.  Eq.  221  (1907);  Rutherford  v.  Hudson  River  Traction 
Co..  73  N.   J.  L.  227    (1906). 

9 — Perkins  v.  Trinity  Realty  Co.,  69  N.  J.  Eq.  723  (1905);  affirmed  71 
N.  J.  Eq.   304   (1906). 

10 — Van  Kuren  v.  Trenton  Locomotive  &  Machine  Manufacturing  Co., 
13  N.   J.   Eq.   302    (1861). 
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This  rule  does  not  apply,  of  course,  in  cases,  where  the  transaction 
is  contrary  to  public  policy,  forbidden  by  law,  or  immoral.n 

A  corporation  holds  its  property  as  the  trustee  of  its  stockholders, 
and  they,  like  any  other  cestui  que  trust,  have  a  right  to  have  the  trust 
property  judiciously  and  honestly  managed  and  preserved  from  waste 
and  misappropriation.  But  stockholders,  to  be  entitled  to  the  summary 
interference  of  the  court  in  cases  where  they  seek  protection  against 
acts  which  are  merely  in  excess  of  the  power  of  the  corporation,  and 
are  not  prohibited  by  law,  must  be  diligent;  they  must  apply  so  recently 
after  the  doing  of  the  act  of  which  they  complain  that  the  court  may 
stop  or  undo  the  wrong  to  them  without  doing  equal  or  greater  wrong 
to  some  other  person.  "The  cases  in  which  this  principle,  as  it  is 
applied  to  stockholders,  has  been  discussed,  are  numerous.  The  doc- 
trine they  establish  is,  that  where  an  act  is  done  openly,  and  especially 
on  notice,  and  without  evil  intent,  though  clearly  in  excess  of  the 
power  of  the  corporation,  a  non-assenting  stockholder  will  not  be  al- 
lowed to  pause  to  speculate  upon  the  chances — to  wait  until  he  can  see 
whether  such  act  is  likely  to  result  in  profit  or  los& — but  to  be  entitled 
to  the  summary  interference  of  the  court  he  must  ask  for  it  promptly, 
and  before  the  act  of  which  he  complains  has  become  the  foundation 
of  rights  or  equities  which  must  be  destroyed  or  greatly  impaired  if 
the  act  be  nullified  or  undone.  Or,  stated  with  greater  brevity,  and 
in  its  simple  essence,  the  rule  is  this:  If  he  wants  protection  against 
the  consequences  of  an  ultra  vires  act  he  must  ask  for  it  with  sufficient 
promptness  to  enable  the  court  to  do  justice  to  him  without  doing  in- 
justice to  others."  12 

But  neither  the  board  of  directors  nor  a  majority  of  stockholders  can, 
by  ratification,  make  valid  that  which  the  corporation  itself  is  by  law 
prohibited  from  doing;  nor  can  such  ratification  be  accomplished  in- 
directly under  the  guise  of  a  refusal  to  bring  an  action. 13 

It  is  well  settled  that  where  a  corporate  excess  of  power  tends  to  the 
public  injury  or  to  defeat  public  policy  it  may  be  restrained  in  equity 
at  the  suit  of  the  attorney-general.  In  Attorney-General  v.  Delaware  & 
Bound  Brook  Railroad  Co.,  27  N.  J.  Eq.  631,  633,  in  pronouncing  the 
opinion  of  the  court  of  errors  and  appeals,  Mr.  Justice  Dixon  said:  ."In 
equity  as  in  the  law  court,  the  attorney-general  has  the  right,  in  cases 
where  the  property  of  the  sovereign  or  the  interests  of  the  public  are 
directly  concerned,  to  institute  suit  by  what  may  be  called  civil  informa- 
tion for  their  protection.  The  state  is  not  left  without  redress  in  its 
own  courts,  because  no  private  citizen  chooses  to  encounter  the  diffi- 
culty of  defending  it,  but  has  appointed  this  high  public  officer,  on  whom 
it  has  cast  the  responsibility,  and  to  whom,  therefore,  it  has  given  the 


11 — Camden  Safe  Deposit  &  Trust  Co.  v.  Citizens'  Ice  &  Cold  Storage 
Co.,  69  N.  J.  Eq.  718   (1905);  affirmed  71  N.  J.  Eq.  221. 

12 — Rabe  v.  Dunlap,   51  N.  J.  Eq.  40    (1893). 

13 — Siegman  v.  Electric  Vehicle  Co.,  72  N.  J.  Eq.  403  (Court  of  Errors  & 
Appeals,  1907). 
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right  of  appearing  in  its  behalf  and  invoking  the  judgment  of  the  court 
on  such  questions  of  public  moment."  It  appears  that  the  attorney-gen- 
eral has  the  election  in  his  discretion  whether,  in  cases  of  excess  in 
corporate  powers,  he  will  proceed  at  law  to  forfeit  the  charter  and 
franchises  or  apply  in  equity  for  a  restraint  of  the  excess.  Both  tri- 
bunals are  open  to  him.  The  right  of  appeal  to  equity  does  not  depend 
upon  the  inadequacy  of  the  legal  remedy.  There  has  been  some  disa- 
greement among  the  cases  as  to  whether  an  injunction  will  issue  at 
the  instance  of  the  attorney-general  to  restrain  every  excess  of  cor- 
porate power,  or  whether,  before  it  issues,  actual  threatened  injury 
must  be  manifest.  The  argument  which  sustains  the  first  class  of  such 
cases  is  that  every  excess  of  corporate  power  violates  the  contract  with 
government,  and  thereby  invades  public  and  governmental  rights.  The 
argument  to  sustain  the  other  class  of  cases  is  that  a  court  of  equity 
should  not  move  upon  mere  legal  intendment,  but  should  be  satisfied 
of  a  real,  substantial  public  injury  which  demands  the  writ  of  injunc- 
tion in  the  due  protection  of  the  public.  "In  the  use,  at  least,  of  a  pre- 
liminary injunction,  the  latter  class  of  cases  appears  to  be  the  better 
founded  in  fitness  and  reason,  for  if  there  be  no  present  emergency  to 
be  met,  why  may  not  the  injunction  be  reserved  until  final  hearing? 
But  the  exhibition  of  the  tendency  of  the  lease  in  question  to  public 
injury  does  not  rest  alone  upon  mere  legal  intendment,  and  I  may  here 
apply  the  rule,  with  the  limitation  incorporated  in  it,  that  the  tendency 
to  public  injury  must  in  fact  appear."  i* 

The  stockholders  of  a  corporation  have  an  indisputable  right  to  have 
the  property  of  the  corporation  applied  and  used  exclusively  for  the 
purposes  specified  in  its  charter,  and  any  attempt  by  its  managers  to 
appropriate  it  to  any  other  purpose  is  a  usurpation  of  power  and  a 
violation  of  the  rights  of  the  stockholders.  No  rule  of  law  is  better 
settled  than  that  which  declares,  that  a  corporation  created  by  statute, 
either  special  or  general,  can  exercise  no  power  and  has  no  rights  ex- 
cept such  as  are  granted  by  express  words  or  fair  implication.is 

In  Black  v.  Delaware  &  Raritan  Canal  Co.,  24  N.  J.  Eq.  455  (Court 
of  Errors  and  Appeals,  1873),  the  Court  said: 

"There  is  an  implied  contract  as  well  between  the  United  Companies 
and  their  stockholders  as  between  the  companies  and  the  state,  that 
their  corporate  franchises,  powers  and  property  shall  not  be  appropri- 
ated to  uses  or  purposes  not  contemplated  or  authorized  by  their  char- 
ters. As  corporations,  any  action  outside  of  the  limits  marked  out  for 
them  in  the  legislative  grant  is  ultra  vires.  In  the  language  of  Master 
Parker,  in  1  Stockton  407,  'The  stockholders  own  the  road  in  common. 


14 — Stockton  V.  Central  R.  R.  Co.,  50  N.  J.  Eq.  52  (1892).  See  also  Mc- 
Carter  v.  Vineland  Light  &  Power  Co.,  73  N.  J.  Eq.  703  (Court  of  Er- 
rors &  Appeals,  1908);  McCarter  v.  Firemans  Insurance  Co.,  74  N.  J.  Eq. 
372  (Court  of  Errors  &  Appeals,  1909);  McCarter  v.  Pitman,  etc.,  Gas  Co., 
74  N.   J.  Eq.  255    (1908). 

15 — Rabe  v.  Dunlap,  51  N.  J.  Eq.  40  (1893). 
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to  be  employed  in  specified  uses.  Each  owns  a  share  in  the  whole, 
and  is  to  have  a  proportionate  share  in  its  profits.  They  have  invested 
a  portion  of  their  capital  in  it,  and  in  it  alone.  They  have  a  right  in 
the  road  and  in  every  dollar  it  earns.  The  directors  are  their  trustees, 
to  employ  the  joint  capital  in  the  management  of  the  road,  and  the 
road  only,  to  the  end  that  from  the  investment  the  stockholders  have 
chosen  they  may  reap  the  contemplated  profits.  And  this  is  the  agree- 
of  the  stockholders  among  themselves.  They  each  contract  with  the 
other  that  their  money  shall  be  so  employed.  What  the  majority  de- 
termine within  the  scope  of  this  mutual  contract  they  each  agree  to 
abide  by,  but  there  their  mutual  contract  ends,  and  no  majority,  how- 
ever large,  has  a  right  to  divert  one  cent  of  the  joint  capital  to  any 
purpose  not  consistent  with  and  growing  out  of  this  original  funda- 
mental joint  intention.'  " 

"This  is  familiar  law,  running  through  all  the  cases,  and  cannot  be 
controverted."  le 

"A  single  stockholder  has  a  right  to  call  a  halt.  The  act  or  combin- 
ation of  acts  is  ultra  vires,  because  it  is  made  so  by  the  confessed 
purpose — the  intention  and  object  with  which  it  is  to  be  performed. 
It  is  well  settled  that  an  act  may  be  intra  vires  or  ultra  vires  according 
to  the  purpose  which  the  directors  have  in  view  in  doing  it.  The  ex- 
penditure of  the  money  of  a  corporation  by  its  directors  is,  per  se,  often 
a  neutral  act;  whether  such  expenditure  is  intra  vires  or  ultra  vires 
must,  in  large  numbers  of  instances,  depend  upon  the  purpose — the 
actual  honest  purpose — which  the  directors  have  in  view."  i7 

A  bill  by  a  stockholder  charging  that  the  corporation  is  engaged  in 
ultra  vires  business,  should  plead  the  portion  of  the  articles  of  incor- 
poration specifying  the  business.is 

It  is  true  that  a  corporation  is  a  creature  of  enumerated  powers, 
and  that,  consequently,  its  ability  to  do  any  particular  act  must,  when 
the  validity  of  such  act  is  insisted  on,  be  made  to  appear.  But  as 
against  a  party  dealing  with  a  corporation,  it  is  primarily  to  be  as- 
sumed that  an  act  done  in  the  prosecution  of  its  business  by  a  cor- 
poration is  within  its  competency.  Under  such  circumstances,  a  prima 
facie  case  is  made  in  favor  of  the  legality  of  the  corporate  act,  and 
if  the  defendant  alleges  that  the  act  was  ultra  vires,  the  burden  of 
proving  it  is  upon  him.i» 

All  contracts  of  a  corporation  which  are  not  contrary  to  the  express 
provisions  of  its  charter,  or  the  general  law,  are  presumed  to  be  within 


16 — Black  V.  Delaware  &  Raritan  Canal  Co.,  24  N.  J.  Eq.  455  (Court  of 
Errors  &  Appeals,   1873). 

17 — Robotham  v.  Prudential  Insurance  Co.,  64  N.  J.  Eq.  673  (1903);  El- 
kins  v.  Camden,  etc.,  Railroad  Co.,  36  N.  J.  Eq.  241  (1882);  Ellerman  v. 
Chicago  Junction  Railroad  Co.,  49  N.  J.  Eq.  217  (1891);  Wildes  v.  Rural 
Homestead  Co.,  53  N.  J.  Eq.  425  (1895);  affirmed  54  N.  J.  Eq.  668  (Court 
of  Errors  &  Appeals,  1896). 

18 — Trimble  v.  American  Sugar  Refining  Co.,  61  N.  J.  Eq.  340   (1901). 

19 — Star  Brick  Co.  v.  Ridsdale  et  al.,  36  N.  J.  L>.  229   (1873). 
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its  powers,  and  the  burden  is  upon  those  who  seek  to  invalidate  them, 
to  show  the  elements  which  render  them  ultra  vires.20 

Corporations  in  dealing  with  each  other  are  presumed  to  contract 
within  the  powers  and  limitations  of  their  charter,  and  any  intention 
to  contract  in  respect  to  matters  not  then  authorized,  even  with  the 
expectation  of  a  subsequent  legislative  ratification,  must  be  clearly  ex- 
pressed. 21 

Whoever  deals  with  a  corporation  is  in  general  presumed  to  know 
the  extent  of  its  powers.22 

79.  PARTICULAR  POWERS  OF  CORPORATIONS. 

(a)  Power  to  acquire,  Jiold  and  alienate  property  in  general. 

The  Corporation  Act  provides  (§1)  that  every  corporation  shall  have 
power  to  hold,  purchase  and  convey  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  shall  require,  and  all  other  real  estate 
which  shall  have  been  bona  fide  conveyed  or  mortgaged  to  the  said  cor- 
poration by  way  of  security,  or  in  satisfaction  of  debts,  or  purchased 
at  sales  upon  judgment  or  decree  obtained  for  such  debts;  and  to 
mortgage  any  such  real  or  personal  estate  with  its  franchises;  and  that 
the  power  to  hold  real  and  personal  estate  shall  include  the  power  to 
take  the  same  by  devise  or  bequest. 

At  common  law,  every  corporation  aggregate  had  power  to  alien  or 
dispose  of  its  lands,  in  fee,  or  to  create  any  lesser  estate  therein,  unless 
restrained  by  its  charter  or  by  statute.i 

A  corporation  may  hold  as  tenant  from  year  to  year.2 

A  corporation  owning  the  fee  of  land  can  grant  to  another  corpora- 
tion the  right  to  use  the  land  for  a  purpose  which  is  not  within  the 
powers  of  the  grantor,  but  is  within  those  of  the  grantee.s 

A  deed  whereby,  for  valuable  consideration,  the  land  owner  granted 
the  right  to  lay  pipes  for  the  transportation  of  petroleum,  together  with 
all  the  rights  necessary  to  the  enjoyment  of  the  grant  and  the  removal 
of  the  pipes,  does  not  convey  a  mere  easement  in  gross  nor  a  license 
which  may  be  revoked  at  the  will  of  the  grantor,  and  such  grant  is  not 
revoked  by  its  assignment  to  a  third  person.  Under  such  a  grant,  the 
exercise  of  the  right  by  the  laying  of  a  single  pipe  and  later  of  a  second 
pipe,  does  not  define  the  extent  of  the  easement  so  as  to  prevent  the 
laying  of  the  third  pipe.  Mere  lapse  of  time  does  not  effect  the  right 
of  the  grantee  to  lay  additional  pipes.* 

A  statute  enacted  in  1899  (P.  L.  1899,  p.  334)  provides  that  any  cor- 

20 — Ellerman  v.  Chicag-o  Junction  Railway,  etc.,  Co.,  49  N.  J.  Eq.  217 
(1891). 

21 — Morris  &  Essex  Railroad  Co.  v.  Sussex  Railroad  Co.,  20  N.  J.  Eq. 
542    (Court  of  Errors  &  Appeals,  1869). 

22 — Read  v.  Atlantic  City,  49  N.  J.  L.  558   (1887). 

1 — Van  Houten  v.  First  Reformed  Dutch  Church,  17  N.  J.  Eq.  126  (1864). 

2 — Crawford  v.  Longstreet,  43  N.  J.  L.   325    (1881). 

3— Benton  v.  Elizabeth,  61  N.  J.  L.  411  (1898);  affirmed  ,61  N.  J.  L.  69S 
(Court   of   Errors   &  Appeals,   1898). 

4— Standard  Oil  Co.  v.  Buchi,  72  N.  J.  Eq.   492   (1907). 
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poration  of  this  state,  except  railroad  and  canal  corporations,  may 
hereafter,  with  the  assent  of  two-thirds  in  interest  of  its  stockholders, 
either  in  person  or  by  proxy,  lease  its  property  and  franchises  to  any 
corporation,  and  every  corporation  of  this  state  is  hereby  authorized 
to  take  the  lease  or  any  assignment  thereof,  for  such  terms  and  upon 
such  conditions  as  may  be  agreed  upon,  and  that  any  such  lease  or 
assignment,  or  both,  heretofore  made,  are  hereby  validated;  provided, 
however,  that  nothing  herein  contained  shall  be  construed  to  authorize 
any  corporation  which  is  now  specifically  prohibited  by  law  or  by  its 
certificate  of  incorporation  from  leasing  its  property  or  franchises  to 
do  so,  nor  to  authorize  the  leasing  by  any  corporation  without  the  con- 
sent of  the  legislature,  when  such  consent  is  now  specially  required  by 
an  law  of  this  state. 

"The  suggestion  that  'for  all  substantial  and  practical  purposes  a 
lease  for  999  years  is  a  conveyance  in  fee,'  is  without  force.  The  ques- 
tion is  not  as  to  what  may  be  the  practical  effect  of  the  particular  in- 
strument, but  as  to  its  authorization;  and,  as  corporation  leases  for  999 
years  are  well  known  when  by  the  statutory  provisions  to  which  we 
have  referred,  the  power  to  lease  was  broadly  and  unqualifiedly  given; 
we  are  not  at  liberty  to  assume  that  the  exercise  of  that  power  was 
intended  to  be  restricted  to  leases  for  a  term  not  to  exceed  some  limited, 
but  wholly  undefined  and  indeterminate  period."  s 

Whether  a  corporation  may  sell  and  convey  its  property  as  an  en- 
tirety depends  upon  the  purpose  for  which  the  sale  is  made.  If  made 
for  the  purpose  of  winding  up  the  business  of  the  company  and  dis- 
tributing the  assets,  it  may  be  enjoined  at  the  suit  of  a  stockholder. 
In  such  a  case  proceedings  must  be  taken  under  the  act  to  dissolve  the 
company.  If  made  merely  for  the  purpose  of  changing  the  investment 
of  the  capital  from  one  object  expressed  in  the  charter  to  another,  such 
transaction  is  legal. 

Thus  in  Sewell  v.  East  Cape  May  Beach  Co.,  50  N.  J.  Eq.  717  (1892), 
where  a  corporation  was  threatened  with  mortgage  foreclosure  of  its 
entire  property,  which  was  depreciating  in  value,  where  its  debts  were 
large  and  all  attached  to  such  property  in  its  entirety,  it  was  held  that 
the  court  would  not  interfere  with  the  directors  in  disposing  of  the 
property  as  a  whole,  where  there  was  no  fraud  and  no  violation  of  the 
company's  by-laws,  and  the  directors  were  sustained  by  a  large  ma- 
jority of  the  stockholders.  "While  it  may  practically  result  in  winding 
up  the  present  investment  of  the  company,  it  cannot  be  said  to  be  a 
winding  up  of  the  corporation,  as  that  term  is  legally  used— the  cor- 
poration still  exists.  It  may  have  disposed  of  all  of  its  real  estate,  and 
it  may  have  made  provision  for  the  settlement  of  all  its  debts,  but  the 
money  which  it  is  to  receive  or  the  security  which  is  to  be  given  still 
belongs  to  the  corporation  and  may  be  used  in  any  future  transactions 
by  it." 


5— Dickinson  v.  Consolidated  Traction  Co.,  119  Fed.  871    (Circuit  Court 
of  Appeals,   3rd  Cir.,  1903). 
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In  a  recent  case,  an  arrangement  was  made  between  a  New  Jersey 
corporation  and  a  corporation  of  the  state  of  Washington  by  which 
the  New  Jersey  company  should  transfer  all  its  property  and  franchises, 
except  the  franchise  of  being  a  corporation,  to  the  Washington  company, 
and  the  latter  should  issue  therefor  to  the  New  Jersey  company  twenty 
thousand  shares  of  fully-paid  stock  of  the  par  value  of  $100  per  share, 
or,  in  case  any  stockholder  of  the  New  Jersey  company  refused  to 
accept  such  stock  in  exchange  for  his  own  stock  share  for  share,  then 
the  Washington  company  should  pay  $35  cash  in  lieu  of  each  share  so 
refused.  It  was  held  on  bill  filed  by  a  stockholder  in  the  New  Jersey 
company,  that  the  consummation  of  the  arrangement  ought  to  be  re- 
strained, because  (1)  it  was  tantamount  to  a  dissolution  of  the  New 
Jersey  corporation,  within  the  meaning  of  our  statute,  and  therefore, 
could  be  legally  carried  out  only  by  such  proceedings  as  our  statute 
prescribe  for  dissolution;  (2)  under  the  constitution  and  judicial  de- 
cisions in  Washington,  it  is  unlawful  to  issue  corporate  stock  as  fully 
paid,  for  less  than  its  par  value,  and  the  above  arrangement  shows  on 
its  face  a  purpose  to  issue  stock  for  thirty-five  per  cent,  of  its  par  value; 
(3)  under  the  constitution  and  judicial  decisions  in  Washington,  it  is 
unlawful  for  any  corporation  to  hold  stock  and  exercise  the  usual  rights 
of  stockholders  in  a  corporation  of  that  state.e 

The  court  said:  "The  power  of  the  New  Jersey  company  to  carry  out 
this  scheme  is  based  by  the  defendants  on  the  seventh  paragraph  of 
its  certificate  of  incorporation,  in  these  words: 

"  'With  the  assent  in  writing  and  pursuant  to  a  vote  of  the  holders  of 
a  majority  of  the  stock  issued  and  outstanding,  and  not  otherwise,  the 
stockholders  having  been  formally  convened  in  meeting,  the  directors 
shall  have  power  and  authority  to  sell,  assign,  transfer,  mortgage  or 
otherwise  dispose  of  the  whole  property  of  this  corporation.' 

"This  clause  does  not  confer  the  necessary  power.  It  authorizes  the 
transfer  of  property  only,  while  the  arrangement  in  question  requires 
the  transfer,  not  merely  of  all  the  property,  but  also  of  all  the  fran- 
chises of  the  company,  except  the  franchise  of  being  a  corporation.  A 
corporation  which  has  sold  only  its  property,  receiving  therefor  a  val- 
uable consideration,  is  still  able  to  engage  in  new  enterprises  within 
the  scope  of  its  charter;  but  one  which  has  parted  with  all  its  fran- 
chises except  that  of  existence,  is,  for  all  purposes,  outside  of  the  wind- 
ing up  of  its  affairs,  defunct.  It  is  in  the  exact  condition  contemplated 
by  our  statute  as  that  of  a  dissolved  corporation,  for  the  fifty-third 
section  of  our  Corporation  Act  provides  that  'all  corporations,  whether 
they  expire  by  their  own  limitation  or  be  annulled  by  the  legislature 
or  otherwise  dissolved,  shall  be  continued  bodies  corporate  for  the  pur- 
pose of  prosecuting  and  defending  suits  by  or  against  them,  and  of  en- 
abling them  to  settle  and  close  their  affairs,  to  dispose  of  and  convey 
their  property,  and  to  divide  their  capital,  but  not  for  the  purpose  of 
continuing  the  business  for  which  they  were  established. 


6 — 'Coler  v.  Tacoma  Ry.  &  Power  Co.,  65  N.  J.  Eq.  347  (Court  of  Errors 
&  Appeals.  1903). 
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"That  such  dissolution  was  regarded  as  the  practical  effect  of  the 
present  arrangement,  and  so  intended  by  the  directors  and  stockholders 
who  favored  it,  is  made  evident  by  the  fact  that,  at  the  same  meetings 
at  which  the  arrangement  was  approved,  they  voted  for  a  formal  dis- 
solution of  the  company  under  the  statute.  The  mode  in  which  a  New 
Jersey  corporation  can  voluntarily  effect  its  own  dissolution  is  pre- 
scribed by  section  31  of  our  act,  and,  of  course,  no  other  mode  can 
legally  be  adopted.  It  is  conceded  that  this  mode  was  not  pursued, 
and  it  seems,  necessarily,  to  follow  that  the  plan  which  involves  dis- 
solution is  not  yet  capable  of  lawful  consummation."  t 

(&)  Power  to  acquire  and  hold  the  corporation's  oion  shares. 

In  Chapman  v.  Ironclad  Rheostat  Co.,  62  N.  J.  Law,  497  (1898),  Mr. 
Justice  Dixon,  in  an  opinion  delivered  in  the  Supreme  Court,  very 
clearly  demonstrates  that,  under  the  Corporation  act  of  1896,  there  is 
an  implied  grant  of  power  to  corporations  to  purchase  shares  of  their 
own  capital  stock  whenever  such  purchase  is  required  for  legitimate 
corporate  purposes.  Section  20  makes  such  shares  personal  property; 
section  1,  subdivision  4,  gives  power  to  purchase  such  personal  property 
as  the  purposes  of  the  corporation  shall  require,  except  what  is  excepted 
in  section  3,  which  exception  does  not  include  shares  of  its  own  stock. 
Therefore,  in  connection  with  sections  29  and  38,  the  right  of  a  cor- 
poration to  purchase  its  own  shares  is  necessarily  implied.  This  right 
is,  also,  so  fully  recognized  by  the  twenty-ninth  section,  that  it  seems  to 
be  removed  from  debatable  questions.  That  section  provides  that 
capital  stock  may  be  decreased  by  retiring  shares  owned  by  the  cor- 
poration, which  unquestionably  implies  the  power  to  acquire  and  hold 
its  own  shares.  *  *  *  The  company  may  purchase  in  open  market 
or  of  shareholders  and  hold  its  stock;  but,  if  the  purpose  is  to  retire  the 
stock,  the  provisions  of  the  27th  and  29th  sections  must  be  complied 
with,  one  of  which  is  that  the  purchase  must  be  for  a  price  not  above 
par.8 

Where  under  an  agreement  of  employment  made  by  a  corporation  it 
was  provided  that  the  employee  should  purchase  and  hold  during  his 
employment  certain  shares  of  stock  in  the  corporation,  and  that  if  the 
corporation  should  discharge  the  employee  during  his  employment  it 
would  purchase  the  stock  from  the  plaintiff  at  par,  it  was  held  that 
the  fact  that  the  corporation  exerted  the  power  in  order  to  secure  the 
services  of  the  plaintiff  is  prima  facie  sufficient  indication  that  the 
purposes  of  the  corporation  required  it.9 

"I  do  not  suppose  that  this  decision  goes  the  length  of  authorizing  a 
corporation  to  purchase  and  pay  for  its  own  stock  if  such  purchase 
and  payment  will  disable  it  from  paying  its  debts  in  full,  or  of  author- 


7 — Coler  v.  Tacoma  Ry.  &  Power  Co.,  65  N.  J.  Eq.  347  (Court  of  Errors 
&  Appeals,  1903). 

8 — Berger  v.  U.  S.  Steel  Corporation,  6^  N.  J.  Eq.  809  (Court  of  Errors 
&  Appeals,  1902). 

9 — Chapman  v.  Iron  Clad  Rheostat  Co.,  62  N.  J.  L.  497  (1898). 
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izing  a  corporation  to  contract  with  one  or  more  of  its  shareholders  to 
buy  shares  and  so  convert  them  into  creditors  entitled  to  come  in  on 
an  equality  with  other  creditors,  if  the  assets  be  at  the  time  insufficient 
to  pay  all  the  creditors  in  full.  But  the  evidence  does  not  bring  the 
case  in  hand  under  either  of  these  categories,  and  so  nothing  is  decided 
in  reference  to  them."  lo 

A  solvent  corporation  may  purchase  its  own  stock  and  pay  therefor 
with  its  bonds.  Where  such  bonds  are  payable  to  bearer,  the  corpora- 
tion is  estopped  to  deny  their  validity  as  against  innocent  purchasers 
for  value.ii 

In  the  case  of  Knickerbocker  Importation  Co.  v.  Board  of  Assessors.is 
it  is  stated  in  the  opinion  of  the  court  by  Judge  Dill  that  a  corporation 
has  no  power  to  take  a  donation  of  stock  for  the  purpose  of  creating 
so-called  treasury  stock. 

(c)  Power  to  acquire  and  hold  shares  of  stock  and  securities  of  other 
corporation. 

Any  corporation  may  purchase,  hold,  sell,  assign,  transfer,  mortgage, 
pledge  or  otherwise  dispose  of  the  shares  of  capital  stock  of,  or  any 
bonds,  securities  or  evidences  of  indebtedness  created  by  any  other 
corporation  or  corporations  of  this  or  any  other  state,  and  while  owner 
of  such  stock  may  exercise  all  the  rights,  powers  and  privileges  of 
ownership.  Including  the  right  to  vote  thereon. is 

The  Corporation  Act  (§  50)  provides  that  corporations  having  for 
their  object  the  building,  constructing  or  repairing  of  railroads,  water 
gas  or  electric  works,  tunnels,  bridges,  viaducts,  canals,  hotels,  wharves, 
piers  or  any  like  works  of  internal  improvement  or  public  use  or  utility, 
may  subscribe  for,  take,  pay  for,  hold,  use  and  dispose  of  stock  or  bonds 
in  any  corporations  formed  for  the  purpose  of  constructing,  maintaining 
and  operating  any  such  public  works. 

The  statutory  power  to  purchase,  hold,  etc.,  stock  and  bonds  of  other 
corporations  is  subject,  however,  to  the  limitations  imposed  by  section 
2  of  the  same  Act;  that  is  to  say,  the  power  exists  as  a  primary  power 
only  when  the  purpose  to  exercise  it  as  such  is  expressed  in  the  certi- 
ficate of  incorporation,  and  otherwise  it  exists  as  an  incidental  power 
only  so  far  as  necessary  or  convenient  to  the  attainment  of  the  objects 
that  are  set  forth  in  the  charter  or  certificate  of  incorporation. i* 

In  Dittman  v.  Distilling  Co.  of  American,  64  N.  J.  Eq.  537  (1903),  it 
was  held  that  where  a  corporation  was  authorized  to  manufacture  and 
sell  whiskey  and  spirits,  either  at  wholesale  or  retail,  ^nd  to  purchase 
the  stocks  of  other  corporations  for  such  purpose,  it  had  power  to  or- 


10 — Oliver  v.  Rahway  Ice  Co.,  64  N.  J.  Eq.  596   (1903). 
11 — Hoskins  v.  Seaside  Ice  Mfg.,  etc.,  Co.,  68  N.  J.  Eq.   476    (1905). 
12 — 74  N.  J.  L.  583    (Court  of  Errors  &  Appeals,  1907). 
13 — Corporation  Act,  §  13. 

14 — State  V.  Atlantic  City  &  S.  R.  Co.,  72  Atl.  Ill  (Court  of  Errors  &  Ap- 
peals,  1909). 
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ganize  and   hold  the   stocks   of   corporations   in  other   states   through, 
which  it  sold  its  manufactured  product.     Vice-Chancellor  Emery  said: 

"As  to  companies  in  which  New  Jersey  companies  may  hold  stock 
and  the  states  in  which  subsidiary  companies  may  be  organized,  it  may 
be  that  the  late  decision  of  the  court  of  errors  and  appeals,  in  Coler  v. 
Tacoma  Railway  Co.,  limits  the  power  of  New  Jersey  companies  to  hold 
stock  of  corporations  of  other  states  to  the  stock  in  companies  organized 
in  states  whose  laws  authorize  their  own  domestic  corporations  to  hold 
stock  in  and  control  their  own  domestic  companies.  In  the  Coler  case 
the  court  of  errors  and  appeals,  on  the  application  of  the  stockholder 
of  a  New  Jersey  company,  which  owned  a  railroad  in  the  State  of 
Washington,  enjoined  the  sale  of  the  railroad  to  a  Washington  com- 
pany, in  consideration  of  stock  of  the  Washington  company,  one  ground 
being  that,  under  the  statutes  of  Washington  and  the  decisions  of  the 
Washington  courts,  a  Washington  corporation  had  no  power  to  purchase 
or  hold  the  stock  of  a  Washington  company,  and  that  it  must  therefore 
be  concluded  by  the  courts  of  this  state  that  the  ownership  of  the  stock 
of  a  Washington  corporation  by  a  foreign  corporation  was  against  the 
public  policy  of  Washington,  and  this  holding  and  control  being  thus 
against  the  public  policy  of  the  state  of  Washington,  it  should  be  en- 
joined in  New  Jersey.  In  the  present  case  there  is  no  proof  as  to  the 
statutes  or  decisions  of  the  state  of  West  Virginia  upon  the  question  of 
the  right  of  a  West  Virginia  corporation  or  of  a  foreign  corporation  to 
hold  stock  in  a  West  Virginia  corporation,  and  it  must,  in  the  absence 
of  Buch  proof,  be  assumed,  under  the  laws  of  evidence  as  well  as  of 
comity,  that  the  laws  of  West  Virginia  are  similar  to  our  own  laws, 
and  authorize  the  Kentucky  company,  formed  under  our  laws,  to  ex- 
ercise within  the  limits  of  West  Virginia  the  powers  conferred  upon 
it  under  our  statutes  and  its  charter.  The  law  of  comity,  settled  in 
American  jurisprudence  by  the  decisions  to  which  I  referred  at  some 
length  in  my  opinion  in  Coler  v.  Tacoma  Railway  Co.,  19  Dick.  Ch.  Rep., 
117,  is  that  a  corporation  of  one  state  of  the  Union  may  exercise  within 
another  state  all  the  powers  of  its  charter  to  the  extent  that  its  exercise 
thereof  has  not  been  prohibited  in  such  other  state  or  affirmatively 
declared  by  the  constitution,  statutes  or  decisions  of  such  other  state 
to  violate  its  own  public  policy.  Such  violation  of  the  declared  public 
policy  of  a  foreign  state  must  be  proved  and  cannot  be  assumed."  is 

In  a  recent  case  Vice-Chancellor  Stevenson  stated  the  history  and 
development  of  this  power  as  follows: 

"Section  51  may  have  been  declaratory  and  its  sole  effect  may  have 
been  to  remove  certain,  perhaps  vague,  doubts  as  to  the  inherent 
capacity  or  incapacity  of  corporations  to  acquire  and  hold  shares  of 
stock  of  other  corporations,  even  when  such  acquisition  is  made  strictly 
in  pursuance  of  the  corporate  objects. 

"Formerly  corporations  were  incapable  of  voting  upon  stock  of  other 


15 — Dittman  v.  Distilling-  Co.  of  America,  64  N.  J.  Eq.  537   (1903). 
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corporations  until  proxies  were  provided  for  by  statute.  Corporations 
are  now  incapable  of  acting  as  directors  of  other  corporations.  But  the 
power  of  a  corporation  at  common  law  to  acquire  and  hold  stock  in 
other  corporations  as  property  has  been  involved  in  doubt  largely,  I 
think,  by  the  confusion  so  often  made  of  an  ultra  vires  act  with  an 
illegal  act.  (Bissell  v.  M.  S.,  etc.  R.  R.  Co.,  22  N.  Y.  258,  269;  2  Cook 
Corp.  Sec.  667n;  Bath  Gas  Light  Co.  v.  Claffy,  151  N.  Y.  24,  35). 

"In  former  times,  when  the  powers  of  corporations  were  defined  in 
special  charters  or  in  narrow  statutes  which  permitted  the  formation 
of  corporations  only  for  a  few  specified  objects,  the  voluntary  expen- 
diture of  corporate  funds  for  the  purchase  of  shares  of  stock  of  another 
corporation  would  almost  inevitably  be  a  division  of  the  corporate 
capital,  and  hence  ultra  vires.  But  when,  in  the  honest  pursuit  of  the 
corporate  objects,  the  protection  of  the  capital  of  the  corporation,  stock 
was  taken  for  a  debt,  either  directly  from  an  insolvent  debtor  or  by  a 
judicial  sale,  no  question  was  raised  as  to  the  capacity  of  the  corpora- 
tion either  to  acquire  or  hold  such  stock.  There  were  no  mortmain 
provisions  of  the  common  law  applicable  to  corporate  stock. 

"When  corporations  under  broad  charters,  had  power  to  invest  their 
funds  as  the  directors  might  see  fit,  there  was  no  legal  prohibition  upon 
investments  in  stock  of  other  corporations.  As  soon  as  our  General 
Corporation  act  was  amended  so  as  to  permit  the  organization  of  cor- 
porations under  it  for  'any  lawful  business  whatever'  (P.  L.  of  1865, 
p.  913;  Gen.  Corp.  Act  of  1875,  sec.  10),  it  seems  plain  that  corporations 
could  be  created  for  the  express  purpose  of  acquiring,  holding  and 
dealing  in  stocks  to  the  extent  that  such  business  may  be  lawful.  To 
construe  the  word  'lawful'  in  such  a  statute  as  this  in  the  sense  of  'au- 
thorized'— i.  e.,  not  ultra  vires — in  accordance  with  a  dictum  in  the 
case  of  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268,  811,  converts  the 
statutory  definition  of  the  lawful  objects  of  corporations  into  a  mean- 
ingless circle.  In  my  opinion  it  is  the  very  great  enlargement  of  the 
scope  of  corporate  objects,  the  wide  extension  of  the  purposes  for  which 
they  may  be  formed,  under  our  General  Corporation  act,  and  not  the 
enabling  act  now  embodied  in  section  51,  which  has  extended  the  power 
of  corporations  created  under  our  general  act  to  acquire  and  hold 
stocks  of  other  corporations. 

"I  may  be  observed  that  the  important  word  used  in  section  51  is 
not  'acquire,'  but  'purchase.'  If,  therefore,  this  word  'purchase'  is  to 
be  construed  in  section  51  of  the  Corporation  act  as  I  have  already  con- 
strued it  in  section  16  of  the  General  Insurance  act,  then  it  follows 
that  even  if  section  51  were  applicable  to  the  investment  of  the  funds 
of  the  Prudential  Insurance  Company  in  the  stocks  of  private  corpora- 
tions, still  that  section  would  give  no  power  to  the  Prudential  company 
to  subscribe  for  this  new  issue  of  Fidelity  stock. 

"That  section  51  had  an  important  effect  as  an  enabling  and  declara- 
tory statute  without  making  it  operative  as  a  practical  repealer  of  Im- 
portant sections  of  large  numbers  of  charters  of  banks  and  insurance 
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companies,  and  also  of  important  sections  of  our  general  laws  in  rela- 
tion to  banking  and  insurance,  and  without  making  it  operative  to  ex- 
tend the  objects  and  powers  of  corporations  under  their  charters  or 
certificates,  will  appear,  I  think,  from  an  examination  of  the  authori- 
ties in  relation  to  the  common  law  power  of  corporations  to  acquire 
shares  of  the  capital  stock  of  other  corporations. 

"There  is  authority  for  the  proposition  that  corporations  are  under 
no  disability  at  common  law  to  purchase  and  hold  the  stock  of  other 
corporations.  (In  re  Barned's  Banking  Co.,  L.  R.  3  Ch.  App.  105,  113; 
Royal  Bank  of  India's  Case,  L.  R.  4  Ch.  App.  252,  257;  Booth  v.  Rob- 
inson, 55  Md.  419;   Davis  v.  Electric  Co.,  77  Md.  35.) 

"There  is  also  authority  for  the  proposition  that  corporations  can- 
not acquire  and  hold  the  stock  of  other  corporations  without  express 
authorization  under  a  statute,  the  origin  of  the  prohibition,  whether 
in  the  doctrine  of  ultra  vires  or  in  some  positive  rule  of  law  based  on 
public  policy,  being  often  left  in  uncertainty.  (See  Noyes  Intercorp. 
Rel.  Sees.  264,  265;  1  Cook  Corp.  Sec.  315;  1  Thomp.  Corp.  Sec.  1102;  7 
Thomp.  Corp.  Sees.  8353,  8354;  7  Am.  &  Eng.  Encycl.  L.  810,  816,  and 
cases  cited.) 

"There  are  also  dicta  at  least  sustaining  the  proposition  that  cor- 
porations are  prohibited  by  a  general  rule  of  positive  law  based  on 
public  policy,  entirely  distinct  from  the  doctrine  of  ultra  vires,  from 
purchasing  stock  in  other  corporations.  (Oelbermann  v.  New  York 
&  Northern  Railroad  Co.,  77  Hun,  332,  335;  Franklyn  Bank  v.  Com. 
Bank,  36  Ohio,  350;  Franklyn  Co.  v.  Lewiston  Savings  Bank,  68  Me. 
43,  56.) 

"There  is  also  authority  for  the  proposition  that  a  rule  of  law  based 
on  public  policy,  or  on  the  doctrine  of  ultra  vires,  or  on  both,  prohibits 
a  corporation  from  acquiring  the  stock  of  another  corporation  where 
the  business  of  one  or  both  corporations  has  certain  characteristics  or 
where  the  purhase  is  made  for  certain  purposes.  (1  Cook  Corp.  sec. 
315;  Louisville,  etc..  Railroad  Co.  v.  Kentucky,  161  U.  S.  677,  698;  Peo- 
ple V.  Chicago  Gas  Trust  Co.,  130  111.  268.) 

"In  this  state  of  the  authorities  there  was  a  wide  and  useful  scope 
for  the  operation  of  section  51  and  the  prior  laws  which  it  displaced 
without  construing  those  laws  as  arbitrarily  extending,  or  endeavor- 
ing to  extend,  the  objects  and  powers  of  corporations  organized  under 
special  charters  or  under  the  General  Corporation  act  itself. 

"The  legislation  of  New  Jersey,  which  culminated  in  the  enactment 
of  sections  2  and  51  of  the  General  Corporation  act  of  1896,  certainly 
swept  away  all  doubts  about  the  capacity  of  corporations  under  any 
general  rule  of  law  recognized  in  the  state  to  purchase  and  hold  shares 
of  stock  of  other  corporations,  and  established  the  rule  that  all  cor- 
porations may  freely  purchase  and  hold  such  shares  so  far  as  is  'nec- 
essary and  convenient  to  the  attainment'  of  their  corporate  objects. 
But  corporations  can  be  formed  under  the  act  only  for  'lawful  pur- 
poses,' and,  whatever  may  be  inserted  in  their  certificates,  can  be  al- 
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lowed  to  accomplish  only  lawful  purposes.  The  question,  therefore, 
remains  whether,  notwithstanding  the  capacity  of  corporations  gen- 
erally to  hold  stock  of  other  corporations,  there  still  remain  prohibi- 
tions upon  such  corporate  holding  of  stock  applicable  to  particular 
cases  in  which  the  lawfulness  of  such  holding  by  a  natural  person 
would  be  conceded.  However  this  may  be — whatever  may  be  the  pre- 
cise effect  of  section  51  upon  corporations  formed  before  or  after  its 
enactment,  under  the  general  law  of  which  it  is  a  part — it  is  sufficient 
for  all  present  purposes  to  reach  the  conclusion  that  this  section  has 
no  effect  upon  the  law  which  for  years  has  been  maintained  for  the 
special  regulations  of  the  investment  of  the  funds  of  insurance  com- 
panies, and  which,  six  years  after  section  51  was  passed,  the  legislature 
revised  and  reenacted  as  a  part  of  our  insurance  code."  is 

id)  Power  to  contract  in  general. 

A  corporation,  when  acting  within  the  scope  of  its  powers,  stands,  in 
respect  to  its  ability  to  contract,  substantially  upon  the  same  footing 
as  do  natural  persons.  Contracts  made  on  its  behalf  by  authorized 
agents,  though  by  parol,  are  express  contracts,  and,  as  in  the  case  of 
individuals,  the  law  will  on  ordinary  grounds  imply  promises  against 
it.i7 

Thus  it  was  held  that  an  alleged  contract  between  two  municipal 
corporations  for  a  water  supply  was  a  contract  for  the  sale  of  goods, 
wares  and  merchandise  and  thus  within  the  statute  of  frauds. is 

A  trading  or  manufacturing  corporation,  until  its  charter  is  annulled 
by  a  proceeding  at  law,  has  the  same  authority  as  an  individual  trader 
or  manufacturer  to  sell  or  consign  its  goods  to  select  its  selling  agents 
and  to  impose  conditions  as  to  whom  they  shall  sell  and  the  terms  upon 
which  they  shall  sell.io 

Contracts  for  the  compromise  of  suits  and  for  non-competition  are 
within  the  exercise  of  powers  incident  to  corporate  management  and 
business.  Contracts  which  impose  unreasonable  restraint  upon  the  ex- 
ercise of  a  business,  trade  or  profession  are  void,  but  contracts  in  rea- 
sonable restraint  thereof  are  valid.  The  test  to  be  applied  in  deter- 
mining whether  a  restraint  is  reasonable  or  not,  is  to  consider  whether 
the  restraint  is  only  such  as  is  necessary  to  afford  a  fair  protection  to 
the  interests  of  the  party  in  whose  favor  it  is  given,  and  not  so  large 
as  to  interfere  with  the  interest  of  the  public.  A  covenant  by  parties 
Belling  the  plant  and  business  of  stock  yards  not  to  engage  in  the  busi- 
ness for  a  certain  number  of  years,  nor  in  the  place  where  they  are 


16 — Robotham  v.  Prudential  Insurance  Co.,  64  N.  J.  Eq.  673    (1903). 
17— Crawford  v.  Longstreet.  43  N.  J.  L.   325   (1881). 
18 — Mayor,  etc.,  of  J.  C.  v.  Town  of  Harrison,  71  N.  J.  L.  69  (1904). 
19 — ^Attorney-General  v.  American  Tobacco  Co.,  55  N.  J.  Eq.  352   (1897); 
affirmed  56  N.  J.  Eq.  847   (Court  of  Errors  &  Appeals,  1898). 
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located,  or  within  two  hundred  miles  thereof,  is  not  unreasonable  and 
not  an  illegal  restraint  of  trade. 20 

"The  rule  of  this  state  is  that  a  contract  in  restraint  of  trade,  will  not 
be  enforced  unless  the  restraint  is  no  more  extensive  than  is  reason- 
ably required  to  protect  the  interests  of  the  party  in  favor  of  whom  it 
is  given,  and  not  so  large  as  to  interfere  with  the  interests  of  the  public, 
Mandeville  v.  Harman,  42  N.  J.  Eq.  185;  Sternberg  v.  O'Brien,  48  N.  J. 
Eq.  370,  both  of  which  were  cited  with  approval  by  this  court  in  Tren- 
ton Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507.  "WTiere  the  contract  re- 
lates to  personal  services  of  a  special,  unique  or  extraordinary  charac- 
ter which  can  be  performed  by  no  one  else,  and  there  is  a  negative 
covenant,  the  court  sometimes  enforces  the  negative  covenant  by  in- 
junction, as  in  Lumley  v.  Vv'^agner,  1  DeG.  M.  &  G.  604.  But  the  juris- 
diction of  equity  rests  upon  the  inadequacy  of  the  legal  remedy  (Pom. 
Eq.  Jur.  sec.  1344),  and  the  courts  of  other  jurisdictions,  as  well  as  our 
own  courts  in  the  cases  cited,  have  shown  a  reluctance  to  extend  the 
jurisdiction."  21 

(e)  Power  to  borrow  money  and  to  secure  the  payment  thereof;  ac- 
commodation paper. 

Every  corporation  created  for  transacting  business,  unless  restrained 
by  its  charter  or  some  statute,  has,  as  a  necessary  incident,  the  power 
of  incurring  debts  in  the  course  of  its  legitimate  business  and  of  mak- 
ing and  endorsing  negotiable  paper  in  payment  of  such  debts. 22 

Thus  it  was  held  that  the  act  of  March  27,  1878  (Gen.  Stat.,  p.  1613, 
§  33),  providing  that  whenever  it  may  be  necessary  for  any  gas  light 
company  to  increase  its  bonded  indebtedness,  it  may,  by  majority  vote 
of  its  board  of  directors,  with  the  consent  of  the  majority  of  the  stock- 
holders holding  sixty  per  cent  of  the  capital  stock,  increase  the,  bonded 
indebtedness  to  an  amount  not  exceeding  two-thirds  of  the  amount  of 
the  capital  stock,  merely  conferred  additional  powers  on  such  corpora- 
tions as  were  previously  restricted  by  their  charters  in  the  power  to  is- 
sue bonds,  to  issue  bonds  to  the  amount  fixed  by  the  act,  and  that  it  did 
not  restrict  the  privileges  of  those  that  already  possessed  power  to  cre- 
ate bonded  indebtedness  to  a  greater  amount  than  that  named  in  the 
act.23 

A  bona  fide  holder  of  corporate  paper  has  a  right  to  presume  that  it 
was  issued  under  the  circumstances  which  give  the  requisite  authority, 


20 — Ellerman  v.  Chicago  Junction  Railways,  etc.,  Co.,  49  N.  J.  Eq.  217 
(1S91). 

21 — Taylor  Iron  &  Steel  Co.  v.  Nichols,  73  N.  J.  Eq.  684  (Court  of  Errors 
&  Appeals,  1908). 

22 — Fifth  Ward  Savings  Bank  v.  First  National  Bank,  48  N.  J.  L.  513 
(Court  of  Errors  &  Appeals,  1886);  Lucas  v.  Pitney,  27  N.  J.  L.  221 
(1858);  National  Bank  of  Republic  v.  Young-,  Receiver,  41  N.  J.  Eq.  531 
(Court  of  Errors  &  Appeals.  1886);  Stratton  v.  Allen,  16  N.  J.  Eq.  229 
<1863);  Thatcher  v.  Consumers  Gas  &  Fuel  Co.,  72  N.  J.   Eq.   825    (1907). 

23 — Thatcher  v.  Consumers  Gas  &  Fuel  Co.,  72  N.  J.  Eq.  825  (1907). 
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and  such  paper  is  no  more  liable  to  be  impeached  for  any  infirmity  in 
the  hands  of  such  a  holder  than  any  other  commercial  paper.24 

The  right  to  create  a  debt  also  carries  with  it  the  right  to  secure  it, 
by  mortgage  or  otherwise,  in  the  absence  of  any  statutory  restraint 
upon  the  corporation. 25 

A  statute  enacted  in  1902  authorizes  the  conversion  of  preferred  stock 
into  bonds  under  certain  conditions,  as  follows: 

With  the  consent  of  two-thirds  in  interest  of  each  class  of  the  stock- 
holders present  in  person  or  by  proxy  at  a  meeting  called  in  the  manner 
provided  in  §  27  [of  the  Corporation  act],  every  corporation  organized 
under  this  act  that  shall  have  issued  preferred  stock,  entitling  the  hold- 
ers thereof  to  receive  dividends  at  a  rate  exceeding  five  per  centum  per 
annum,  and  that  shall  have  continuously  declared  and  paid  dividends  at 
such  rate,  on  such  preferred  stock  for  the  period  of  at  least  one  year 
next  preceding  the  meeting,  and  whose  floating  or  unfunded  debt  at  the 
time  of  the  stockholders'  meeting  shall,  in  the  certificate  thereof  filed 
with  the  secretary  of  state,  be  certified  not  to  exceed  ten  per  centum  of 
the  par  amount  of  the  preferred  stock  then  outstanding,  and  whose  as- 
sets at  such  time,  after  deducting  the  amount  of  its  indebtedness,  shall 
be  certified  in  the  judgment  of  the  officers  making  such  certificate  to  be 
at  least  equal  to  the  amount  of  preferred  stock  issued  and  outstanding, 
may,  with  the  consent  of  the  holder  of  any  such  preferred  stock,  redeem 
and  retire  the  preferred  stock  of  such  holder,  out  of  bonds  or  out  of  the 
proceeds  of  bonds  of  the  corporation,  bearing  interest  at  a  rate  not  ex- 
ceeding five  per  centum  per  annum,  the  principal  of  such  bonds  being 
made  payable  at  a  date  not  less  than  ten  years  from  the  date  thereof; 
every  corporation  organized  under  this  act  may,  from  time  to  time,  in 
the  manner  above  provided,  issue  bonds,  which,  if  therein  so  declared, 
shall  be  convertible  at  par  at  the  option  of  the  holder,  into  fully  paid 
common  stock  of  the  corporation  at  par,  within  any  period  therein  pre- 
scribed not  less  than  two  years  from  the  issue  thereof;  and  in  such  case 
the  board  of  directors  may  authorize  the  issue  of  the  common  stock  into 
which  such  bonds,  by  their  terms,  shall  be  convertible.26 

A  corporation  has  no  authority  to  give  accommodation  paper,  but  it 
Is  bound  by  paper  given  for  accommodation  only,  when  in  the  hands  of 
a  bona  fide  holder.  The  court  said:  "If  the  paper  was  accommodation 
paper  and  so  known  to  be  by  the  banks  receiving  it,  then  the  authority 
to  bind  the  corporation  does  not  exist,  for,  as  is  well  settled,  the  cor- 


24 — National  Bank  of  Republic  v.  Young,  41  X.  J.  Eq.  531  (Court  of  Er- 
rors &  Appeals,  1886). 

25 — Berger  v.  U.  S.  Steel  Corporation,  63  N.  J.  Eq.  809  (Court  of  Errors 
&  Appeals,  1902);  Brown  v.  Citizens'  Ice  &  Cold  Storage  Co.,  72  N.  J. 
Eq.  437  (Court  of  Errors  &  Appeals,  1907);  Magie  v.  Evangelical  Dutch 
Church,  13  N.  J.  Eq.  77  (1860);  affirmed  15  N.  J.  Eq.  500  (Court  of  Errors 
&  Appeals,   1863). 

26 — P.  L.  1902,  p.  217.  See  Berger  v.  U.  S.  Steel  Corporation,  63  N.  J. 
Eq.  809  (Court  of  Errors  &  Appeals.  1902);  Hodge  v.  U.  S.  Steel  Corpora- 
tion, 64  N.  J.   Eq.   807    (Court  of  Errors   &  Appeals,   1903). 
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poration  has  no  authority  to  give  accommodation  paper.  National  Bank 
of  the  Republic  v.  Young,  Receiver,  14  Stew.  Eq.  531,  538  (Court  of  Er- 
rors and  Appeals,  1896).  But  in  reference  to  the  liability  of  a  trading 
or  business  corporation,  such  as  the  manufacturing  company,  on  ac- 
commodation paper,  the  rule,  as  settled  by  this  case  (at  p.  538),  is  that 
the  title  of  the  holder  for  value  before  maturity,  can  only  be  defeated 
by  proof  of  such  circumstances  as  show  that  he  took  the  paper  with 
knowledge  of  some  infirmity  on  it,  or  with  such  suspicion  with  regard 
to  its  validity  as  that  his  conduct  in  taking  it  was  fraudulent."  27 

A  corporation  having  the  power  to  enter  into  contracts  in  the  course 
of  its  ordinary  and  proper  business,  it  follows  that  it  has  the  right  to 
enforce  and  carry  such  contracts  into  effect,  by  their  voluntary  receipt 
of  payment,  and  by  consequence  to  take  such  security  for  the  payment 
as  they  may  deem'  expedient,  whether  by  original  bond  or  note,  of  their 
debtors,  or  by  the  transfer  or  delivery  of  the  bond  or  note  of  a  third 
person,  unless  specially  restrained  by  the  terms  of  its  charter,  from  do- 
ing so. 28 

(/)  Power  to  guarantee  contracts  and  obligations. 

A  corporation  having  power  to  take  and  dispose  of  the  securities  of 
another  corporation  may  guarantee  their  payment  if  it  disposes  of  them 
to  another  party  in  payment  of  its  own  debt;  if  it  buys  property  subject 
to  a  mortgage  securing  bonds,  it  may  guarantee  the  payment  thereof  if 
said  guarantee  is  taken  as  payment  pro  tan  to  of  this  debt;  the  two 
transactions  are  the  same  in  result,  and  mere  routine  of  action  cannot 
affect  validity.29 

A  trading  corporation  owning  most  of  the  stock  of  a  manufacturing 
corporation,  was  the  agent  for  the  sale  of  all  the  product  manufactured, 
and  received  the  entire  proceeds  of  sales.  It  supplied  the  manufactur- 
ing corporation  with  running  expenses,  and  to  such  end  turned  over 
commercial  paper,  which  the  manufacturing  corporation  endorsed  and 
discounted  at  banks,  using  a  large  amount  of  the  cash  thus  obtained  in 
meeting  pay-rolls,  and  some  of  it  going  to  the  credit  of  the  trading  com- 
pany. It  was  held  that  in  view  of  the  relations  of  the  corporations,  the 
paper  whose  discount  went  to  the  credit  of  the  trading  company  was 
not  accommodation  paper.so 

"The  right  of  a  manufacturing  company  to  loan  its  credit  for  the 
express  purpose  of  fostering  its  legitimate  business,  is  sustained  in 
Holmes  v.  Willard,  125  N.  Y.  75,  81,  by  Judge  Earl,  as  follows:  'A  cor- 
poration dealing  in  manufactured  goods,  and  needing  them  for  sale, 
may,  as  a  proper  incident  to  its  business,  extend  financial  aid  to  a 


27 — Blake  v.  Domestic  Mfg.  Co.,  64  N.  J.  Eq.  480  (1897);  see  also  Per- 
kins v.  Trinity  Realty  Co.,  69  N.  J.  Eq.  723  (1905);  affirmed  71  N.  J.  Eq. 
304   (Court  of  Errors  &  Appeals,  1906). 

28 — Bennington  Iron  Co.  v.  Rutherford,  18  N.   J.  L.   467    (1842). 

29 — Ellerman  v.  Chicago  Junction  Railways,  etc.,  Co.,  49  N.  J.  Eq.  217 
(1891). 

30 — Blake  V.  Domestic  Mfg.  Co.,  64  X.  J.  Eq.  480   (1S9T). 
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manufacturer  by  advancing  him  money  to  enable  him  to  furnish  the 
goods.  This  aid  may  be  extended  by  a  loan  of  its  own  money,  or  it 
may  take  his  notes,  and  by  its  credit  raise  money  thereon  and  advance 
such  money,  looking  for  reimbursement  out  of  goods  to  be  manufac- 
tured and  delivered  to  it'  The  rule  thus  laid  down  is  properly  ap- 
plicable to  this  case,  for  here  the  defendant  loaned  its  credit  to  a  man- 
ufacturer in  order  to  enable  it  to  procure  goods  to  be  manufactured 
for  the  defendant's  account,  and  the  loan  of  its  credit  can  be  as  well 
justified  as  the  loan  of  its  money  when  used  to  advance  its  legitimate 
business."  3i 

•(fir)  Poiver  to  transact  business  without  the  state. 

The  Corporation  act  provides  (§  7,  as  amended  by  P.  L.  190.j,  p.  .515") 
that  any  corporation  of  this  state,  heretofore  or  hereafter  organized 
under  the  laws  of  this  state,  may  conduct  business,  have  one  more 
oflBces,  and  hold,  purchase,  mortgage  and  convey  real  and  personal 
property  outside  of  this  state  in  any  of  the  several  states,  territories, 
possessions  and  dependencies  of  the  United  States,  the  District  of  Co- 
lumbia, and  in  foreign  countries;  provided,  such  powers  are  included 
within  the  objects  set  forth  in  its  certificate  of  incorporation  or  charter. 

80.  CORPORATE  BONDS  AND  SECURITIES. 

In  Benwell  v.  Newark,  55  N.  J.  Eq.  260  (1897),  Vice-Chancellor  Pit- 
ney classified  and  defined  corporate  bonds  as  follows: 

"Registered  bonds." — A  registered  bond  is  one  which  is  a  simple  cer- 
tificate of  indebtedness,  in  favor  of  a  particular  individual,  payable  at 
a  day  named,  with  interest  at  days  named.  The  name  of  the  payee  is 
entered  on  the  books  of  the  corporation  debtor — municipal  or  private — 
as  the  registered  owner,  or,  if  it  be  a  government  bond,  on  the  register 
of  the  government.  On  the  days  when,  by  the  terms  of  the  bond  or 
certificate  of  indebtedness,  the  interest  falls  due,  it  is  paid  directly  to 
the  registered  creditor,  without  presentation  of  the  bond,  usually  by 
check  drawn  to  his  order  and  sent  by  mail,  or,  if  he  so  demands,  by 
cash  in  hand,  but  by  long-settled  course  of  practice  the  payment  is 
made  by  check  to  the  order  of  the  creditor.  These  bonds  or  certificates 
of  indebtdeness  are  not  negotiable,  and  can  be  transferred  only  by  an 
entry  on  the  books  of  the  debtor  corporation,  with  a  proper  endorse- 
ment on  the  bond  itself,  or  by  the  issue  of  a  new  certificate  if  it  be  a 
government  indebtedness.  The  peculiar  value  of  this  class  of  securi- 
ties lies  in  the  fact  that  it  is  not  necessary  to  produce  them  to  the 
debtor  at  each  time  that  the  interest  is  due,  and  the  danger  of  loss  by 
robbery  of  fire  is  entirely  removed.  As  they  are  usually  made  to  run 
for  a  long  term  of  years,  so  that,  as  in  the  present  instance,  the  amount 
of  interest  in  the  aggregate  is  really  greater  than  the  principal,  this 
peculiarity  is  of  great  importance. 


31 — Whitehead  v.  American  Lamp  &  Brass  Co..  70  N.  J.  Eq.  581   (190.5). 
See  also  Earl  v.  American  Sug-ar  Refining'  Co.,  74  N.  J.  Eq.  751  (1908). 
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"Coupon  bonds." — These  are  made  payable  to  bearer  and  are  pro- 
vided with  interest  warrants  called  coupons,  for  each  installment  of 
interest,  also  payable  to  bearer,  which,  when  actually  detached,  are 
negotiable  and  payable  to  bearer.  The  result  is  that  a  security  of  this 
class  is  passed  easily  from  hand  to  hand — is  convenient  for  use  among 
bankers  and  moneyed  institutions  that  desire  a  security  which  is  easily, 
readily  and  quickly  convertible  into  money  by  sale,  the  title  to  which 
may  be  passed  from  hand  to  hand  without  any  formality  except  the 
mere  tradition  of  the  paper.  This  ease  of  transfer  gives  this  class  of 
securities  its  peculiar  value.  The  collection  of  the  interest  is  made  by 
simply  detaching  the  coupon  and  presenting  it  at  the  place  of  payment, 
either  directly  or  through  the  usual  course  of  bank  exchanges,  where 
it  is  paid  without  inquiry  as  to  the  ownership  of  the  bond  from  which 
it  has  been  cut.  The  disadvantage  of  this  sort  of  security  is  the  dan- 
ger of  its  loss  by  theft  or  fire. 

These  distinguishing  characteristics  make  the  registered  bond  more 
valuable  to  persons  who  desire  a  permanent  investment  and  wish  to 
eliminate  the  danger  of  loss  by  robbery  or  fire,  such  as  large  savings 
institutions  and  the  like,  while,  as  before  observed,  coupon  bonds  are 
more  valuable  for  such  as  desire  something  easily  negotiable  from 
day  to  day. 

"Convertible  coupon  bonds." — A  third  class  of  bonds  has  its  origin 
as  follows:  Parties  desiring  to  borrow  large  sums  of  money  naturally 
attempt  to  put  their  securities  in  such  shape  as  to  attract  all  classes 
of  investors,  and  to  that  end  have  devised  a  third  class  of  bonds, 
known  as  "convertible  coupon  bonds" — that  is,  coupon  bonds  which 
may,  at  the  option  of  the  holder,  be  converted  into  registered  bonds. 
And  this  option  is  expressed  in  a  clause  contained  in  the  bond  itself, 
and  when  inserted  produces  a  convertible  coupon  bond.  The  usual 
process  of  converting  a  coupon  to  a  registered  bond  is  to  present  the 
bond,  cut  off  and  surrender  the  coupons  to  the  debtor,  have  the  name 
of  the  creditor  entered  on  a  proper  book  kept  by  the  debtor  and  a 
proper  endorsement  made  upon  the  bond  itself,  showing  its  registra- 
tion, thus  reducing  it,  as  nearly  as  possible,  to  the  form  and  shape  of 
an  original  registered  bond. 

"Registered  coupon  bonds." — Ordinarily,  as  everybody  knows,  a  bond 
which  has  once  been  converted  from  a  coupon  bond  into  a  registered 
bond,  cannot  be  reconverted  into  a  coupon  bond  without  the  issuance 
of  a  new  bond.  This  results  from  the  fact  that  the  ordinary  regis- 
tered bond  does  not  include  coupons  for  the  payment  of  interest,  and 
to  convert  a  registered  bond  into  coupon  bond  would  require  the  issu- 
ing of  a  set  of  coupons  for  each  bond.  The  desire,  however,  to  have 
a  bond  which  may  be  converted  and  reconverted  at  the  pleasure  of 
the  holder,  has  given  rise  to  a  half-way  process,  producing  a  mongrel 
bond  (a  fourth  class),  known  as  a  "registered  coupon  bond,"  which  is 
registered  as  to  the  principal  or  body  of  the  bond,  but  not  as  to  the 
Interest.    The  coupons  remain  negotiable  and  are  collected  precisely 
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as  if  the  principal  had  never  been  registered.  They  are  payable  to 
whoever  presents  them  for  payment,  and  no  questions  are  asked  as  to 
whether  the  person  presenting  them  is  the  registered  owner  and  holder 
of  the  bond  itself  or  not.  The  advantage  of  this  fourth  class  is  that, 
after  having  once  been  registered,  the  bonds  may  be  reconverted  into 
pure  coupon  bonds  by  an  assignment  on  the  back  payable  to  bearer, 
and  having  them  so  marked  on  the  register  of  the  debtor.  It  will  be 
observed  that  it  is  necessary  to  keep  the  coupons  alive  in  order  to 
give  them  this  capacity  of  being  reconverted  into  coupon  bonds.  Such 
bonds  have  been  issued,  in  a  few  instances,  by  railroads,  but  very 
rarely,  so  far  as  the  evidence  shows,  by  municipalities,  and  never  by 
either  the  general  government  or  any  state  government.  It  is  to  be 
observed  that  this  matter  of  conversion  and  reconversion  is  always, 
so  far  as  appears,  made  optional  with  the  holder. 

It  has  been  held  that  trading  stamps  are  choses  in  action,  practically 
negotiable  orders  for  merchandise,  transferable  by  all  the  means  by 
which  such  property  may  be  transferred.  When  they  are  issued  with- 
out limitation  on  the  power  of  the  holders,  who  have  acquired  them  as 
premiums  from  merchants  with  cash  purchases,  to  transfer  them,  the 
company  issuing  them  has  no  power,  by  a  subsequent  change  of  its 
plans  and  contracts  with  its  customers,  to  limit  the  transferable  quality 
of  those  previously  issued,  which  have  passed  to  dealers  and  traders 
in  the  regular  way.i 

A  company  giving  a  written  certificate  that  a  person  named  is  en- 
titled to  a  bond  about  to  be  issued  by  such  company,  is  estopped  from 
denying  the  truth  of  such  statement  in  favor  of  a  person  who,  in  good 
faith,  has  changed  his  position  in  reliance  on  such  certificate.  So  far 
as  such  parties  are  concerned,  it  does  not  matter  whether  the  certifi- 
cate so  given  be  negotiable  or  not.2 

The  doctrine  which  validates  securities  of  a  corporation  within  its 
apparent  powers,  but  improperly,  and  therefore  illegally,  issued  for 
the  want  of  acts  to  be  done  by  the  corporation  or  its  officers  in  the  man- 
agement of  its  internal  affairs,  applies  only  in  favor  of  bona  fide  hold- 
ers for  value.  A  person  who  takes  such  a  security  with  knowledge 
that  the  conditions  on  which  alone  the  security  was  authorized  were 
not  fulfilled,  is  not  protected,  and  in  his  hands  the  security  is  invalid, 
though  the  imperfection  is  in  some  manner  relating  to  the  internal  af- 
fairs of  the  corporation,  which  would  be  unavailable  against  a  bona 
fide  holder  of  the  same  security.3 

The  holder  of  coupon  bonds,  containing  a  provision  which  entitles 
him  to  have  them  converted  at  his  option,  into  registered  bonds,  may 
enforce  such  contract  by  an  action  for  specific  performance;   the  duty 


1 — Sperry  &  Hutchinson  Co.  v.  Hertzberg-,  69  N.  J.  Eq.   264   (1905). 

2 — Midland  Railroad  Co.  v.  Hitchcock,  37  N.  J.  Eq.  549  (Court  of  Errors 
&  Appeals,   1883). 

3 — Hackensack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  548  (Court  of  Errors 
&  Appeals,  1883). 
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to  register  the  bonds  being  purely  contractual,  and  not  enforceable  by 
mandamus,  and  tlie  remedy  by  an  action  for  damages  being  inadequate.* 

Wbere  third  parties  advance  money  to  a  corporation  to  pay  interest 
coupons,  which,  by  the  terms  of  the  mortgage  securing  the  coupons 
and  bonds  to  which  they  are  attached,  have  preference  over  the  bonds, 
and  receive  the  coupons  in  return  for  their  advances  in  the  belief  that 
they  succeed  to  the  rights  of  the  bondholders  in  the  coupons  by  pur- 
chase, the  bondholders  may,  nevertheless,  insist  on  their  mortgage  lien 
free  from  the  purchased  coupons,  unless  they  understood  or  had  rea- 
son to  inquire,  thait  the  third  parties  were  buying  the  coupons  instead 
of  the  corporation  paying  them. 5 

Corporate  bonds  are  negotiable  instruments  within  the  provisions  of 
the  Negotiable  Instruments  Act  (P.  L.  1902,  p.  583),  and  the  rights  and 
liabilities  of  the  makers  and  holders  are  determined  by  its  provisions. 
Thus  it  was  held  by  the  Court  of  Errors  in  Montvale  v.  Peoples'  Bank, 
74  N.  J.  L.  464  (1907),  that  it  is  no  defence  to  an  action  when  a  mu- 
nicipal bond  (made  and  executed  after  the  act  of  1902  took  effect)  in 
the  hands  of  holder  "in  due  course,"  that  the  maker  of  the  bond  never 
in  fact  delivered  it. 

Long  before  the  enactment  of  the  negotiable  instruments  law,  how- 
ever, it  was  held,  coupon  bonds  payable  to  bearer,  although  not 
negotiable  under  the  law  merchant,  as  bills  and  notes,  are  instruments 
of  a  peculiar  character,  and  being  expressly  designed  to  be  passed  from 
hand  to  hand,  and  by  common  usage  actually  so  transferred,  are  cap- 
able of  passing  by  delivery  so  as  to  confer  a  complete  title  in  the  pos- 
sessor.8 

"It  rests  upon  the  faith  that  such  bonds  are  expressly  designed  to 
be  thus  circulated,  and  to  be  sold  in  the  stock  market  like  public  se- 
curities, that  they  are  universally  so  used."  7 

"Commercial  securities  of  this  character  are  an  exception  to  the  rule 
that  one  cannot  give  a  better  title  to  personal  property  than  he  has 
himself;  and  as  between  the  holder  of  such  securities,  who  has  taken 
them  before  maturity  for  value,  and  the  real  owner  from  whom  they 
were  obtained  by  fraud  or  felony,  the  title  of  the  former  will  prevail 
unless  he  took  his  title  mala  fide."  s 

If  bonds  contain  words  of  negotiability,  they  are  negotiable  in  the 
same  way  as  promissory  notes.  If  payable  to  bearer,  they  are  negoti- 
able by  delivery.  The  title  of  the  purchaser  of  such  a  security  for  a 
valuable  consideration,  has  all  the  qualities  of  the  title  of  the  holder 
of  ordinary  commercial  paper  under  the  same  circumstances.     It  will 


4 — Benwell  v.  Newark,  55  N.  J.  Eq.  260   (1897). 

5 — Morton  Trust  Co.  v.  Home  Telephone  Co.,  66  N.  J.  Eq.  106   (1904). 

6 — Morris  Canal  &  Banking  Co.  v.  Fisher,  9  N.  J.  Eq.  667  (Court  of  Er- 
rors &  Appeals,  1855). 

7 — Morris  Canal  &  Banking  Co.  v.  Lewis,  12  N.  J.  Eq.  323  (Court  of 
Errors   &  Appeals,   1858). 

8 — Fifth  Ward  Savings  Bank  v.  First  National  Bank,  48  N.  J.  L.  513 
(Court   of   Errors   &  Appeals,    1886). 
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not  be  defeated  by  the  want  of  title  of  the  vendor  from  whom  he  pur- 
chases, unless  actual  fraud  be  shown  in  the  party  making  the  purchase. 
Such  bond  issued  and  put  in  the  market,  with  a  blank  for  the  name  of 
the  payee,  has  the  same  quality  of  negotiability  as  a  bond  complete 
when  issued.  The  authority  for  a  subsequent  bona  fide  holder  writing 
his  own  name  in  the  blank  space,  and  making  the  instrmnent  com- 
plete, is  implied  from  the  act  of  the  obligors  in  putting  it  in  circula- 
tion in  that  condition.s 

"In  this  state,  coupon  bonds  of  a  corporation,  issued  under  special 
legislative  authority,  and  designed  for  the  purpose  of  raising  money  on 
a  credit,  if  they  contain  words  of  negotiability,  are  negotiable  instru- 
ments the  same  as  ordinary  commercial  paper;  and  the  same  immunity 
from  defenses  in  the  hands  of  bona  fide  holders  applies  to  mortgages 
securing  such  bonds  as  to  the  bonds  themselves.  Persons  taking  se- 
curities of  this  character  are  chargeable  with  knowledge  of  the  power 
to  make  them  as  conferred  by  the  charter.  If  the  power  granted  by 
the  charter  is  subject  to  a  condition  relating  either  to  the  form  in 
which  the  security  shall  be  made  in  order  to  be  valid,  or  to  some  pre- 
liminary proceeding  extraneous  to  the  acts  of  the  corporation  or  its 
officers,  securities  issued  not  in  the  prescribed  form,  or  without  the 
preliminary  proceedings  had,  are  subject  to  defences  in  consequence 
thereof,  even  in  the  hands  of  bona  fide  holders.  Thus,  where  the  stat- 
ute requires  such  bonds  to  be  certified  across  the  face  and  to  be  reg- 
istered and  declares  that  no  bonds  shall  be  valid  unless  so  registered, 
bonds  issued  without  such  registry  and  certificate  were  held  to  be 
void.  *  *  *  But  this  doctrine  does  not  prevail  in  those  instances 
in  which  the  right  to  issue  such  securities  is  by  the  charter  condi- 
tioned upon  the  performance  of  acts  by  the  corporation  or  its  of- 
ficers, relating  to  the  management  of  the  affairs  of  the  company.  In 
such  cases,  as  was  said  by  Vice-Chancellor  Wood,  "if  the  party  con- 
tracting with  the  directors  find  the  acts  to  be  within  the  scope  of  their 
power,  under  the  deed  of  settlement,  he  has  a  right  to  assume  that  all 
such  conditions  have  been  complied  with.' "  lo 

"In  the  courts  of  this  country  it  may  also  be  considered  as  settled 
law  that,  except  where  the  statute  empowering  a  corporation  to  make 
securities  designed  to  be  negotiable,  prescribes  as  a  condition  that 
they  shall  be  issued  with  certain  formalities  to  be  observed,  as  in 
Morrison  v.  Township  of  Bernards,  36  N.  J.  L.  219,  or  prescribes  as  a 
condition  to  the  power  the  approval  of  the  voters  at  an  election,  as  in 
Hudson  V.  The  Inhabitants  of  Winslow  (events  external  to  the  busi- 
ness of  the  corporation,  the  concurrence  of  which  may  be  easily  ascer- 
tained), where  the  corporation  has  power,  under  any  circumstances. 


9 — Boyd  V.  Kennedy,  38  N.  J.  L.  146  (1875);  Morris  Canal  &  Banking 
Co.  V.  Fisher,  9  N.  J.  Eq.  667  (Court  of  Errors  &  Appeals,  1855);  Morris 
Canal  &  Banking  Co.  v.  Lewis,  12  N.  J.  L.  323  (Court  of  Errors  &  Ap- 
peals, 1858). 

10 — Hackensack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  548  (Court  of  Errors 
&  Appeals,  1883). 
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to  issue  negotiable  securities,  a  bona  fide  bolder  has  a  right  to  presume 
that  they  were  issued  under  the  circumstances  which  give  the  requisite 
authority;  and  they  are  no  more  liable  to  be  impeached  for  any  in- 
firmity in  the  hands  of  such  a  holder  than  any  other  commercial 
paper."ii 

The  title  of  bona  fide  holders  of  coupon  mortgage  bonds  issued  by  a 
corporation  and  payable  to  bearer,  which  are  taken  before  maturity, 
is  like  the  title  to  commercial  paper  so  taken,  good  against  all  secret 
equities  claimed  by  the  corporation  or  third  party,  and  a  bona  fide 
pledgee  has  the  same  rights  as  a  bona  fide  purchaser  to  the  extent  of 
his  interest  in  the  pledge. 12 

"Where  a  corporation  had  power  to  purchase  its  own  stock  and  to  pay 
therefor  with  its  bonds,  and  bonds  payable  to  bearer  were  so  issued, 
it  was  held  that  the  corporation  was  estopped  to  deny  their  validity  as 
against  innocent  purchasers  for  value. 13 

In  City  of  Elizabeth  v.  Force,  29  N.  J.  Eq.  587  (Court  of  Errors  and 
Appeals,  1878),  it  was  held,  that  where  a  negotiable  city  bond  was 
stolen,  and  its  number  altered  by  the  thief,  it  was  good  in  the  hands 
of  a  subsequent  bona  fide  holder,  who  took  it  for  value. 

While  negotiations  were  pending  between  two  gas  companies  for 
their  consolidation  upon  a  certain  basis  of  indebtedness,  one  of  the 
companies  passed  a  resolution,  without  the  knowledge  of  the  other, 
declaring  a  scrip  dividend  of  ten  per  cent  on  the  amount  of  its  capi- 
tal stock,  with  interest,  payable  at  the  option  of  the  company,  thus  in- 
creasing their  indebtedness  to  that  amount.  Certificates  of  indebted- 
ness were  issued  in  accordance  with  the  resolution.  Consolidation 
was  effected  between  the  companies  without  any  knowledge  of  the 
other  company  as  to  such  resolution  and  such  increased  indebtedness. 
Upon  bill  filed  for  that  purpose,  the  script  was  declared  void,  and  the 
company  issuing  it  was  restrained  from  recognizing  the  script  as  a 
valid  obligation,  and  from  permitting  its  transfer.  "The  only  question 
is,  whether  Mr.  Smith,  a  bona  fide  purchaser  of  the  scrip  for  value 
without  actual  notice,  will  be  protected  in  his  purchase.  That  the  com- 
pany had  no  lawful  authority  for  issuing  the  certificates,  cannot  be 
doubted.  Had  a  purchaser  of  any  of  these  certificates  made  inquiries 
as  to  their  origin,  he  would  have  discovered  that  they  had  been  issued 
contrary  to  law.  Nor  would  he  have  found  anything  in  the  situation 
of  the  affairs  of  the  company  to  have  warranted  the  board  in  issuing 
them.  The  rule  which  is  applied  to  negotiable  commercial  paper  is 
not  applicable  to  such  certificates  as  these.  On  its  face  the  scrip  bears 
evidence  of  its  unusual  character.  It  declares  that  the  person  to  whom 
it  is  issued  is  entitled  to  a  certain  sum  of  money  therein  mentioned. 


11 — Hackensack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  548  (Court  of  Errors 
&  Appeals,   18S3). 

12 — Lembeck  v.  Jarvis  Terminal  Cold  Storage  Co.,  70  N.  J.  Eq.  757 
(Court  of  Errors  &  Appeals,   1906). 

13 — Hoskins  v.  Seaside  Ice  Mfg.,  etc.,  Co.,  68  N.  J.  Eq.  476  (1905). 
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payable,  ratably  with  other  certificates  issued  pursuant  to  the  resolu- 
tion of  April  10,  1871,  at  the  pleasure  of  the  company,  with  interest  at 
the  rate  of  seven  per  cent  per  annum.  No  warrant  for  this  scrip 
would  have  been  found  in  the  charter,  and  the  reference  to  the  pro- 
hibitory limitation  contained  in  the  act  concerning  corporations  would 
have  removed  all  question,  and  would  have  been  decisive  against  its 
validity."  !•! 

Bonds  may  be  the  subject  of  pledge.is 

And  it  has  been  held  that  when  coupon  bonds  having  several  years 
to  run  before  they  become  due,  are  deposited  as  collateral  security,  for 
the  payment  of  promissory  notes  soon  to  mature,  the  fair  presumption 
is  that  they  were  designed  to  be  held  as  a  pledge  and  were  expected  to 
be  sold  after  demand  and  due  notice,  like  goods,  chattels,  stocks  and 
public  securities,  in  case  the  debt  for  which  they  were  pledged  should 
not  be  punctually  paid.is 

The  holder  of  bonds  taken  as  collateral  security  for  an  existing 
debt,  is  a  bona  fide  holder  for  value  to  the  same  extent  as  though  he 
was  a  purchaser  for  cash.i^ 

A  parol  agreement  to  sell  and  assign  a  bond  and  mortgage  is  a  con- 
tract for  the  sale  of  goods,  wares  and  merchandise  within  the  sixth 
section  of  the  statute  of  frauds.  "The  words  'goods,  wares  and  mer- 
chandise' in  the  sixth  section  of  the  statute  are  equivalent  to  the  term 
'personal  property,'  and  are  intended  to  include  whatever  is  not  em- 
braced by  the  phrase,  'lands,  tenements  and  hereditaments'  in  the  pre- 
ceding section."  is 

The  legal  rules  that  apply  to  the  sale  of  a  non-negotiable  certificate 
of  indebtedness,  issued  by  a  corporation,  are  the  same  that  obtain 
when  a  chattel  is  sold,  and  there  is,  consequently,  under  ordinary  cir- 
cumstances, a  warranty  implied  on  such  sale.  Thus  where  the  plaintiff 
purchased  of  the  defendant,  through  a  broker,  what  purported  to  be  a 
certificate  of  a  corporation  declaring  a  scrip  dividend  of  ten  per  cent 
on  the  amount  of  its  capital  stock,  with  interest,  payable  at  the  option 
of  the  company,  which  certificate  was  shown  to  be  spurious  and  had 
been  declared  void  by  a  decree  in  chancery,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover  the  money  thus  paid  from  the  defendant.i^ 


14 — Bailey  v.   Citizens  Gas  Ligrlit  Co.,   27  N.  J.   Eq.  196    (1876). 

15 — Morris  Canal  &  Banking  Co.  v.  Fisher,  9  N.  J.  Eq.  667  (Court  of  Er- 
rors &  Appeals,   1855). 

16 — Morris  Canal  &  Banking  Co.  v.  Lewis,  12  N.  J.  Eq.  323  (Court  of 
Errors   &  Appeals,    1858). 

17 — Lembeck  v.  Jarvis  Terminal  Cold  Storage  Co.,  70  N.  J.  Eq.  757 
(Court  of  Errors  &  Appeals,  1906);  Hoskins  v.  Seaside  Ice  Mfg.,  etc.,  Co., 
68  N.  J.  Eq.  476  (1905);  Allaire  v.  Hartshorne,  21  N.  J.  Law,  665  (Court 
of  Errors  &  Appeals,  1847);  Armour  v.  McMichael,  36  N.  J.  Law,  92  (1872); 
Oliphant  V.  Vannest,  58  N.  J.  Law,  162  (Court  of  Errors  &  Appeals,  1895). 

18 — Greenwood  v.  Law,  55  N.  J.  L.  168  (Court  of  Errors  &  Appeals, 
1892). 

19 — Wood  V.  Sheldon,  42  N.  J.  L.  421  (Court  of  Errors  &  Appeals,  1880). 
See  also  Strickland  v.  National  Salt  Co.,  76  Atl.  1048   (1910). 
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No  corporation  shall  hereafter  plead  or  set  up  the  defense  of  usury  to 
any  action  brought  against  it  to  recover  damages  or  enforce  a  remedy 
on  any  obligation  executed  by  said  corporation  provided,  that  this  act 
shall  not  apply  to  any  such  action  which  is  now  pending.20 

In  a  recent  case  counsel  made  a  point  that  inasmuch  as  certain  bonds 
were  issued  by  a  corporation  to  purchasers  who  paid  eighty-eight  per 
cent  only  of  the  par  value  of  the  bonds,  therefore  the  holders  of  the 
bonds,  by  force  of  the  usury  act,  were  entitled  to  a  lien  for  only  eighty- 
eight  per  cent,  of  the  face  amount  of  the  bonds.  "The  insistence  is  that, 
by  force  of  the  usury  act,  the  bondholders  could  not  maintain  an  action 
against  the  cold  storage  company  to  recover  more  than  eighty-eight 
per  cent,  of  the  face  value  of  these  bonds.  But  against  this  position  the 
bondholders  invoke  the  provision  of  the  act  relating  to  usury  passed 
in  1902.  (P.  L.  1902  p.  459.)  *  *  *  "The  view  of  the  counsel  for 
the  Erie  railroad  is  that  inasmuch  as  the  present  proceeding  is  not 
an  action  brought  against  the  corporation,  therefore  the  provision  of 
the  statute  does  not  control  in  the  present  instance.  It  is  obvious,  how- 
ever, that  the  statute  was  passed  to  protect  those  that  had  made  loans 
of  money  and  had  taken  the  paper  or  bonds  of  a  corporation.  As  to 
such  creditors  it  was  doubtless  intended  to  abolish  the  defense  of  usury 
in  toto.  It  seems  obvious  that  if  a  subsequent  encumbrancer  can  still 
attack  a  claim  of  such  creditors  on  the  ground  of  usury,  the  act  itself 
could  be  easily  defeated.  Nor  do  I  think  that  such  a  construction  of  the 
act  has  a  logical  foundation  in  our  decision.  *  *  *  There  are  statutes 
in  several  states  prohibiting  the  defence  of  usury  on  the  part  of  cor- 
porations, and  concerning  them  Mr.  Cook  remarks  that  in  all  the  states 
the  courts  go  to  the  extreme  in  defeating  this  defence,  if  possible. 
(Cook  Corp.,  §  766b).  Concerning  the  New  York  statute,  it  is  to  be 
remarked  that  in  the  case  of  Vigilancia,  68  Fed.  Rep.  781,  a  New  York 
Corporation  had  issued  its  bonds  at  eighty  cents  on  the  dollar,  and 
creditors  who  held  judgments  subsequent  to  the  mortgage  securing  these 
bonds,  attacked  the  bonds  as  having  been  issued  usuriously.  It  was 
held,  however,  in  the  Federal  district  court,  and  afterwards  in  the 
circuit  court  of  appeals  (73  Fed.  Rep.  452),  that  the  New  York  act  shut 
off  not  only  the  corporation  itself,  but  all  creditors  of  the  corporation, 
from  availing  themselves  of  the  statute  of  usury."  21 

The  statute  does  not  disturb  the  general  rate  of  interest  but  in  effect 
repeals  all  penalties  against  a  higher  rate  as  to  corporations,  and  leaves 
parties  at  liberty  to  make  a  special  contract  with  a  corporation  without 
limitation. 22 

Before  the  act  of  1902  was  passed  it  was  held  that  where  a  corpora- 
tion of  this  state  made  a  promissory  note  in  New  York,  payable  there. 


20 — p.  L.  1902,  p.  459.  See  as  to  application  of  this  act,  Mazarin  v. 
Hudson   County  Real   Estate,   etc.,   Co.,   76  Atl.   322    (1910). 

21 — Lembeck  v.  Jarvis  Terminal  Cold  Storage  Co.,  70  N.  J.  Eq.  757 
<Court  of  Errors  &  Appeals.  1906). 

22 — Bramhall  v.  Atlantic  National  Bonk,  36  N.  J.  L.  243   (1873). 
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with  endorsers,  at  a  larger  rate  of  interest  than  the  general  statute 
of  such  state  permits,  but  in  which  state  by  virtue  of  another  statute  no 
corporation  can  interpose  the  defence  of  usury,  neither  the  corporation 
nor  such  endorsers  can  set  up  the  defense  of  usury. 23 

And  in  Freese  ads.  Brownell,  35  N.  J.  L.  285  (1871),  it  was  held  that 
the  defense  of  usury,  when  unavailing  to  a  corporation,  cannot  be  in- 
voked by  its  surety. 

Where  nothing  appears  in  the  body  of  a  note  to  indicate  who  is  the 
maker  and  it  is  signed  by  a  person  who  affixes  to  his  name  an  official 
title  as  officer  of  a  corporation,  it  is  held  that  the  note  is  prima  facie 
that  of  the  person  so  signing;  but  that  it  is  so  far  ambiguous,  in  respect 
to  the  question  whether  the  officer  or  the  corporation  is  the  maker,  that 
parol  testimony  is  admissible  to  settle  it.  If,  however,  the  note  is  signed 
by  the  corporate  name,  followed  by  the  name  of  a  corporation  officer^ 
who  affixes  to  his  name  his  official  title,  such  note  is  conclusively  taken 
to  be  corporation  paper. 

A  promissory  note  made  in  this  form,  "We  promise  to  pay  to  the 

order  of the  sum  of ,"  and  signed,  "Warrick  Glass 

Works,  J.  Price  Warrick,  Prest.,"  is  the  note  of  the  corporation,  and 
not  the  note  of  Warrick,  or  the  joint  note  of  Warrick  and  the  corpora- 
tion.24 

In  Shotwell  v.  McKown,  5  N.  J.  L.  973  (1820),  where  the  note,  which 
read,  "Three  months  after  date  the  Patent  Cloth  Manufacturing  Com- 
pany promise  to  pay  William  Frazee  or  order,  at  their  manufactory, 
one  hundred  thirteen  and  1/100  dollars,  with  interest,  value  received, 
without  defalcation  or  discount,"  and  was  signed  "William  Shotwell, 
Agent,"  it  was  held  that  said  Shotwell  was  not  answerable  in  his  indi- 
vidual capacity. 

A  bill  of  Exchange  signed  J.  K.,  President  of  E.  &  S.  R.  R.  Co.  leaves 
it  ambiguous  on  the  face  of  it.  In  such  case,  without  any  explanatory 
proof,  J.  K.  individually  would  be  considered  the  drawer  of  the  bill.25 

A  promissory  note  in  the  following  form:  "One  day  after  date  we, 
the  trustees  of  Musconetcong  Grange,  No.  114,  known  as  W.  Flemming 
and  Company,  promise  to  pay  Emma  Vliet  or  bearer  the  sum  of  one 
thousand  dollars  for  value  received,  with  interest  at  5^^  per  cent,  from 
date"  and  signed  "Trustees,  Wm.  M.  Simanton,  Isaac  Woolverton," 
was  held  by  the  Court  of  Errors  and  Appeals  to  be  ambiguous,  and  it 
was  held  that  parol  proof  to  show  the  real  character  of  the  liability 
was  permissible.26 


23— Lane  v.  Watson,  51  N.  J.  L.  186   (1889). 

24 — Reeve  v.  First  National  Bank  of  Glassboro,  54  N.  J.  L.  208   (1891). 
25 — Kean  v.  Davis,  21  N.  J.  L.  683   (Court  of  Errors  &  Appeals,  1847). 
26 — Simanton  v.  Vliet,  61  N.  J.  L.  595;  see  also  Vliet  v.  Simanton,  63  N. 
J.  L.   458   (1899). 
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81.   CORPORATE   MORTGAGES  AND  DEEDS   OF  TRUST;    FORE- 
CLOSURE  PROCEEDINGS. 

Corporate  mortgages  are  of  two  general  kinds,  the  ordinary  mortgage 
to  a  determinate  mortgagee  or  mortgagees,  usually  accompanied  by  a 
bond,  and  the  mortgage  deed  of  trust,  to  a  trust  company  or  other  trustee, 
given  to  secure  an  issue  of  bonds  or  other  securities.  In  respect  to  the 
subject  matter  of  the  mortgage,  deeds  of  trust  by  way  of  mortgage  may 
be  divided  into  three  general  classes,  real  estate  mortgages,  chattel 
mortgages  and  collateral  trust  mortgages.  Or  the  same  mortgage  may 
include  within  its  lien  all  or  any  two  of  such  kinds  of  property. 

Corporations  that  have  the  power  to  borrow  money,  have  also  the 
necessary  power,  as  well  as  the  legal  right,  to  give  obligations  for  its 
repayment  in  any  form  not  expressly  forbidden  by  law.i 

The  execution  of  mortgages,  both  real  and  personal,  to  trustees  is  the 
exertion  of  a  legal  right.2 

A  corporation  mortgage  may  be  proved  by  the  president  or  secretary, 
if  signed  by  them,  though  they  signed  it  by  order  of  the  board  of  di- 
rectors. They  may  be  regarded  as  subscribing  witnesses  within  the 
meaning  of  the  act  respecting  conveyances,  but  it  cannot  be  proved  by 
one  who  did  not  sign  the  mortgage.  It  is  not  requisite  to  a  compliance 
with  he  statute,  in  regard  to  proof  of  such  instruments,  that  the  con- 
tents of  the  instrument  were  made  known  to  the  mortgagor.  A  record 
of  a  mortgage  made  by  transcription  from  a  copy  of  the  mortgage,  ex- 
amined by  the  clerk,  on  production  to  him  of  the  original,  is  in  con- 
formity with  the  requirements  of  the  statute.3 

A  mortgage-deed  to  trustees  for  bondholders,  from  which  words  of 
Inheritance  have  been  inadvertently  omitted,  will  be  reformed  as  against 
subsequent  encumbrances  and  purchasers  with  notice.  Whether  a  fee 
is  intended  to  pass  or  not,  by  a  trust-deed,  may  be  gathered  from  its 
provisions,  in  the  absence  of  words  of  inheritance.* 

Thus  it  was  held  that  a  railway  mortgage  made  to  trustees  without 
words  of  inheritance,  but  empowering  the  trustees,  on  default,  to  sell 
the  mortgaged  premises  and  to  convey  to  the  purchaser  "all  the  estate, 
right,  property  and  interest,  and  to  the  same  extent  as  the  railroad  com- 
pany had  therein  at  the  date  of  the  mortgage,  etc.,"  would  be  rectified 
so  as  to  convey  a  fee.  The  court  may  direct  the  trustees  to  convey  all 
their  title  to  the  purchaser  at  the  foreclosure  sale  in  aid  of  the  execu- 
tion.s 

The  receiver  of  an  insolvent  corporation  cannot  successfully  assail 


1 — Stratton  v.   Allen.   16  N.  J.  Eq.  229    (1863). 

2 — Muchmore  v.  Budd,  53  N.  J.  L.  369,  387  (Court  of  Errors  &  Appeals, 
1891). 

3 — Coe  V.  N.  J.  Midland  Ry.  Co.,  31  N.  J.  Eq.  105   (1879). 

4 — Randolph  v.  N.  J.  West  Line  R.  R.  Co.,  28  N.  J.  Eq.  49  (1877);  Coe  v. 
N.  J.  Midland  Ry.  Co.,   31  N.  J.   Eq.   105    (1879). 

5 — Coe  V.  N.  J.  Midland  Ry.  Co..   31  N.  J.  Eq.  105    (1879). 
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a  mortgage  given  by  the  corporation  because  it  was  executed  for  an 
antecedent  debt.6 

The  right  to  execute  a  mortgage  which  shall  include  corporate  fran- 
chises in  its  lien,  cannot  exist  as  an  implied  power.  The  right  exists 
in  virtue  of  the  general  corporation  act  which  provides  "That  every 
corporation  as  such  shall  be  deemed  to  have  power  *  *  *  to  mortgage 
any  such  real  or  personal  estate  with  their  franchises.''^ 

A  mortgage  may  be  made  a  lien  on  the  outstanding  book  accounts  due 
to  a  mortgagor  and  also  upon  such  book  accounts  as  shall  thereafter 
become  due  to  the  mortgagor  in  the  regular  course  of  his  business.s 

The  rule  is  that  an  assignment  of  an  account  hot  yet  due,  if  absolute 
in  form,  is  not  to  be  contrued  as  a  mere  covenant  to  pay  out  of  the 
fund  because  the  assignor  therein  agrees  to  act  as  agent  of  the  assignee 
in  collecting  the  money;  an  equitable  assignment  of  money  to  be  earned, 
operates  upon  the  fund  as  soon  as  it  is  earned.9 

In  Miller  ads.  Pancoast,  29  N.  J.  L.  250  (1861),  it  was  held  by  the 
Supreme  Court  that  possession  of  personal  property  by  a  mortgagor, 
after  a  mortgage  of  the  property,  is  prima  facie  evidence  of  fraud,  but 
may  be  explained.  Whether  the  transaction  is  fraudulent  or  not,  is  a 
question  of  fact  to  be  settled  by  the  jury.  If  a  merchant  or  manufact- 
urer mortgage  his  stock  of  goods,  and  the  mortgagee  permits  the  mort- 
gagor to  remain  in  possession  of  the  property,  and  sell  it  in  the  usual 
course  of  trade,  the  mortgagor  will  be  considered  acting  as  an  agent  of 
the  mortgagee,  and  as  receiving  the  money  for  him;  but  it  would  be 
otherwise  if  the  whole  stock  should  be  sold  together,  or  in  any  other 
manner  than  in  the  usual  course  of  business. 

A  mortgage  of  a  stock  of  merchandise  which  contains  an  authority 
to  the  mortgagor,  authorizing  him  to  sell  in  the  usual  course  of  his 
business,  is  not,  per  se,  fraudulent.  The  question  whether  such  a  mort- 
gage is  fraudulent  or  not  is  a  question  of  fact,  to  be  determined  by 
proof  in  the  same  manner  as  other  questions  of  fact  are  determined.io 

Vice-Chancellor  Van  Fleet  said:  "The  question  is  this:  Is  the  mort- 
gage of  a  stock  of  merchandise,  which  by  its  terms  permits  the  mort- 
gagor to  sell  the  property  mortgaged  in  the  usual  course  of  business, 
and  also  provides  that  its  lien  shall  extend  to  such  goods  as  may  be 
subsequently  purchased  to  replace  those  sold,  fraudulent,  ipso  facto,  as 


6 Kuser  v.  Wright,  52  N.  J.  Eq.  825  (Court  of  Errors  &  Appeals,  1894). 

See  also  Regina  Music  Box  Co.  v.  Otto  &  Sons,  65  N.  J.  Eq.  582  (1903); 
affirmed   68  N.  J.  Eq.  801    (Court  of  Errors  &  Appeals,  1905). 

7 Thatcher  v.  Consumers  Gas  &  Fuel  Co.,  72  N.  J.  Eq.  825   (1907). 

8 Buvinger  v.  Evening  Union  Printing  Co.,  72  N.  J.  Eq.  321   (1907). 

9_^Cogan  v.  Conover  Mfg.  Co.,  69  N.  J.  Eq.  809  (Court  of  Errors  &  Ap- 
peals, 1906);  Bower  v.  Hadden  Blue  Stone  Co.,  30  N.  J.  Eq.  171  (1878); 
affirmed  30  N.  J.  Eq.  340  (1878);  Bank  of  Harlem  v.  Bayonne,  48  N.  J. 
Eq.  246  (1891);  affirmed  48  N.  J.  Eq.  646  (1891);  Terney  v.  Wilson,  45  N. 
J.  Law,   282    (1883). 

10— Lister  v.  Simpson,  38  N.  J.  Eq.  438  (1884);  affirmed  39  N.  J.  Eq.  595 
(Court  of  Errors  &  Appeals,  1885).  See  also  Miller  ads.  Pancoast,  29 
N.  J.  L.  250   (1S61). 
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to  creditors?"  He  answered  both  questions  in  the  negative,  although 
it  appeared  that  the  stock  mortgaged  had  been  almost  entirely  changed, 
and  that  nearly  all  the  goods  purchased  to  replace  the  goods  sold  had 
been  furnished  by  the  execution  creditor,  who  had  actually  levied  and 
who  was  claiming,  by  virtue  of  his  levy,  priority  over  the  lien  of  the 
mortgage. 11 

But  to  constitute  a  valid  mortgage  at  law  the  mortgagor  must  have  a 
present  property,  either  actual  or  potential,  in  the  thing  sold.  Where 
there  is  a  mortgage  of  goods  to  be  thereafter  acquired  by  the  mortgagor, 
an  execution  levied  upon  the  goods  after  they  are  so  acquired  will,  in 
a  court  of  law,  prevail  over  the  mortgage.12 

In  equity,  however,  a  mortgage  of  personal  property  afterwards  to  be 
acquired  by  the  mortgagor,  attaches  to  the  property  as  soon  as  it  is  ac- 
quired by  the  mortgagor.13 

"If  the  company  acquired,  as  the  petitioners  insist  they  did,  after  the 
delivery  of  the  mortgage,  the  property  in  question,  among  which  are  the 
Long  Branch  &  Sea  Shore  Railroad  and  its  appurtenances,  and  the 
vessels  above  mentioned,  the  lien  of  the  mortgage  attached  to  it  the 
instant  it  was  so  acquired,  and  by  operation  of  these  covenants,  they 
held  it  on,  and  subject  to  the  trusts  of  the  mortgage."!* 

Where  a  mortgage  attaches  to  after  acquired  property,  and  additions 
are  made  to  the  premises,  after  the  title  becomes  vested  in  the  mort- 
gagor, by  the  erection  of  buildings,  or  the  construction  of  embankments, 
or  the  laying  of  rails  for  a  track,  such  additions  become  part  of  the 
mortgaged  premises,  as  they  are  made  on  the  maxim  quicquid  plantatur 
solo,  solo  cedit,  and  enure  to  the  benefit  of  the  mortgagee.  But  where 
the  after  acquired  property  comes  into  the  hands  of  the  mortgagor, 
subject  to  encumbrances,  or  liable  to  liens,  the  mortgage  attaches  to  the 
property  in  the  condition  in  which  it  comes  to  the  mortgagor's  posses- 
sion, subject  to  such  liens  and  encumbrances  as  are  then  on  it.is 

When  a  mortgage  is  given  by  a  railroad  company  on  its  franchises 
and  on  its  roads  to  be  thereafter  built,  and  a  branch  road,  not  in  con- 
templation at  the  date  of  such  encumbrances,  is  afterwards  laid  and 
built,  such  branch  road  will  pass  under  such  mortgage  subject  to  the 
burthens  put  upon  it  by  the  company  in  the  course  and  as  incidents  of 
its  acquisition. 16 


11 — Lister  v.  Simpson,  38  N.  J.  Eq.  438  (1884);  affirmed  39  N.  J.  Eq.  595 
(Court  of  Errors  &  Appeals,   1885). 

12 — Looker  v.  Peckwell,  38  N.  J.  L.  253  (1876):  affirmed  39  N.  J.  L.  134 
(Court  of  Errors  &  Appeals,  1876). 

13 — Williamson  v.  N.  J.  Southern  R.  R.  Co.,  29  N.  J.  Eq.  311  (Court  of 
Errors  &  Appeals,  1878);  Smithhurst  v.  Edmunds,  14  N.  J.  Eq.  408  (1862); 
Gevers  v.  Wright,  18  N.  J.  Eq.  330  (1867);  Willink  v.  Morris  Canal  & 
Banking  Co.,  4  N.  J.  Eq.  377   (1843);  Collerd  v.  Tully,  77  Atl.  1079    (1910). 

14 — Williamson  &  Upton  v.  New  Jersey  Southern  Railroad  Co.,  25  N.  J. 
Eq.  13    (1874). 

15 — Williamson  v.  N.  J.  Southern  R.  R.  Co.,  29  N.  J.  Eq.  311  (Court  of 
Errors  &  Appeals,  1878). 

16_Coe  V.  D.  L.  &  W.  Railroad  Co.,  34  N.  J.  Eq.  266  (Court  of  Errors  & 
Appeals,   1881). 
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Where  a  corporation  executed  a  mortgage  on  all  its  property,  of  every 
nature  and  description,  whether  then  owned  or  thereafter  acquired  by 
it;  and  afterwards  bought  a  lot,  moved  a  house  belonging  to  it  thereon, 
put  a  cellar  under  it,  and  placed  it  in  condition  for  occupation,  it  was 
held  that  it  thereby  acquired  the  equitable  title  to  the  lot,  to  which  the 
lien  of  the  mortgage  attached,  subject  to  the  lien  of  the  vendor  for  the 
purchase  money.i^ 

A  chattel  mortgage  will  cover  after-acquired  property  only  when  such 
intention  clearly  appears  in  the  instrument. is 

If  a  corporation  mortgage  to  trustees  to  secure  an  antecedent  indebt- 
edness, pursuant  to  an  agreement  made  with  a  creditor  to  whom  such 
mortgage  is  to  be  given,  and  the  mortgage,  by  its  terms,  is  made  to  cover 
property  then  owned  and  afterward  to  be  acquired,  and  contains  a 
power  authorizing  trustees  to  sell  on  default  of  payment,  and  a  further 
provision  that  the  trustees  shall  certify  and  deliver  the  bonds  secured 
to  or  upon  the  order  of  the  company,  such  mortgage  is  not  fraudulent 
and  void  under  the  rule  laid  down  in  Owen  v.  Arvis,  26  N.  J.  L.  22 
(1856),  and  National  Bank  of  Metropolis  v.  Sprague,  21  N.  J.  Eq.  530 
(Court  of  Errors  and  Appeals,  1870),  where  the  company  was  solvent 
at  the  time  the  mortgage  was  given. 

"The  second  insistment  of  the  receiver  presents  the  question  whether 
a  purchaser  of  the  equity  of  redemption  in  personal  property,  which  he 
takes  subject  to  a  mortgage  containing  a  covenant  that  all  after-acquired 
property  brought  on  the  premises  by  the  original  mortgagor,  shall  be 
subject  to  the  lien  of  the  mortgage,  is  bound  by  that  covenant  to  the 
extent  of  having  all  he  may  purchase  and  bring  on  the  premises  by  way 
of  increase  or  in  substitution  of  that  exhausted  in  the  ordinary  conduct 
of  the  business,  made  liable  for  a  debt  he  neither  created  nor  assumed. 
The  right  of  a  chattel  mortgagee  to  perfect  his  lien  upon  after-acquired 
property,  when  his  mortgage,  by  its  terms,  is  made  to  extend  to  such 
chattels,  is  based  in  equity  upon  the  theory  that  such  an  agreement  is 
a  present  contract  to  give  a  lien,  which  becomes  effective  as  soon  as  the 
property  comes  into  the  ownership  of  the  mortgagor  or  contractor,  and 
may  then  be  enforced  in  equity  subject  to  any  defence  that  would  be 
available  against  a  bill  for  specific  performance.  The  relief  is  in  the 
nature  of  specific  performance,  and  is  applicable  only  where  the  contract 
is  such  as,  under  the  circumstances,  would  be  the  subject  of  a  decree  for 
specific  performance  against  the  mortgagor,  or  his  assignee  with  notice, 
as  to  such  chattels  as  the  mortgagor  had  purchased  and  then  assigned."2o 


17 — Monmouth  County  Electric  Co.  v.  McKenna,  68  N.  J.  Eq.  160  (1905); 
affirmed  69  N.  J.  Eq.  841   (Court  of  Errors  &  Appeals,  1906). 

18 — Cunningham  v.  Alryan  Woolen  Mills,  69  N.  J.  Eq.  710  (1905);  Col- 
lerd  V.  Tully,   77  Atl.   1079    (1910). 

19 — Regina  Music  Box  Co.  v.  Otto  &  Sons,  65  N.  J.  Eq.  582  (1903);  af- 
firmed 68  N.  J.  Eq.   801   (Court  of  Errors  &  Appeals,  1905). 

20 — Fidelity  Trust  Co.  v.  Staten  Island  Clay  Co.,  70  N.  J.  Eq.  550  (1905); 
see  also  Williamson  v.  New  Jersey  Southern  R.  R.  Co.,  29  N.  J.  Eq.  311 
(Court  of  Errors  &  Appeals,   1878);   Smithurst  v.  Edmunds,   14   N.  J.   Eq. 
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In  McMillan  v.  N.  Y.  Water  Proof  Paper  Co.,  29  N.  J.  Eq.  610  (1878) 
the  Court  of  Errors  and  Appeals  held  that  the  criteria  to  determine 
whether  property  is  real  or  personal  are,  annexation,  appropriation  and 
Intention  to  make  permanent  accession  to  the  freehold. 

In  Feder  v.  VanWinkle,  53  N.  J.  Eq.  370  (1895),  the  Court  of  Errors 
and  Appeals  established  the  rule  which  distinguishes  between  chattels 
which  become  part  of  the  realty  and  those  which  retain  the  character 
of  personality  as  follows: 

Chattels  must,  to  constitute  them  fixtures,  be  actually  annexed  to 
the  real  estate  or  something  appurtenant  thereto.  They  need  not  neces- 
sarily be  attached  to  the  building;  that  is  one  way  of  annexing  them  to 
the  soil,  but  not  the  only  way.  To  satisfy  this  test,  it  is  not  material 
whether  the  substructure  is  brick  or  wood,  or  whether  the  machinery  is 
annexed  to  the  building  or  rests  upon  a  foundation  securely  laid  for  it 
in  the  soil,  and  to  which  it  is  fastened.  The  fact  that  the  chattels  in 
controversy  may  be  removed  and  sold  for  other  uses,  or  that  they  were 
not  made  for  special  adaption  to  the  buildings  in  which  they  are  placed, 
is  not  decisive  of  their  character.  Those  qualities  are  mere  circum- 
stances to  be  considered.  There  must  be  actual  annexation  with  an 
intention  to  make  a  permanent  accession  to  the  freehold,  but  it  is  not 
necessary  that  there  be  an  intention  to  make  the  annexation  perpetual. 
The  intention  must  exist  to  incorporate  the  chattels  with  the  real  estate 
for  the  uses  to  which  the  real  estate  is  appropriated,  and  there  must  be 
the  presence  of  such  facts  and  circumstances  as  do  not  lead  to  but  repel 
the  inference  that  it  is  intended  to  be  a  temporary  annexation. 21 

Whenever  chattels  have  been  placed  in  and  annexed  to  a  building  by 
their  owner,  as  a  part  of  the  means  by  which  to  carry  out  the  purposes 
for  which  the  building  was  erected,  or  to  which  it  has  been  adapted, 
and  with  the  intention  of  permanently  increasing  its  value  for  the  use 
to  which  it  is  devoted,  they  become  fixtures,  as  between  the  owner  and 
his  mortgagee.  "In  the  earlier  cases,  decided  not  only  in  the  supreme 
court  and  the  court  of  chancery,  but  also  in  this  court,  in  determining 
whether  such  intention  existed  with  respect  to  a  given  machine,  the 
conclusion  seems  to  have  been  rested  very  largely  upon  the  method 
adopted  in  making  the  annexation,  and  but  little  consideration  given 
to  the  relation  which  the  machine  bore  to  the  building  in  which  it  was 
located,  or  to  the  other  machinery  in  conjunction  with  which  it  was 
used.  In  Feder  v.  Van  Winkle,  53  N.  J.  Eq.  370,  this  court  took  a  more 
comprehensive  view  of  the  subject  than  had  been  done  in  the  earlier 
cases,  and  gave  controlling  weight  to  the  object  for  which,  rather  than 
to  the  method  by  which,  the  annexation  was  made,  and  declared  that 


408  (1862);  Shaw  v.  Glen,  37  N.  J.  Eq.  32  (1883);  Howell  v.  Francis,  10 
Atl.  436  (1887);  Dunn  v.  Hastings,  54  N.  J.  Eq.  503  (1896);  Cumberland 
Bank  v.  Baker,  57  N.  J.  Eq.  231  (1898);  Stoll  v.  Sibson.  65  N.  J.  Eq.  552 
(1903);  Cunningham  v.  Alryan  Woolen  Mills,  69  N.  J.  Eq.  710  (1905);  Col- 
lerd   v.    Tully,    76   Atl.    1079    (1910). 

21 — Feder  v.  Van  Winkle,  53  N.  J.  Eq.  370   (Court  of  Errors  &  Appeals, 
1895). 
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the  physical  annexation  to  the  freehold  of  machinery  that  was  so  fitted 
for  and  applied  to  the  use  to  which  the  realty  was  appropriated;  that 
the  machinery  and  buildings  became  unified  and  incorporated  together, 
as  a  whole,  for  the  prosecution  of  a  common  purpose  for  an  indefinite 
period  (i.  e.,  so  long  as  the  business  engaged  in  should  be  carried  on 
successfully),  indicated  that  such  machinery  was  designed  to  be,  not  a 
temporary,  but  a  permanent,  accession  to  the  freehold.  In  the  later  case 
of  Temple  Company  v.  Penn  Mutual  Life  Insurance  Co.,  69  N.  J.  L.  36,. 
decided  by  the  supreme  court  at  the  February  Term,  1903,  the  same 
learned  jurist  who  wrote  the  opinion  in  Feder  v.  Van  Winkle,  in  dis- 
cussing the  question  whether  certain  chattels  which  had  been  placed  ia 
a  building  designed  for  and  used  as  a  theatre  (and,  of  course,  annexed 
thereto)  were  fixtures,  declared  that  'whatever  was  incorporated  with 
the  building  to  fit  it  for  use  as  a  theatre  became  part  of  the  realty." 
The  rule  laid  down  in  Feder  v.  Van  Winkle,  and  followed  in  Temple 
Company  v.  Penn  Mutual  Life  Insurance  Co.,  states  the  true  principle 
to  be  applied  in  the  determination  of  the  question  when  it  is  presented. 
Whenever  chattels  have  been  placed  in,  and  annexed  to,  a  building  by 
their  owner  as  a  part  of  the  means  by  which  to  carry  out  the  purposes 
for  which  the  building  was  erected,  or  to  which  it  has  been  adapted,  and 
with  the  intention  of  permanently  increasing  its  value  for  the  use  ta 
which  it  is  devoted,  they  become,  as  between  the  owner  and  his  mort- 
gagee, fixtures  and  as  much  a  part  of  the  realty  as  the  building  itself. 
And  this  is  true  notwithstanding  that  such  chattels  may  be  severed  from, 
and  taken  out  of,  the  building  in  which  they  are  located  without  doing 
any  injury  either  to  them  or  to  it  and  advantageously  used  elsewhere, 
and  notwithstanding  that  the  building  itself  may  thereafter  readily  be 
devoted  to  a  use  entirely  different  from  that  which  was  contemplated 
when  the  annexation  was  made."  22 

A  mortgage  executed  by  a  laundry  company,  after  describing  the  lands 
mortgaged,  continued:  "And  all  personal  and  mixed  estate,  *  *  *  and 
also  all  machinery,  boilers,  engines  and  fixtures  of  every  description." 
The  machinery  included  an  engine,  boiler  and  shafting,  the  engine  being 
bolted  to  a  stone,  brick  or  cement  foundation;  ironing  machines  made 
of  steel  rollers,  connected  above  to  the  shafting  by  a  pulley  and  belt  and 
connected  underneath,  as  well  as  from  above,  with  the  boiler  by  steam- 
pipes;  an  "annihilator,"  fastened  by  lag  screws  and  connected  with  the 
boiler  and  with  the  shafting;  washing  machines  bolted  to  the  floor  and 
connected  with  the  shafting  by  pulley  and  belt;  and  other  laundry  ma- 
chinery similarly  attached.  It  was  held  that  such  things  were  part  of 
the  real  estate  and  covered  by  the  mortgage  though  it  was  recorded  only 
as  a  real  and  not  as  a  chattel  mortgage.23 


22 — Knickerbocker  Trust  Co.  v.  Penn  Cordage  Co.,  66  N.  J.  Eq.  305 
(Court  of  Errors  &  Appeals,  1904);  see  also  Security  Trust  Co,  v.  Temple 
Co.,  67  N.  J.  Eq.   514   (1904). 

23_Atlantic  Safe  Deposit  &  Trust  Co.  v.  Atlantic  City  Laundry  Co.,  64 
N.  J.  Eq.  140  (1902);  see  also  Lee  v.  Hubschmidt  Building  &  Woodwork- 
ing  Co.,    55   N.    J.    Eq.    623    (1897). 
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In  Williamson  v.  N.  J.  Southern  R.  R.  Co.,  29  N.  J.  Eq.  311  (1878),  the 
Court  of  Errors  and  Appeals  held  that  the  engines,  cars  and  rolling 
stock  of  a  railroad  must  be  regarded  as  chattels,  which  have  not  lost 
their  distinctive  character  as  personalty  by  being  aflSxed  to  and  made 
part  of  the  realty,  and  that  a  mortgage  executed  by  a  railroad  corpora- 
tion on  its  road-bed  and  franchises,  together  with  its  engines,  cars  and 
rolling  stock,  so  far  as  regards  the  latter  class  of  property,  is  a  chattel 
mortgage  within  the  provisions  of  the  act  concerning  chattel  mortgages. 
And  in  Speiden  v.  Parker,  46  N.  J.  Eq.  292  (Court  of  Errors  and  Appeals, 
1889),  it  was  held  that  railroad  cars  are  not  fixtures. 

Chancellor  Williamson,  assisted  by  Justice  Ford,  in  October,  1821, 
decided  in  the  case  of  executors  of  Ann  Plume,  deceased,  v.  Christian 
Bone,  and  others  (13  N.  J.  L.  63)— "That  a  mortgage  given  in  February, 
1814,  but  not  recorded  till  the  22nd  of  November  following,  was  notice 
to  a  mortgagee,  who  took  her  mortgage  on  the  4th  of  January,  1815,  and 
had  it  recorded  on  the  19th  of  the  same  month.  In  that  case  it  was  held 
that  there  was  nothing  in  the  act  of  the  7th  of  June,  1799,  which  made 
it  absolutely  necessary  to  the  validity  of  a  mortgage,  that  it  should  be 
recorded  within  thirty  days  after  making  it;  and  that  a  mortgage  might 
be  duly  recorded  within  the  provisions  of  the  act,  although  the  thirty 
days  had  previously  expired;  and  that  the  registry  of  all  mortgages 
duly  recorded  was  notice  to  all  subsequent  purchasers  or  mortgagees." 
(See  the  statutory  provision  on  this  subject,  Part  II  of  this  book.) 

An  unrecorded  mortgage  is  without  validity  as  to  the  creditors  of  a 
corporation,  who,  upon  the  appointment  of  a  receiver  in  insolvency  pro- 
ceedings, have  their  claims  fastened  upon  the  property.24 

In  Von  Schuller  v.  Commercial  Investment  Building  &  Loan  Assn.,  63 
N.  J.  Eq.  388  (1902),  it  was  held  that  a  mortgagee  was  entitled  to  the 
benefit  of  the  recording  acts  as  of  the  date  the  mortgage  was  delivered 
to  the  register,  although  it  was  not  actually  recorded  until  a  later  day. 
Vice-chancellor  Pitney  said:  "The  statute  makes  it  the  duty  of  the 
clerk  to  provide  certain  books  and  to  record  without  delay  every  instru- 
ment of  a  character  mentioned  in  section  20  in  the  proper  book;  but 
it  is  a  matter  of  common  knowledge  that  such  instruments  cannot  be 
and  are  not  immediately  recorded.  Every  person  who  examines  the 
records  for  instruments  of  that  kind,  knows  that  there  are  a  number 
of  instruments  to  be  transcribed,  and  it  is  his  duty  to  look  among  those 
instruments  if  he  wishes  to  make  a  complete  search  to  date." 

Shares  of  capital  stock  of  a  corporation  are  not  goods  and  chattels 
within  the  meaning  of  the  act  concerning  chattel  mortgages.  Hence, 
a  mortgage  of  such  stock  need  not  be  filed  in  accordance  with  the  pro- 
visions of  that  act.25 

A  mortgage  of  a  leasehold  for  a  term  of  two  years  or  more,  is  a 
mortgage  of  realty  within  the  purview  of  the  act  respecting  conveyances. 


24 — ^Hebbard  v.  Southwestern  Land  &  Cattle  Co.,  55  N.  J.  Eq.  18  (1896). 
25— Williamson  v.  N.  J.  Southern  Railroad  Co.,  26  N.  J.  Eq.  398   (1876). 
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and  it  is  not  necessary  to  record  a  mortgage  thereof  as  a  chattel  mort- 
gage.26 

Where  a  mortgage  includes  chattels  as  well  as  real  estate,  it  must  be 
separately  recorded  as  a  chattel  mortgage  (see  Part  II  of  this  book). 
In  a  recent  case  the  court  said: 

"The  contention  first  advanced  on  behalf  of  the  appellant  is  that  the 
recording  of  its  mortgage  among  the  records  of  real  estate  mortgages 
was  a  sufficient  compliance  with  the  provisions  of  the  Chattel  Mortgage 
act.  It  is  not  necessary  to  repeat  the  argument  made  in  support  of  this 
contention.  It  is  enough  to  say  that  the  proviso,  contained  in  section  4 
of  the  act,  makes  it  plain  that,  with  the  exception  of  the  class  of  mort- 
gages designated  therein,  every  mortgage  which  covers  both  real  and 
personal  property  must,  in  order  to  make  it  a  valid  lien  upon  both 
classes  of  property  as  against  creditors,  be  recorded  not  only  among  the 
records  of  real  estate  mortgages,  but  also  in  one  of  the  books  which  the 
statute  under  consideration  requires  to  be  provided  for  the  recording  of 
chattel  mortgages. 

"The  solution  of  the  question  must  depend  upon  whether  the  lodging 
of  the  appellant's  mortgage  for  record  as  a  mortgage  of  chattels  (for 
this  we  consider  to  have  been  the  effect  of  the  letter  of  instructions  sent 
by  the  appellant  to  the  clerk  with  its  mortgage)  was,  within  the  mean- 
ing of  the  statute,  a  recording  of  that  instrument,  notwithstanding  that 
It  was  never  in  fact  transcribed  in  the  official  book  provided  for  the 
purpose.  It  was  held  by  the  learned  vice-chancellor,  in  the  court  below, 
that  a  transcription  of  the  mortgage  in  the  chattel  mortgage  book  was 
necessary  in  order  to  make  it  valid  as  against  creditors.  In  this  view 
we  concur.  The  statute,  in  express  words,  requires  that  there  shall  be 
an  actual  recording  of  these  instruments  in  books  specially  provided, 
and  declares  that  they  shall  be  absolutely  void  against  creditors  unless 
so  recorded.  To  say  that  a  chattel  mortgage,  which  has  been  left  for 
record  but  which  is  afterward  returned  to  the  owner  unrecorded  in  fact, 
has,  nevertheless,  been  recorded  in  contemplation  of  law,  is  to  disregard 
the  plain  meaning  of  the  words  used  in  the  statute,  and  to  arbitrarily 
construe  them  in  such  a  way  is  to  make  the  statute  embrace  a  case  not 
covered  by  it. 

"We  do  not,  however,  concur  in  the  view,  which  seems  to  have  been 
held  by  the  vice-chancellor,  that,  by  force  of  the  provision  of  section  9  of 
the  act,  a  chattel  mortgage  is  void  as  against  creditors  until  it  is  actually 
transcribed  in  the  records.  The  seventh  section  of  the  act  requires  the 
clerk  to  enter,  at  the  foot  of  the  record,  the  time  when  the  mortgage 
was  received  by  him  for  record,  and  also  to  endorse  that  time  on  the 
instrument  itself.  Manifestly  the  purpose  of  this  requirement  was  to 
advise  persons  who  should  inspect  either  the  record  or  the  mortgage 
itself  of  the  time  when  the  instrument  was  lodged  for  record,  and  no 
reason  can  be  perceived  for  affording  this  information,  unless  it  was 


26 — Lembeck    &    Betz    Eagle    Brewing   Co.    v.    Kelly,    63    N.    J.    Eq.    401 
(1902). 


MORTGAGES.  237 

intended  that  the  record,  when  made,  should  relate  hack  to  that  time; 
in  other  words,  that  the  deposit  of  the  instrument  for  record,  and  its 
transcription  in  the  record,  should  be  presumed  to  have  occurred  at 
one  and  the  same  time.  It  follows,  therefore,  that,  as  soon  as  a  chattel 
mortgage  is  deposited  for  record  in  the  clerk's  office,  it  must  be  pre- 
sumed to  have  been  forthwith  transcribed  in  the  records;  and  that 
presumption  continues  so  long  as  it  remains  in  the  office  and  until  it 
is  actually  transcribed;  and  when  that  is  done  the  presumption  be- 
comes conclusive.  When,  however,  the  mortgage  is  taken  away  from 
the  clerk's  office,  without  having  been  recorded,  the  presumption 
raised  by  the  statute,  being  contrary  to  the  fact,  ceases  to  exist  and 
the  mortgage  stands  in  the  same  condition,  so  far  as  creditors  are 
concerned,  as  if  it  had  never  been  lodged  for  record."  27 

The  Chattel  Mortgage  Act  was  not  repealed  by  the  provisions  of  an 
act  respecting  conveyances  (Revision  of  1898)  relating  to  the  record- 
ing of  certain  chattel  mortgages  and  conveyances  of  personal  prop- 
eTty.28 

The  ninth  section  of  the  Chattel  Mortgage  Act  has  a  twofold  pur- 
pose: First,  it  changed  the  previously  existing  law  requiring  a  mort- 
gage to  be  refiled,  by  providing  that  when  once  recorded  according  to 
the  act,  it  should  be  valid  until  canceled;  second,  it  enables  the  mort- 
gagee, who  fails  to  record  his  mortgage  immediately,  to  preserve  his 
lien  as  against  all  persons  who  become  creditors  of  the  mortgagor 
after  the  mortgage  is  actually  recorded,  and  in  that  respect  puts  him 
on  the  same  footing  with  one  who  purchases  or  takes  a  mortgage  after 
the  prior  mortgage  is  recorded.29 

By  virtue  of  the  9th  section  of  the  Chattel  Mortgage  act  of  May 
22nd  1885,  the  mortgagee  will  have  priority  over  all  creditors  of  the 
mortgagor,  where  the  debt  or  obligation  is  incurred  after  the  mort- 
gage is  recorded,  although  it  is  not  recorded  immediately.  Creditors 
of  the  mortgagor  who  have  claims  in  their  own  right  before  the  chattel 
mortgage  is  recorded,  or  who  acquire  by  assignment  claims  which 
accrued  before  the  mortgage  is  recorded,  will  be  entitled  to  priority- 
over  the  mortgagee,  and  may  on  recovery  of  judgment  assert  their 
rights  notwithstanding  a  voluntary  assignment  by  the  mortgagor  for 
the  equal  benefit  of  creditors.so 

In  Roe  V.  Meding,  53  N.  J.  Eq.  350  (1895),  the  Court  of  Errors  and 
Appeals  declared  that  the  requirement  of  the  fourth  section  of  the 
Chattel  Mortgage  Act,  is  for  immediate  recording  or  immediate  taking 
possession,  for  the  obvious  reason  that  one  or  the  other  is  necessary 
to  give  notice  to  possible  creditors  of  the  mortgagor  of  the  mortgagees 


27 — Knickerbocker  Trust  Co.  v.  Penn  Cordags  Co.,  66  N.  J.  Eq.  305 
(Court   of  Errors   &  Appeals,    1904). 

28 — Brown  v.  Harris,  67  N.  J.  L.  207    (1901). 

29 — Roe  V.  Meding,  53  N.  J.  Eq.  350   (Court  of  Errors  &  Appeals,  1895). 

30 — Wimpfheimer  v.  Perrine,  67  N.  J.  Eq.  597  (Court  of  Errors  &  Ap- 
peals, 1901). 
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interest  in  the  goods.  In  that  case  the  delay  in  recording  was  less 
than  three  months,  yet  it  was  held  to  invalidate  the  chattel  mortgage. 
The  court  held  that  under  the  fourth  section  of  the  Chattel  Mortgage 
Act  of  May  2,  1885,  unless  the  mortgagee  takes  possession  or  records  his 
mortgage  immediately,  his  mortgage  is  postponed  as  to  all  creditors, 
whether  they  became  such  before  or  after  the  mortgage  was  recorded 
or  possession  taken.  That  section  applies  not  alone  to  "judgment 
creditors"  but  to  all  creditors  of  the  mortgagor.  Immediate  possession 
or  immediate  recording  means  as  soon  as  may  be  by  reasonable  dili- 
gence and  dispatch  under  the  circumstances  of  the  case. 

In  Pryor  v.  Gray,  70  N.  J.  Eq.  413  (1905);  affirmed  72  N.  J.  Eq. 
436  (Court  of  Errors  and  Appeals,  1907),  it  was  held  that  a  chattel 
mortgage  made  July  13,  1904,  and  not  recorded,  where  possession  of 
the  property  was  not  taken  thereunder  until  December  6,  1904,  was 
voidable,  at  the  suit  of  a  receiver  in  insolvency,  who  was  appointed 
on  December  16,  1904. 

A  chattel  mortgage,  void  as  to  creditors,  for  want  of  the  statutory 
affidavit  and  proper  record,  is  a  lien  upon  the  property  mortgaged  so 
far  as  the  rights  of  the  parties  to  the  instrument  are  affected.  Such  a 
mortgage  is  valid  against  the  claims  of  the  receiver  of  an  insolvent 
corporation,  unless  it  is  made  to  appear  that  he  is  contesting  it  for 
the  benefit  of  creditors,  whose  debts  have  been  fastened  on  the  per- 
sonal property  of  the  corporation  by  virtue  of  the  insolvency  proceed- 
ings.3i 

Vice-Chancellor  Bergen  said:  "The  question  presented  on  the  final 
hearing  of  this  cause  having  been  disposed  of  in  accordance  with  the 
situation  then  existing,  application  is  now  made  for  a  rehearing,  and  an 
order  permitting  the  defendant  Dickinson  [the  receiver  of  the  purchaser 
of  the  mortgaged  chattels]  to  amend  his  answer  so  that  it  may  set  out 
that,  as  receiver  of  the  defendant  corporation,  he  represents  creditors 
whose  debts  are  unpaid,  and  also  for  permission  to  submit  testimony  in 
support  of  such  amendment,  it  being  suggested  to  the  court  that  this 
defense  was  inadvertently  overlooked  by  counsel  on  the  former  hear- 
ing." The  motion  was  granted,  Vice-Chancellor  Bergen  saying:  "Be- 
fore the  Recording  Act,  chattel  mortgages,  unaccompanied  by  change 
of  possession,  were  prima  facie  fraudulent,  as  to  creditors,  mortgagees 
or  purchasers,  without  notice,  the  fraud  inferred,  however,  being  sub- 
ject to  explanatory  evidence  of  the  bona  fides  of  the  transaction,  and 
the  act  referred  to  was  passed  to  enable  the  holder  of  a  mortgage  to 
permit  the  owner  to  retain  possession,  and  at  the  same  time  warn  all 
who  might  give  credit  to  the  owner  because  of  his  possession  of  the 
goods  that  there  was  an  ourstanding  claim  against  them.  This  mort- 
gage in  the  absence  of  the  statute,  would  be  void  as  to  every  creditor 
of  a  subsequent  owner  of  the  goods  who  might  obtain  a  lawful  lien 
thereon,  because  possession  of  the  goods  had  not  been  taken  by  the 
mortgagee,  unless  such  non-transfer  was  satisfactorily  explained,  for 


31 — Fidelity  Trust  Co.  v.  Staten  Island  Clay  Co.,  70  N.  J.  Eq.  550  (1905). 


MORTGAGES.  239 

such  neglect  to  take  possession  was  held  to  be  prima  facie  fraudulent. 
*  *  *  I  think  the  words  and  plain  intent  of  the  act  are  *  *  *  that 
it  makes  such  mortgages  void  as  against  the  creditors  of  any  owner 
holding  the  property  subject  to  such  unrecorded  mortgage  with  the 
knowledge  and  consent  of  the  mortgagee.  When  conditions  change, 
and  innocent  parties  may  suffer,  it  becomes  the  duty  of  the  mortgagee 
to  warn  them  by  taking  possession,  if  he  desires  to  obtain  priority  of 
lien.  My  conclusion  is  that,  under  the  conditions  present  here,  this 
mortgage  is  void  as  against  the  creditors  of  the  purchasers  from  the 
mortgagor,  and  that  the  Recording  act  does  not  remove  the  imputation 
of  fraud  which  the  common  law  attached  to  a  chattel  mortgage  of 
goods  unaccompanied  by  change  of  possession,  and  that  while  it  may 
not  be  void  as  to  the  purchaser  because  of  notice,  such  notice  is  not 
chargeable  to  his  creditors.  It  therefore  follows,  that  if  this  applicant 
can  support  with  evidence  the  allegations  he  proposes  to  incorporate 
in  his  amended  answer,  this  mortgage  would  be  void  as  to  such  cred- 
itors, and  I  will  allow  the  motion."  32 

Where  a  chattel  mortgage,  reciting  the  debts  which  it  was  given  to 
secure,  is  recorded  in  pursuance  of  the  provisions  of  the  statute,  its 
recitals  are  evidence  of  the  existence  of  the  debts  against  subsequent 
creditors  of  the  mortgagor,  notwithstanding  the  mortgagor  has  re- 
tained possession  of  the  chattels.  Mr.  Justice  Dixon  said:  "But  the 
force  of  such  evidence  against  creditors  would,  at  common  law,  have 
been  overcome  by  the  fact  that  possession  of  the  chattels  remained 
with  the  mortgagor,  that  circumstance  being,  at  common  law  and  in 
favor  of  creditors,  prima  facie  evidence  of  fraud  (Miller  ads.  Pan- 
3oast,  29  N.  J.  L.  250),  which  could  not  be  rebutted  without  further 
proof  that  the  mortgage  itself  afforded  of  a  valuable  consideration. 
But  now,  under  the  statute  above  quoted,  chattel  mortgages,  when  re- 
corded pursuant  to  the  provisions  of  the  act,  become  valid  against  the 
creditors  of  the  mortgagor,  notwithstanding  his  retention  of  posses- 
sion. In  the  validity  thus  established  is  included  the  evidential  eflB- 
cacy  of  all  recitals  in  the  instrimient  with  regard  to  facts  that  go  to 
constitute  the  mortgage,  among  them  the  indebtedness  to  be  se- 
cured." 33 

The  affidavit  of  consideration  annexed  to  a  chattel  mortgage  must, 
on  its  face,  or  by  reference  to  the  annexed  mortgage,  show  how  the 
relation  of  creditor  and  debtor  arose  between  the  mortgagee  and  the 
mortgagor.34 

"The  law  requires  that  the  statement  shall  be  true,  not  that  the 
affiant  shall  know  it  to  be  true.  Had  the  statute  not  indicated  the  per- 
son who  was  to  make  the  affidavit,  then  it  might  well  have  been  as- 
sumed that  it  was  to  be  made  by  one  cognizant  of  the  facts;  but  here  the 


32 — Fidelity  Trust  Co.  v.  Staten  Island  Clay  Co.,  70  N.  J.  Eq.  558  (1905). 
33 — Fletcher  v.  Bonnet,  51  N.  J.  Eq.  615    (Court  of  Errors  &  Appeals, 
1893. 

34— Dunham  v.  Cramer,   63  N.   J.   Eq.   151    (1902). 
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person  or  class  of  persons  is  designated,  without  reference  to  their 
knowledge.  It  may  often  happen  that  no  person  within  the  class  is 
directly  cognizant  of  'the  consideration  of  the  mortgage  and  the  amount 
due  and  to  grow  due  thereon,'  as  in  the  case  of  an  assignee  of  a  pre- 
existing debt,  or  an  executor  or  administrator,  taking  security  for  a 
debt  due  the  decedent,  yet  certainly  such  a  person  may  become  'the 
holder'  of  a  chattel  mortgage,  and  must  be  competent  to  make  the 
statutory  affidavit."  s^ 

Where  a  chattel  mortgage  is  made  and  delivered  to  a  trustee  for 
creditors,  he,  as  holder,  is  competent  to  make  the  affidavit  required  by 
statute  to  give  the  mortgage  full  effect.se 

Where  a  corporation  is  the  holder  of  the  mortgage  an  affidavit  of 
consideration,  made  by  the  vice-president,  is  valid  without  any  allega- 
tion of  specific  authority.  The  court  held  that  the  fact  appearing  that 
the  affidavit  was  made  by  such  officer  was  prima  facie  evidence  that  he 
was  acting  in  his  proper  official  capacity  and  by  authority.37 

In  Watson  v.  Rowley,  63  N.  J.  Eq.  195  (1902),  it  was  held  that  the 
mortgagor  cannot  act  as  the  agent  of  the  holder  in  making  the  af- 
davit. 

In  Miller  v.  Gourley,  65  N.  J.  Eq.  237  (1903),  the  affidavit  of  the 
mortgagee  annexed  to  the  mortgage  stated  the  true  consideration  of 
the  mortgage  to  be  "Twenty  Thousand  Dollars,  two  thousand  dollars 
thereof  in  cash  loaned  by  the  mortgagee  to  the  mortgagor,  and  the 
balance  thereof  in  work  and  labor  performed  by  the  mortgagee  for 
the  mortgagor  at  its  request."  The  evidence  showed  that  this  was 
not  the  true  consideration  of  the  mortgage.  It  was  held  in  a  suit  by 
the  receiver,  that  the  mortgage  was  wholly  invalid  as  a  chattel  mort- 
gage, under  the  provisions  of  section  4  of  the  Chattel  Mortgage  act. 

A  chattel  mortgage  had  annexed  thereto  an  affidavit  made  in  Penn- 
sylvania, before  a  notary  public  of  that  state,  but  the  jurat  did  not 
contain  a  recital  that  the  officer  taking  the  affidavit  was  a  notary  pub- 
lic, as  provided  for  in  section  five  of  the  Oaths  Act.  It  was  held,  that 
such  mortgage  was  not  void  as  to  the  creditors  of  the  mortgagor  for 
lack  of  such  recital. ss 

A  mortgage  may  be  discharged  either  by  entry  by  a  clerk  on  the 
margin  of  the  registered  mortgage  of  the  minute  of  its  discharge  (2 
Gen.  Stat.  p.  2107,  I  23),  or  by  an  acknowledged  certificate  which  should 
be  recorded  (§  25). 39 


35 — Fletcher  v.  Bonnet,  51  N.  J.   Eq.   615    (Court  of  Errors  &  Appeals, 

1893). 

36 — Fletcher  v.  Bonnet,   51  N.   J.  Eq.   615    (Court  of  Errors  &  Appeals,. 

1893). 

37 — American  Soda  Fountain  Co.  v.  Stolzenbach,  75  N.  J.  L.  721  (Court 
of  Errors  &  Appeals,  1908). 

38 — Magowan  v.  Baird,  53  N.  J.  Eq.  656  (Court  of  Errors  &  Appeals, 
1895).     See  also  Earle  v.  National  Metallurgic  Co.,  76  Atl.  555  (1910). 

39 — Manchester  B.  &  L..  Association  v.  Beardsley,  72  N.  J.  Eq.  714 
(1907). 
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A  mortgagor  will  not  be  permitted  to  permit  waste  upon  the  mort- 
gaged premises  to  the  extent  of  rendering  them  an  insufficient  security 
for  the  mortgage  debt.  No  authority  to  permit  waste  upon  mort- 
gaged premises  will  be  implied  from  the  object  for  which  the  property 
was  purchased  nor  from  the  price  agreed  to  be  paid.^o 

The  mortgagee  may  invoke  the  restraining  power  of  a  Court  of 
Equity  to  prevent  injury  to  his  security  by  waste  being  actually  com- 
mitted or  threatened.  For  trivial  acts  of  waste,  the  courts  will  not 
interfere,  but  when  the  mortgagor's  security  is  upon  the  plant  and 
franchises  of  a  corporation  engaged  in  the  quasi  public  business  of 
carrying  passengers  by  means  of  the  mortgaged  premises,  and  when  it 
is  made  to  appear  that  a  course  of  conduct  is  threatened  by  the  mort- 
gagor and  others  with  the  mortgagor's  connivance  and  consent  and 
about  to  be  pursued,  which  it  may  reasonably  be  inferred  may  result 
in  preventing  or  diminishing  the  power  to  make  profitable  use  of  the 
plant  under  the  franchises,  a  case  is  made  which  justifies  the  inter- 
vention of  the  mortgagee  and  requires  the  court  to  interfere  to  pro- 
tect his  interest.4i 

While  a  mortgagor  or  an  owner  of  premises  subject  to  a  mortgage 
is  entitled  to  manage,  control  and  dispose  of  the  mortgaged  premises 
at  his  pleasure,  yet,  the  mortgagee  thereof  may  demand  relief  against 
the  mortgagor  or  his  assigns,  owners  of  the  mortgaged  premises  or 
lessees  thereof,  if  their  acts,  if  carried  out  according  to  their  contracts 
and  proposed  plans,  will  operate  to  depreciate  the  value  of  the  prop- 
erty upon  which  the  mortgage  is  security,  and  may  obtain  relief 
against  the  execution  of  the  plan  proposed  by  the  lease  and  contract 
between  the  owner  and  the  lessee  if  the  plan  tends  to  diminish  the 
power  of  the  street  railway  corporation  to  operate  its  plant  under  its 
franchises  with  profit.^a 

At  common  law  the  mortgagor  could  not  plead  a  suit  in  equity  on  a 
mortgage,  for  a  foreclosure,  as  a  bar  to  an  action  at  law  on  the  bond, 
to  secure  which  the  mortgage  had  been  given. 43 

In  a  strict  foreclosure  at  common  law  the  decree  simply  cut  off  the 
equity  of  redemption  and  foreclosed  the  mortgagor  from  redeeming  his 
estate  by  payment  of  the  mortgage  debt;  and  the  estate  of  the  mort- 
gagee, which  in  its  inception  was  conditional  and  defeasible,  became 
thereby  absolute.  Thereafter  the  mortgagee  was,  as  of  the  estate 
granted  and  conveyed  by  the  mortgage,  discharged  from  the  condition 
of  defeasance,  and  he  held  the  estate  as  if  the  original  conveyance  had 
been  absolute.  In  a  suit  by  a  mortgagee  to  enforce  his  mortgage, 
whether  by  scire  facias  or  by  bill  for  foreclosure  and  sale,  a  purchaser 


40 — Cogg-ill  V.  Milburn  Land  Co.,   25  N.   J.   Eq.    87    (1874). 

41 — Fidelity  Trust  Co.  v.  Hoboken  &  Manhattan  Railroad  Co.,  71  N.  J. 
Eq.    14    (1906). 

42 — Fidelity  Trust  Co.  v.  Hoboken  &  Manhattan  Railroad  Co.,  71  N.  J. 
Eq.  14  (1906).     As  to  foreclosure  of  mortgages,  see  Part  II  of  this  book. 

43 — ^^Copperthwait  v.  Dummer,  18  N.  J.  L.   258    (1841). 

N.  J.  Corp.  Law— 16 
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at  the  sale  of  the  mortgaged  premises  takes  the  place  of  the  mort- 
gagee in  proceedings  in  strict  foreclosure  at  common  law.  His  title 
relates  back  to  the  time  of  the  execution  of  the  mortgage.  He  suc- 
ceeds as  well  to  the  title  and  estate  acquired  by  the  mortgagee,  by  the 
delivery  of  the  mortgage  deed,  as  to  the  estate  the  mortgagor  had  at 
the  time  of  the  execution  of  the  mortgage.  Certain  acts  of  1880  and 
1881  4*  subjected  the  estates  of  mortgagees  to  conditions  of  redemption 
which  did  not  previously  exist. 

As  applied  to  antecedent  mortgages  these  acts  were  held  to  be  un- 
constitutional and  void,  in  that  they  subjected  the  purchaser's  title  to 
redemption  after  sale,  thereby  diminishing  the  vendible  value  of  the 
mortgage  estate  and  impairing  the  obligation  of  the  contract  contained 
in  the  mortgage.-ts 

Since  the  statute  of  1880  (P.  L.  1880,  p.  255),  a  personal  decree  for 
a  deficiency  cannot,  on  foreclosure,  be  obtained  against  a  mortgagor. 
In  Allen  v.  Allen,  34  N.  J.  Eq.  493  (1881),  it  was  held,  however,  that 
the  grantees  of  mortgaged  premises  who  assume  the  payment  of 
the  mortgage  in  their  respective  deeds,  are,  nevertheless,  still  liable  to 
the  mortgagee  on  their  several  assumptions,  if  a  deficiency  remain  after 
foreclosure,  and  that  their  liability  may  be  enforced  through  an  in- 
dependent suit  in  equity. 

"The  act  of  March  23,  1881,  provides  that,  in  all  cases  where  a  bond 
and  mortgage  has  been  given  for  the  same  debt,  all  proceedings  to 
collect  said  debt  shall  be,  first,  to  foreclose  the  mortgage,  and  if  the 
sale  of  the  mortgaged  premises  shall  not  produce  a  sum  sufficient  to 
satisfy  the  claim,  then  it  shall  be  lawful  to  sue  on  the  bond  for  the 
deficiency.  The  statute  is  comprehensive — it  in  terms  applies  to  all 
cases.  It  is  imperative  that  all  proceedings  to  collect  the  debt  shall 
be,  first,  to  foreclose  the  mortgage  securing  it,  and  the  further  provi- 
sion that  it  shall  be  lawful  to  proceed  on  the  bond  for  the  deficiency 
after  sale  of  the  mortgaged  premises,  by  clear  implication  excludes  the 
right  to  sue  upon  the  bond  before  foreclosure.  The  interest  is  part  of 
the  debt  due  on  the  bond  and  secured  by  the  mortgage,  and  the  suit 
for  it  is  a  proceeding  to  collect  the  debt  before  foreclosure,  in  contra- 
vention of  the  provisions  of  the  statute."  *«  It  was  held,  therefore, 
that  suit  on  overdue  interest  coupons,  on  coupon  bonds  secured  by 
mortgage  on  lands  in  this  state,  will  not  lie  until  after  foreclosure  and 
sale  of  the  mortgaged  premises. 

The  object  of  the  act  of  1881,  which  prohibits  suit  upon  the  bond 
until  sale  is  made  under  the  decree  of  foreclosure,  is  to  compel  the 
mortgagee  to  look  primarily  to  the  mortgaged  premises  for  payment. 


44 — P.  L,.  1880,  p.  255;  P.  L.  1881,  p.  184.  These  statutes  will  be  found 
in  Part  II  of  this  booli. 

45 — Champion  v.  Hinkle,  45  N.  J.  Eq.  162  (1888).  See  also  Coddington 
V.  Blspham,  36  N.  J.  Eq.  574   (Court  of  Errors  &  Appeals,  1883). 

46 — Holmes  v.  Seashore  Electric  Railway  Co.,  57  N.  J.  L.  16  (1894). 
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and  to  limit  the  time  for  suing  upon  the  bond  for  deficiency  to  six 
months  from  the  date  of  sale.47 

"The  entire  scheme  and  purpose  of  the  act  of  1881  is  to  control  the 
remedies  given  by  law  to  the  obligee  and  mortgagee,  before  the  enact- 
ment of  this  new  law,  for  the  benefit  of  the  obligor  and  mortgagor  in 
every  feature  of  the  statute.  This  clearly  appears  in  the  third  section, 
where  the  recovery  on  the  bond,  after  the  foreclosure  of  the  mortgage, 
is  made  to  operate  as  an  opening  of  the  foreclosure  sale,  and  the  time 
given  for  the  redemption  of  the  mortgaged  land,  to  the  person  against 
whom  the  judgment  has  been  recovered.  It  is  intended  to  make  the 
secondary  security  which  binds  only  the  mortgaged  land  the  primary 
remedy,  instead  of  the  bond  which  reaches  all  the  personal  and  real 
property  of  the  obligor.  It  says  in  effect  to  the  mortgagee.  Make  your 
money  out  of  your  mortgage;  if  you  do  not,  we  will  put  hindrances  on 
the  collection  of  your  bond,  first,  by  requiring  you  to  bring  your  suit 
thereon  in  six  months  after  the  foreclosure  sale,  under  penalty  of  los- 
ing this  security;  and  if  you  bring  suit  on  the  bond  the  mortgagor  may 
redeem  his  land  to  keep  his  other  property  from  seizure  and  sale  by 
payment  of  the  debt  he  owes  at  the  end  of  all  legal  proceedings.  The 
time  given  for  suit  on  the  bond  and  redemption  of  the  land  are  mere 
qualifications  and  incidents  to  the  main  purpose  of  the  act,  and  so  con- 
nected as  to  be  inseparable."  48 

The  terms  of  the  act  requiring,  in  case  of  a  bond  and  mortgage  given 
for  the  same  debt,  that  the  mortgage  shall  be  first  foreclosed,  are  not 
waived  by  giving  with  the  bond,  a  warrant  to  confess  judgment;  and 
a  judgment  entered  upon  such  bond  before  the  foreclosure  of  the  ac- 
companying mortgage  is  irregular.  The  court  said,  however,  that 
"The  statute  is  one  the  protection  of  which  can  probably  be  waived. 
It  seems  to  be  enacted  for  the  benefit  of  individuals,  and  not  to  secure 
any  object  of  public  policy  or  morality.  The  right  to  waive  a  privi- 
lege conferred  by  a  statute  of  this  kind  is  undoubted."  49 

And  in  a  later  case  it  was  held  that  the  act  of  1881  does  not  apply 
where  the  mortgagor  subsequently  executes  a  warrant  of  attorney  to 
confess  judgment  for  the  same  debt  with  intention  that  judgment  shall 
be  entered  at  once.so 

"A  reading  of  the  act  of  March  23rd,  1881,  whose  protection  is  here 
invoked,  shows  that  the  bond  and  mortgage  covered  thereby  was  the 
well  known  and  time  honored  bond  and  mortgage  which  had  been  from 
time  immemorial  in  use  in  New  Jersey,  namely,  a  bond  in  a  penal  sum 
double  the  amount  of  the  indebtedness  conditioned  to  pay  the  real  in- 
debtedness at  the  time  specified.  The  mortgage  was  an  ordinary  com- 
mon law  conveyance  in  fee  simple  with  a  proviso  that  if  the  money 


47 — Smith  v.  Crater,  43  N.  J.  Eq.  636  (Court  of  Errors  &  Appeals,  1887). 
48 — Morris  v.   Carter,   46   N.   J.   L.    260,   268    (1884). 

49 — Hellyer  v.  Baldwin,  53  N.  J.  L.  141   (1890);  citing  Quick  v.  Corlies, 
39  N.  J.  L.  11  (1876).     See  also  Van  Aken  v.  Tice.  60  N.  J.  L.  377  (1897). 
50 — Andrus  v.  Burke,  61  N.  J.  Eq.  297   (1901). 
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secured  in  the  bond  should  be  paid  according  to  the  conditions  thereof, 
then  the  conveyance  should  be  void,  otherwise  to  remain  in  full  force 
and  virtue.  Now,  it  requires  no  argiunent  to  sustain  the  position  that 
the  act  in  question  being  in  derogation  of  the  common  law  must  be 
construed  strictly.  It  was  so  held  by  the  late  Chancellor  Runyon  in 
Crater  v.  Smith,  42  N.  J.  Eq.  348,  and  his  decree  in  that  case  was  af- 
firmed by  the  Court  of  Errors  and  Appeals  in  43  N.  J.  Eq.  636,  and  the 
objects  of  the  law  explained  by  the  same  learned  judge  who  spoke  for 
the  Supreme  Court  in  the  case  cited  from  57  N.  J.  Law,  16.  *  *  * 
There  a  party  held  a  bond  and  mortgage  against  a  decedent  whose  es- 
tate was  insolvent,  and  before  foreclosing  his  mortgage  he  presented  a 
sworn  claim  to  the  administrator  which  was  stricken  out  by  the  Or- 
phan's Court  on  the  strength  of  this  statute,  and  was  reinstated  and 
held  to  be  valid  by  both  the  Chancellor  in  the  Prerogative  Court  and 
the  Court  of  Errors  and  Appeals  on  appeal  therefrom;  and  it  was  fur- 
ther held  that  the  creditor  having,  after  presenting  his  claim  as  just 
stated,  foreclosed  his  mortgage  and  shown  a  deficiency  on  his  bond, 
his  claim  previously  presented  should  stand  for  such  deficiency  with- 
out any  suit  being  brought  on  the  bond  and  after  six  months  had 
elapsed  after  foreclosure."  si 

"That  a  single  bondholder,  or  several  combined,  holding  bonds  se- 
cured by  a  mortgage  given  to  a  trustee,  may  maintain  such  a  suit  in  his 
or  their  own  name  or  names,  although  the  mortgage  provides  for  a  suit 
by  the  trustee,  is  well  settled.  The  right  given  to  the  trustee  to  fore- 
close is  cumulative,  and  not  exclusive  of  the  right  of  the  bondholders. 
Their  rights  arise  out  of  the  fact  that  they  are  the  parties  beneficially 
interested  in  the  mortgage  security.  It  is  primitive  and  fundamental 
in  its  character,  and  can  be  taken  away  only  by  some  provision,  express 
or  implied,  found  in  the  instrument  itself.  McFadden  v.  Railroad  Co., 
49  N.  J.  Eq.  176  (1891),  where  will  be  found  an  exhaustive  considera- 
tion of  the  subject  by  Vice-Chancellor  Green;  and  see  (on  p.  184)  his 
extract  from  the  opinion  of  Mr.  Justice  Matthews,  speaking  for  the 
Supreme  Court  of  the  United  States,  in  Railroad  Co.  v.  Fosdick,  106 
U.  S.  47  (at  p.  68).  And  see  also  Johnes  v.  Cutwater,  55  N.  J.  Eq.  398 
(1897). 

"In  the  present  case  the  trustee  did  not  positively  decline  to  act, 
but  he  imposed  terms  which,  I  think,  the  complainants,  under  the  cir- 
cumstances, were  not  bound  to  accept,  and  were  quite  justified  in  falling 
back  on  what  I  think  was  their  primitive  right."  ^2 

Such  suit  ordinarily  should  be  brought  by  the  bondholder  in  be- 
half of  himself  and  all  other  bondholders,  but  an  averment  to  this 
effect  is  unnecessary  when  default  has  been  made  only  on  the  bonds 
held  by  complainant.ss 


51 — Pitney,  V.  C,  in  Reinhardt  v.  Interstate  Telephone  Co.,  71  N.  J.  Eq. 
70    (1906). 

52— Schultze  v.  Van  Doren,  64  N.  J.  Eq.  465  (1903);  affirmed  65  N.  J.  Eq. 
674    (Court  of  Errors  &  Appeals,   1903). 

53 — McFadden  v.  Mays  Landing  &  Egg  Harbor  City  R.  R-  Co.,  49  N.  J. 
Eq.  176   (1891). 
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But  he  will  not  be  permitted  to  proceed  without  bringing  in  the 
other  bondholders  in  some  manner.''* 

Bondholders  are  not  necessary  parties  to  a  bill  for  foreclosure  by 
their  trustees,  of  the  mortgage  given  to  secure  the  bonds.55 

"The  well-settled  rule  is  that  in  a  foreclosure  of  a  mortgage  held  by 
a  trustee,  not  only  the  trustee,  but  also  the  cestuis  que  trust  should  be 
parties  to  the  bill.  The  holders  of  both  the  legal  and  the  equitable  in- 
terests in  the  mortgage  are  necessary  parties.  *  *  *  The  rule  is 
elementary  that  the  court  must  have  before  it  all  the  parties  whose 
rights  will  be  in  any  way  affected  by  its  action,  in  order  that  all  ques- 
tions touching  the  subject  matter  of  the  suit  and  pertinent  to  the  re- 
lief sought  may  be  considered  and  finally  determined.  This  rule  has 
its  exceptions,  arising  out  of  the  circumstances  of  particular  cases, 
which  may  excuse  the  complainant  from  its  observance.  One  is  the 
inconvenience  and  expense  of  bringing  before  the  court  all  of  a  large 
number  of  the  cestuis  que  trust  whose  interests  are  substantially  the 
same  and  who  may  be  represented  by  a  trustee  whose  duty  it  is  to  care 
for  their  interests.  The  trustee  mortgagee  might  in  such  case  file  his 
bill  in  his  own  name  for  the  benefit  of  the  cestuis  que  trust,  and  with- 
out making  them  parties."  se 

A  suit  by  a  bondholder  of  a  corporation  to  throw  it  into  insolvency 
and  administer  its  assets  for  the  benefit  of  all  its  creditors,  is  not  a 
suit  to  collect  the  debt  evidenced  by  the  bond  and  secured  by  the  mort- 
gage within  the  provision  of  the  mortgage  that  no  holder  or  holders  of 
any  less  proportion  than  25  per  cent  of  the  total  amount  in  value  of 
the  outstanding  bonds  or  coupons  secured  thereby,  shall  be  entitled  to 
institute  any  proceedings  to  foreclose  the  mortgage  or  to  execute  the 
trust,  or  for  the  appointment  of  a  receiver  or  for  any  other  remedy 
under  the  mortgage. s^ 

A  suit  for  the  foreclosure  of  si  mortgage,  given  by  a  corporation  to  a 
trustee  to  secure  a  number  of  negotiable  bonds  issued  under  legisla- 
tive power,  is  for  the  benefit  of  all  the  bondholders,  whether  the  bill 
be  filed  by  the  trustee  or  by  the  holder  of  some  of  the  bonds,  making 
the  trustee  a  defendant  therein;  and  the  holders  of  other  bonds  may 
come  in  and  prove  before  the  master  without  making  themselves  par- 
ties to  the  suit.58 

There  is  no  such  thing  known  to  equity  practice  as  the  admission 


54 — Johnes  v.  Cutwater.  55  N.  J.  Eq.  398  (1897). 

55 — Williamson  &  Upton  v.  N.  J.  Southern  Railroad  Co.,  25  N.  J.  Bq.  13 
(1874);  Willink  v.  Morris  Canal  &  Banking  Co.,  4  N.  J.  Eq.  377  (1843); 
New  Jersey  Franklinite  Co.  v.  Ames,  12  N.  J.  Eq.  507  (Court  of  Errors  & 
Appeals,  1859);  Camden  S.  D.  &  T.  Co.  v.  Dialog-ue,  72  Atl.  358  (Court  of 
Errors  &  Appeals.  1909);  Ring  v.  New  Auditorium  Pier  Co.,  77  Atl.  1054 
(1910). 

56— Johnes  v.  Cutwater,  55  N.  J.  Eq.  398  (1897);  citing  Hackensack 
Water  Co.  v.  DeKay,   36  N.  J.  Eq.  548    (Court  of  Errors  &  Appeals,  1883). 

57 — Reinhardt  v.  Inter-State  Telephone  Co.,  71  N.  J.  Eq.  70   (1906). 

58— Hackensack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  548  (Court  of  Errors 
&  Appeals,    1883). 
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of  a  stranger  as  a  party  to  a  pending  suit,  either  as  complainant  or  de- 
fendant, unless  the  complainant  shall  consent  thereto,  or  there  be  a 
statute  within  the  provisions  of  which  he  may  bring  his  application.59 

A  foreclosure  suit  is  not  a  proper  proceeding  in  which  to  litigate  the 
rights  of  a  party  claiming  title  to  the  mortgaged  premises,  in  hostility 
to  the  mortgagor.  Therefore,  where  defendants,  who  were  permitted 
to  intervene  in  a  foreclosure  suit  upon  a  mortgage  made  by  a  railroad 
company  formed  by  the  amalgamation  or  consolidation,  pursuant  to 
legislative  authority,  of  certain  existing  railroad  companies,  sought  to 
question  and  litigate  the  validity  of  the  consolidation,  it  was  held,  that 
that  defence  would  not  be  entertained.eo 

The  ordinary  duties  of  a  receiver  in  a  foreclosure  suit  are  in  aid  of 
the  mortgagee,  by  collecting  the  rents  and  preserving  the  property  from 
loss  and  decay.  In  railway  foreclosures,  his  duties,  though  more  ex- 
tensive, are  primarily  the  same.  The  appointment  is  presumed  to  be 
for  the  benefit  of  the  mortgagees,  and  for  the  protection  of  their  in- 
terests.61 

An  officer  selling  under  judicial  process  has  a  naked  power  to  sell 
according  to  the  mandate  of  the  court.  He  may  adopt  conditions  of 
sale  amply  sufficient  to  secure  compliance  by  purchasers  with  their 
bids,  but  he  cannot  impose  any  liability  upon  purchasers  with  respect 
to  the  property  sold  which  would  not  result  by  law  from  the  purchase.62 

The  act  of  a  sheriff  in  adjourning  a  sale  under  foreclosure  proceed- 
ings, is  not  a  judicial  act,  nor  in  any  way  forbidden  by  "The  act  in  re- 
lation to  legal  holidays."  es 

The  ordinary  method  of  compelling  a  purchaser  at  a  sale  under  an 
order  of  court,  who  has  signed  an  acknowledgment  of  the  purchase,  to 
complete  it,  is  by  an  order  to  show  cause  why  an  attachment  should 
not  issue  against  him  as  for  contempt.64 

After  a  sale  in  a  foreclosure  suit,  and  the  purchaser  has  got  his  deed, 
a  writ  of  assistance  will  go  ex  deiito  justitiae,  to  put  him  in  possession. 
"This  remedy  is  founded  on  the  general  principle  that  a  court  of  equity 
will,  when  it  can  do  so  justly,  carry  its  own  decrees  into  full  execution, 
without  relying  on  the  co-operation  of  any  other  tribunal."  es 

A  trust  mortgage  secured  the  payment  of  bonds  and  provided  that 
no  bondholder  should  foreclose  until  the  trustee  should,  on  request, 
have  refused  or  for  sixty  days  neglected  to  act,  and  contained  a  clause 


59 — Shepard  v.  N.  J.  Consolidated  Water  &  Light  Co.,  73  N.  J.  Eq.  578 
(1907). 

60— Coe  V.  N.  J.  Midland  Ry.  Co.,  31  N.  J.  Eq.  105   (1879). 

61 — Receivers  of  N.  J.  Midland  Ry.  Co.  v.  Wortendyke,  27  N.  J.  Eq.  658 
(Court  of  Errors  &  Appeals,  1876). 

62 — Hackensack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  548  (Court  of  Errors 
&  Appeals,   1883). 

63— White  v.  Zust,   28  N.  J.  Eq.   107    (1877). 

64 — Bowne  v.  Rltter,  26  N.  J.  Eq.  456   (1875). 

65 — Beatty  v.  DeForest,  27  N.  J.  Eq.  482  (Court  of  Errors  &  Appeals, 
1875). 
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that  in  case  the  trustee  became  incapable  to  act,  the  holder  of  ten  thou- 
sand dollars  or  more  of  the  bonds  might,  by  a  mode  pointed  out  in  the 
mortgage,  procure  the  appointment  of  a  new  trustee.  The  trustee  did 
become  incapable.  The  holder  of  twelve  thousand  dollars  of  the  bonds 
filed  his  bill  as  sole  complainant  to  foreclose  the  mortgage,  without  tak- 
ing the  provided  steps  to  procure  a  new  trustee  and  without  making 
parties  any  of  the  other  bondholders,  some  of  whom  were  known  to 
him.  A  demurrer  to  the  bill  for  want  of  a  trustee  and  the  other  bond- 
holders as  parties  was  sustained. es 

In  Guaranty  Trust  Co.  v.  Green  Cove  R.  R.  Co.,  139  U.  S.  137,  it  was 
held  that  a  provision  in  a  deed  of  trust,  to  the  effect  that  neither  the 
whole  nor  any  part  of  the  premises  mortgaged  should  be  sold,  under 
proceedings  either  at  law  or  equity,  for  the  recovery  of  the  principal  or 
interest  of  the  bonds,  it  being  the  intention  and  agreement  of  the  par- 
ties that  the  mode  of  sale  provided  by  the  mortgage  "shall  be  exclusive 
of  all  others"  was  open  to  the  objection  of  attempting  to  provide  against 
a  remedy  in  the  ordinary  course  of  judicial  proceedings,  and  oust  the 
jurisdiction  of  the  courts,  which,  as  is  settled  by  the  uniform  consent 
of  authority,  cannot  be  done.  The  proceedings  provided  in  the  mort- 
gage are,  therefore,  regarded  as  cumulative  remedies.67 

Powers  given,  by  the  terms  of  the  mortgage,  to  the  trustee  after  de- 
fault for  a  stated  period  in  payment  of  interest,  to  take  possession  of 
the  mortgaged  property  and  sell  the  same,  and  apply  the  proceeds  to  the 
payment  of  interest  and  principal,  do  not  change  the  construction  of 
the  mortgage,  as  to  the  time  when  the  principal  becomes  due,  so  as  to 
authorize  a  foreclosure  for  the  principal  as  well  as  interest.  On  fore- 
closure for  unpaid  interest,  the  principal  not  being  due,  only  so  much 
of  the  property  as  may  be  necessary  to  raise  the  amount  due  should  be 
sold,  if  the  property  is  divisible  without  material  injury  to  the  se- 
curity.68 

Where,  in  the  usual  conduct  of  the  business  of  a  manufacturing  com- 
pany the  greater  portion  of  its  product  must  be  sold  outside  of  the  state 
in  which  its  plant  is  located,  the  deposit  of  about  one-tenth  of  that 
product  in  a  warehouse  outside  of  the  state,  and  the  use  of  warehouse 
receipts  as  collateral  to  its  commercial  paper,  is  a  part  of  the  conduct 
of  its  ordinary  business,  within  a  provision  in  the  company's  mortgage, 
providing  that  it  may  "conduct  its  ordinary  business  and  in  so  doing 
dispose  of  any  of  the  foregoing  personal  property,"  and  the  mortgagee 
cannot  have  a  removal  of  the  mortgaged  goods  from  the  state  for  such 
a  purpose,  enjoined. C9 

"In  my  judgment  it  is  clear,  both  from  principle  and  authority,  that 


66 — Johnes  v.  Outwater,  55  N.  J.  Eq.  398  (1S97). 

67 — McFadden  v.  Mays  Landing  &  Egg  Harbor  City  R.  R.  Co.,  49  N.  J. 
Eq.  176    (1891). 

68 — McFadden  v.  Mays  Landing  &  Egg  Harbor  City  R.  R.  Co.,  49  N.  J. 
Eq.   176    (1891). 

69 — Anderson  v.  Anderson  Pood  Co.,  66  N.  J.  Eq.  209   (1904). 
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the  liability  imposed  on  and  accepted  by  a  trustee  may  be  limited  by 
the  terms  of  the  instrument  creating  the  trust.  If  there  is  such  a  clause 
of  limitation,  the  rule  for  measuring  the  trustee's  liability  is  to  be 
sought  in  that  clause  properly  construed.  In  construing  such  a  clause, 
the  meaning  to  be  attributed  to  it  should  be  consistent  with  the  pur- 
pose and  object  of  the  trust,  and  a  strict  rule  of  construction  should  be 
applied  as  against  the  claim  of  restriction.  But  if,  when  so  construed, 
a  limitation  on  the  liability  of  the  trustee  was  clearly  intended,  the 
trustee  is  entitled  to  the  benefit  of  it."  "o 

In  Tuttle  V.  Gilmore,  however,  it  was  held,  where  the  instrument 
creating  a  trust  contained  a  clause  that,  "And  lastly  it  is  understood 
and  agreed,  as  a  condition  of  the  trust  hereby  assumed  and  declared, 
that  I,  the  said  George  F.  Tuttle,  shall  not  be  liable  or  responsible  for 
any  other  cause,  matter  or  thing,  except  my  own  wilful  and  intentional 
breaches  of  the  trusts  herein  expressed  and  contained,"  that  the  trus- 
tee was  not  exempted  from  liability  for  losses  arising  from  his  having 
made  sales  or  investments  without  instituting  proper  inquiries  and 
exercising  a  reasonable  judgment  in  respect  to  the  value  of  the  con- 
sideration or  securities  received,  nor  for  losses  arising  from  invest- 
ments of  trust  funds  in  second  mortgages,  where  no  circumstances 
were  shown  to  justify  a  resort  to  such  hazardous  securities.  The  fact 
that  the  trustee  neither  made  nor  intended  to  make  any  personal  gain 
from  his  acts,  does  not  exonerate  him  from  liability  under  that  clause. 

"I  think  it  safe  to  afl5rm  that  clauses  of  that  character  restrictive  of 
the  common  law  right  of  a  creditor  who  holds  a  plain  obligation  of  his 
debtor,  are  not  favored  by  the  courts,  and  such  clauses  must  be  strictly 
construed.  It  was  so  held  by  the  Supreme  Court  of  the  United  States 
in  Guaranty  Trust  Co.  v.  Railroad  Co.,  139  U.  S.  137.  At  page  142  the 
court  says:  'We  think  such  limitations  upon  the  power  of  the  trustee 
to  take  legal  proceedings  to  enforce  payment  of  the  amount  secured 
should  be  strictly  construed'  and  then  farther  on  it  says,  'It  is  true 
there  is  a  subsequent  provision  in  the  deed  of  trust  to  the  effect  that 
'neither  the  whole  nor  any  part  of  the  premises  shall  be  sold  under  pro- 
ceedings either  at  law  or  in  equity  for  the  recovery  of  the  principal  or 
interest  of  the  bonds,  it  being  the  intention  and  agreement  of  the  par- 
ties that  the  mode  of  sale  provided  by  the  mortgage  shall  be  exclusive 
of  all  others.'  This  clause,  however,  is  open  to  the  objection  of  at- 
tempting to  provide  against  a  remedy  in  the  ordinary  course  of  judi- 
cial proceedings  and  oust  the  jurisdiction  of  the  courts  which,  as  is 
settled  by  the  uniform  current  of  authority,  cannot  be  done."  "i 

If  a  mortgage  trustee,  without  proper  certificate,  authenticate  and 
issue  bonds  that  by  the  terms  of  the  trust  are  issuable  only  on  a  cer- 
tificate to  the  trustee  by  the  mortgagor  that  their  amount  has  been  ex- 


70 — Tuttle  V.  Gilmore,  36  N.  J.  Eq.  617  (Court  of  Errors  &  Appeals, 
1883);  see  also  Babbitts  v.  Fidelity  Trust  Co.,  72  N.  J.  Eq.   745    (1907). 

71 — Pitney,  V.  C,  in  Reinhardt  v.  Interstate  Telephone  Co.,  71  N.  J.  Eq. 
70    (1906). 
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pended  on  the  mortgaged  premises,  when,  in  fact,  such  amount  has  not 
been  so  expended,  a  court  of  equity  should  decree  that  the  trustee  put 
the  holder  of  such  bonds  in  as  good  a  position  as  if  a  certificate  proper 
in  form  and  true  in  fact  had  been  given.'^ 

As  between  trustees  for  first  mortgage  bondholders  of  an  insolvent 
corporation,  whose  debt  under  the  mortgage  under  foreclosure  by  them 
is  due  and  exceeds  the  whole  value  of  the  property  of  the  corporation, 
and  who  apply  to  have  the  property  delivered  to  them,  and  the  receiver 
of  said  company,  who  applies  for  an  order  for  sale  of  the  property  and 
franchises  free  from  the  lien  of  the  encumbrances,  the  trustees  were 
held  to  be  entitled  to  the  property,  and  to  be  permitted  to  operate  the 
road,  leaving  the  question  as  to  the  mode  and  manner  of  sale  to  be 
settled  at  the  determination  of  those  proceedings.'^ 

But  in  ordinary  cases  mortgagees,  bondholders  and  lienors  of  a  cor- 
poration take  subject  to  the  effect  of  insolvency  proceedings  which  may 
subsequently  be  commenced,  and  in  which  a  receiver  may  be  appointed 
of  all  the  corporate  assets,  including  the  property  upon  which  the  en- 
cumbrance has  been  so  acquired."* 

A  trust  mortgage  to  secure  bonds  thereafter  to  be  issued  will  stand 
as  a  security  therefor  from  the  date  of  its  record,  and  will  take  pre- 
<;edence  over  subsequently  accruing  lien  claims. 

A  mortgage  dated  July  19,  1889,  delivered  the  same  day  and  recorded 
July  22,  1889,  was  given  by  a  gas  company  to  the  Central  Trust  Com- 
pany, as  trustee,  to  secure  bonds  to  the  amount  of  three  hundred  and 
fifty  thousand  dollars.  No  bonds  were  issued  or  sold  until  September 
20,  1889.  The  gas  company  commenced  the  erection  of  a  building  upon 
the  mortgaged  premises  July  29,  1889,  before  the  issue  of  any  bonds. 
It  was  held,  that  the  holders  of  the  mortgage  bonds  had  a  lien  relating 
to  the  time  when  the  mortgage  was  recorded,  and  that  the  mortgage 
was  an  encumbrance  upon  the  mortgaged  premises  prior  to  the  claims 
for  mechanics'  liens. "s 

In  a  case  in  the  Court  of  Chancery,  Vice-Chancellor  Grey  said  that 
under  P.  L.  1898,  p.  550,  §  28,  which  provides  that  the  sale  under  the 
lien  claim  judgment  shall  pass  title  subject  to  any  mortgage  given  un- 
der the  circumstances  stated  in  section  15,  which  provides  that  any 
mortgage  recorded  before  a  lien  claim  is  filed,  shall  have  priority  to 
the  extent  of  money  actually  advanced  by  the  mortgagee  and  applied  to 
the  erection  of  any  new  building  on  the  premises,  it  was  held  that  a 


72 Polhemus  v.  Holland  Trust  Co.,  61  N.  J.  Eq.  654   (Court  of  Errors  & 

Appeals,   1900). 

73— Randolph  v.  Larned,   27  N.  J.   Eq.   557    (Court  of  Errors  &  Appeals, 

1876). 

74 — Lembeck    v.    Jarvis    Terminal    Cold    Storage    Co.,    68    N.    J.    Eq.    352 

<1904). 

75 — Central  Trust  Co.  v.  Continental  Iron  Works,  51  N.  J.  Eq.  605 
(Court  of  Errors  &  Appeals,  1893);  Central  Trust  Co.  v.  Bartlett.  57  N. 
J.  L.  205  (1894).  But  see  the  provisions  of  the  Mechanic's  Lien  Law  of 
1898    (P.  L.   1898,  p.   538,    §§   14.   15  and   23). 
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mortgagee  cannot  claim  a  lien  superior  to  a  mechanic's  lien  without 
showing  that  the  money  was  loaned  for  and  actually  applied  to  the  erec- 
tion of  a  building  on  the  premises.  And  proof  that  the  money  was 
spent  in  buying  furniture  for  a  building  thereon,  the  court  held  is  not 
sufficient.  "Mr.  Busch  insists  that  the  receiver's  above  named  adjudica- 
tion is  contrary  to  the  rule  laid  down  in  Central  Trust  Co.  v.  Continen- 
tal Iron  "Works,  51  N.  J.  Eq.  605,  where  it  was  held  that  although  the 
owner  commenced  the  building  before  the  mortgage  bonds  were  issued^ 
yet  the  holders  of  the  bonds  had  a  lien  relating  to  the  time  when  the 
mortgage  was  recorded,  which  was  prior  to  the  commencement  of  the 
building.  If  that  case  is  carefully  read,  it  will  be  found  that  the  trans- 
action was  a  mortgage,  expressed  on  its  face,  to  secure  future  advances, 
and  that  it  was  given  priority  because  in  that  case  neither  the  trustee 
nor  the  bondholders  had  actual  notice  of  the  subsequent  encum- 
brances." 76 

On  appeal,  the  court  of  Errors  and  Appeals  said:  "The  orders  of  the 
Court  of  Chancery  appealed  from  are  affirmed  with  the  remark  that  the 
observation  of  the  learned  vice-chancellor  respecting  the  influence  of 
sections  15  and  28  of  the  Mechanic's  Lien  act  (P.  L.  1898,  p.  550)  upon 
the  relative  priority  of  the  mehanic's  lien  of  the  DuParquet  &  Mesne 
Co.  and  the  mortgage  of  C.  M.  Busch,  were  not  necessary  to  a  decision 
of  the  question  involved.  Upon  the  soundness  of  these  observations, 
no  opinion  is  expressed."  '•'' 

82.  EXTRAORDINARY  RIGHTS  AND  POWERS  OF  PUBLIC  SERV- 
ICE  CORPORATIONS. 

The  rule  must  be  considered  settled,  that  no  person  or  corporation 
can  acquire  a  right  to  make  a  special  or  exceptional  use  of  a  public 
highway  not  common  to  all  the  citizens  of  the  state,  except  by  grant 
from  the  sovereign  power.i 

The  right  must  be  given  by  express  enactment,  or  if  it  rests  upon  im- 
plication, it  must  flow  necessarily  out  of  the  law  from  which  it  is  de- 
rived.2 

Where  the  legislature  has  imposed  conditions  on  all  claiming  such 
legislative  authority,  as  it  affects  the  interests  of  the  public,  it  is  the 


76_porch   v.  Agnew   Co.,   70  N.  J.   Eq.   328    (1905). 

77 — Porch  v.  Agnew  Co.,  71  N.  J.  Eq.  305  (Court  of  Errors  &  Appeals, 
1906). 

1 — McCarter  v.  Vineland  Light  &  Power  Co.,  73  N.  J.  Eq.  703  (Court  of 
Errors  &  Appeals,  1908);  Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq. 
242  (1878);  State,  Montgomery  v.  Trenton,  36  N.  J.  L.  79  (1872);  Jersey 
City  V.  Jersey  City  &  Bergen  R.  R.  Co.,  20  N.  J.  Eq.  360  (1869);  Pater- 
son  &  Passaic  Horse  R.  R.  Co.  v.  City  of  Paterson,  24  N.  J.  Eq.  158 
(1873);  Richards  v.  Dover,   61  N.  J.  L.  400   (1898). 

2 — State,  Hoboken  Land  &  Improvement  Co.  v.  Mayor,  35  N.  J.  L  205 
(1871). 
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duty  of  the  court  to  apply  the  test  imposed  by  the  latest  legislation, 
whether  the  parties  plead  it  or  not.3 

"Of  course,  it  is  quite  a  question  whether  the  Public  Service  Corpora- 
tion can  take  a  gas  plant  and  gas  franchise  by  lease  and  then  use  and 
exercise  them.  It  is  settled  that  a  corporation  under  the  general  cor- 
poration act  cannot  exercise  the  functions  of  a  gas  company  even  by 
leave  of  the  municipal  authorities.  That  is  settled  in  the  case  of  Rich- 
ards V.  Dover,  61  N.  J.  Law,  400  (1898).  Counsel  for  the  complainants, 
the  two  corporations,  points  out  a  statute  of  the  state  which  he  claims 
validates  this  lease.  This  statute  is  entitled  'An  Act  Concerning  Cor- 
porations' and  was  approved  March  24th,  1899  (P.  L.  1899,  p.  334). 
*  *  *  The  diflBculty  about  the  act  as  it  seems  to  me,  or  the  question 
in  regard  to  the  act  is  whether — when  the  legislature  has  provided,  and 
in  fact  maintains  on  the  statute  book,  a  special  statute  relating  to  the 
incorporation  of  gas  companies,  imposing  special  limitations  upon 
them,  and  providing  for  them  a  special  form  of  government,  through 
a  very  large  number  of  directors,  much  larger  than  is  required  for 
the  government  of  a  corporation  created  under  the  general  corporation 
act — this  statute  of  1899  is  to  be  construed  to  enable  a  corporation 
created  under  the  general  corporation  act,  perhaps  with  three  directors 
only,  to  accept  by  lease  the  franchises  of  a  gas  corporation,  and  then 
exercise  these  franchises  and  carry  on  the  gas  business.  I  am  very 
glad  that  I  do  not  have  to  consider  or  decide  this  question.  I  avoid 
it,  as  I  feel  it  is  my  duty  to  do,  because  the  decision  of  it  is  unneces- 
sary in  my  judgment."  4 

It  is  against  the  policy  of  the  state  to  have  public  franchises  operated 
by  individuals,  by  executors,  administrators,  guardians  of  infants  or 
trustees  in  bankruptcy.s 

In  Van  Duyne  v.  Knox  Hat  Mfg.  Co.,  71  N.  J.  Eq.  375  (1906),  it  was 
held  that  a  municipality  is  a  mere  trustee  for  the  public  at  large  and 
can  only  exercise  rights  vested  in  it  over  streets  for  the  furtherance 
of  the  rights  of  the  public,  and  is  not  authorized  to  grant  the  right  to 
a  private  citizen  to  make  a  special  use  for  private  purposes  of  the  sub- 
stratum of  a  public  highway,  the  fee  of  which  is  owned  by  another, 
and  that  hence,  the  municipal  authorities  of  a  borough  could  not  law- 
fully grant  to  a  private  citizen  or  corporation  the  right  to  lay  water 
pipes  in  the  streets  to  be  used  for  private  purposes. 

The  right  to  use  public  streets  under  an  ordinance  is  a  property 
right.6 


3 — Paterson  Railway  Co.  v.  Grundy,  51  N.  J.  Eq.  213   (1893). 

4 — Stevenson,  V.  C,  in  Public  Service  Corporation  v.  DeGrote,  70  N.  J. 
Eq.    454    (1905). 

6 — ^McCarter  v.  Vlneland  Light  &  Power  Co.,  73  N.  J.  Eq.  703  (Court  of 
Errors  &  Appeals,   1908). 

6 — United  New  Jersey  Railroad  &  Canal  Co.  v.  Jersey  City,  71  N.  J.  L. 
80  (1904);  Cape  May  v.  Railroad  Co.,  60  N.  J.  L.  224  (Court  of  Errors  & 
Appeals,  1897). 
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No  subsequent  ordinance  affecting  such  right  can  be  passed  without 
notice  to  the  company." 

Although  technically  speaking  franchises  are  property,  they  are 
property  of  peculiar  character  arising  only  from  legislative  grants  and 
are  not  subject  to  sale  and  transfer  without  the  authority  of  the  Legis- 
ture.s 

A  franchise  to  maintain  and  operate  a  street  railway  over  a  public 
highway  and  to  collect  tolls  from  all  persons  traveling  thereon  is 
property,  and  as  such  is  taxable,  but,  under  present  legislation,  the 
right  to  tax  it  has  been  reserved  by  the  state  to  itself,  through  its 
state  board  of  assessors  and  not  delegated  to  the  several  municipalities 
through  which  the  company's  road  passes.» 

"All  the  cases  which  have  dealt  with  the  status  of  street  horse  rail- 
roads and  their  successors,  the  electric  railways,  using  public  high- 
ways longitudinally,  have  been  based  on  the  theory  that  these  uses  of 
the  highway  are  within  those  for  which  the  land  was  originally  taken 
by  the  public  for  a  highway  (Hinchman  v.  Paterson  Railroad  Co.,  17 
N.  J.  Eq.  75;  Halsey  v.  Rapid  Transit  Co.,  47  N.  J.  Eq.  380);  that  the 
movement  of  street  railway  cars  on  their  tracks  in  the  highway,  'is 
only  a  modification  of  the  public  use  to  which  the  highway  was  origi- 
nally devoted.'  Citizens'  Coach  Co.  v.  Camden  Horse  Railroad  Co.,  33 
N.  J.  Eq.  267.  In  that  case  it  was  expressly  held,  by  the  court  of  er- 
rors and  appeals,  that  the  legislative  grant  to  a  street  railway  com- 
pany of  the  right  to  lay  rails  in  a  public  street  at  the  level  of  the 
highway,  carried  with  it,  in  the  nature  of  a  condition  imposed  on  the 
company,  a  permission  to  other  vehicles  to  use  the  railway  tracks  as 
a  place  of  passage  to  and  fro,  but  not  for  the  purpose  of  competing 
with  the  street  railway  company  in  carrying  passengers  for  hire.  The 
fact  of  these  and  similar  decisions  is  to  declare  that  the  movement  of 
street  railway  cars  along  the  public  highways  is  a  use  which  the  street 
railway  companies  enjoy  in  common  with  other  vehicles  traveling  on 
these  highways.  Everyone  enjoying  such  a  common  easement  is 
bound  so  to  regulate  his  own  use  of  the  common  right  that  he  does  not 
unreasonably  interfere  with  other  persons  in  their  enjoyment  of  it."  lo 

The  right  rests  upon  contract.  Thus  it  was  held  that  a  street  rail- 
way company  incorporated  under  the  act  of  1886,  which,  on  applica- 
tion pursuant  to  P.  L.  1889,  p.  100,  paid  $100  to  a  township,  for  a  lo- 


7 — United  Electric  Co.  v.  Bayonne,  73  N.  J.  L.  410  (1906);  see  also  Jer- 
sey City,  etc.,  Ry.  Co.  v.  Passaic,  68  N.  J.  L.  110  (1D02);  Traction  Co.  v. 
Board  of  Works.  56  N.  J.  L.  431  a894);  Stanley  v.  Passaic,  60  N.  J.  L. 
392    (1897);  Dodd  v.  State  Board  of  Health,  67  N.  J.  L..   463    (1902). 

8 — McCarter  v.  Vineland  Light  &  Power  Co.,  73  N.  J.  Eq.  603  (Court  of 
Errors  &  Appeals,  1908);  see  also  Stockton  v.  Central  R.  R.  Co.,  50  N. 
J.  Eq.  52  (1892);  Randolph  v.  Larned,  27  N.  J.  Eq.  557  (1876);  Black  v. 
Delaware  &  Raritan  Canal  Co.,  22  N.  J.  Eq.  130   (1871). 

9 — Newark  v.  State  Board  of  Taxation,  67  N.  J.  L.  246  (Court  of  Errors 
&   Appeals,   1902). 

10 — Camden,  etc.,  Ry.  Co.  v.  U.  S.  Cast  Iron,  etc.,  Co.,  68  N.  J.  Eq.  279 
(1904). 
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cation  of  its  tracks,  and  has  been  granted  permission  to  lay  its  tracks 
along  a  certain  road  through  the  township,  derives  its  right  to  be  a 
railway  company  and  to  occupy  streets  with  its  tracks  from  the  Legis- 
lature. The  only  authority  given  to  the  township  is  to  grant  or  refuse 
a  "location"  for  the  tracks,  which,  when  once  granted,  exhausts  its 
power,  and  the  township  cannot  thereafter  interfere  with  any  rights 
conferred  by  the  Legislature.  And  an  ordinance  granting  such  loca- 
tion, on  acceptance  by  the  company,  constitutes  a  valid  contract,  and 
its  provisions  cannot  be  impaired  by  either  party  without  the  consent 
of  the  other.ii 

A  stipulation  on  the  part  of  a  street  railway  company  to  keep  and 
maintain  the  portion  of  a  street  inside  its  rails  and  for  two  feet  out- 
side of  them  in  good  and  suflJcient  repair,  does  not  require  it  to  pay 
the  cost  of  repaving  within  those  limits  with  a  new  and  different  ma- 
terial selected  by  the  city.12 

In  Public  Service  Corporation  v.  DeGrote,i3  it  was  held  that  a  corpo- 
ration having  the  right  under  the  act  incorporating  it  to  lay  gas  mains 
and  conduct  a  lighting  business  in  a  certain  township,  was  not  deprived 
thereof  by  a  later  statute  dividing  the  tov/nship  into  three  new  town- 
ships. 

The  legislative  grant  of  a  special  franchise  whether  granted  by 
special  charter  or  under  general  laws,  confers  privileges  which  are 
necessarily  exclusive  in  their  nature  as  against  all  persons  upon  whom 
similar  rights  have  not  been  conferred.  Any  attempted  exercise  of 
such  rights  without  legislative  sanction  is  not  only  an  unwarranted 
usurpation  of  power,  but  operates  as  a  direct  invasion  of  private  prop- 
erty rights  of  those  upon  whom  the  franchises  have  been  so  conferred. i* 

A  street  railway  company  obtains  no  rights  in  a  public  road  or 
street  by  the  construction  and  operation  of  a  railway  therein,  under 
an  ordinance  passed  ultra  vires,  as  will  prevent  the  township  com- 
mittee from  granting  permission  to  another  railway  company  to  con- 
struct and  operate  its  railway  in  the  same  public  road  or  street.is 

In  Atlantic  City  Waterworks  v.  Atlantic  City,  39  N.  J.  Eq.  367  (1885), 
the  complainants  were  incorporated,  under  a  general  statute,  to  sup- 
ply Atlantic  City,  the  defendant,  with  water.  They  afterwards  con- 
tracted with  the  city  for  that  purpose,  and  thereby  accepted  the  pro- 


11 — Asbury  Park  &  S.  G.  Ry.  Co.  v.  Neptune  Township,  73  N.  J.  Eq.  323 
(1907). 

12 — Dean  v.   Paterson,   67  N.   J.  L.   199    (1901). 

13—70  N.  J.  Eq.  454   (1905). 

14 — Raritan  &  Delaware  Bay  Ry.  Co.  v.  Delaware  &  Raritan  Canal 
Co.,  18  N.  J.  Eq.  546  (Court  of  Errors  &  Appeals,  1867);  Pennsylvania  R. 
R.  Co.  v.  National  Ry.  Co.,  23  N.  J.  Eq.  441  (1873);  Jersey  City  Gas  Co.  v. 
Dwight,  29  N.  J.  Eq.  242  (1878);  Elizabethtown  Gas  Co.  v.  Green,  46  N.  J. 
Eq.  118  (1889);  Millville  Gas  Light  Co.  v.  Vineland  Light  &  Power  Co.,  72 
N.  J.  Eq.  305   (1906). 

15 — Pennsylvania  R.  R.  Co.  v.  Township  of  Hamilton,  67  N.  J.  L.  477 
(1902);  affirmed  68  N.  J.  L.  414   (Court  of  Errors  &  Appeals,  1902). 
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visions  of  certain  ordinances  regulating  the  mode  of  supplying  the 
water,  both  for  public  and  private  purposes.  They  received  in  return 
exemption  from  municipal  taxation,  and  also  the  exclusive  privilege 
of  furnishing  water  to  the  city  and  its  inhabitants.  They  constructed 
their  works  at  a  large  expense,  and  supplied  the  water,  as  required  by 
their  contract,  satisfactorily.  It  was  held,  that  whether  or  not  the 
city's  grant  of  the  exclusive  privilege  of  furnishing  water  was  ultra 
vires,  and  void  as  creating  a  monopoly,  the  city  had  exhausted  its 
power  as  to  providing  a  water  supply;  that  the  complainants'  fran- 
chise was  exclusive,  and  that  consequently,  the  Court  of  Chancery 
would,  by  injunction,  protect  the  complainants  against  any  invasion 
of  their  rights  by  persons  laying  water-pipes,  etc.,  under  municipal  au- 
thority, to  compete  with  them  unlawfully.     The  Court  said: 

"The  franchise  granted  by  the  legislature  to  the  company  is,  by  nec- 
essary implication,  exclusive.  The  purpose  for  which  it  was  granted 
shows  that  it  must  have  been  intended  to  be  so.  It  was  bestowed  for 
a  single  object— the  supplying  of  Atlantic  City  with  water.  The  re- 
quirement that  the  city  consent  to  the  creation  of  the  corporation 
gives  strength  to  the  inference.  Equity  will  protect  a  corporation 
entitled  to  the  enjoyment  of  an  exclusive  franchise,  against  unlaw- 
ful competition.  So  long  as  the  company  shall  continue  to  supply  the 
city  with  pure  and  wholesome  water  at  reasonable  rates  it  will  be  en- 
titled to  protection  against  unlawful  competition.  It  is  not  necessary 
to  that  protection,  however,  to  prevent  the  city  from  granting  permis- 
sion to  others  to  lay  pipes.  The  remedy  is  to  restrain  such  persons, 
whether  natural  or  artificial,  from  availing  themselves  of  the  permis- 
sion, to  the  prejudice  and  injury  of  the  complainant."  lo 

In  Atlantic  City  Water  Co.  v.  Consumers  Water  Co.,  51  N.  J.  L.  420 
(1889),  it  was  held,  however,  that  the  Water  Companies  Act  authorizes 
the  formation  of  more  than  one  company  in  a  city,  town  or  village  for 
the  purposes  designated,  it  being  the  settled  rule  that  nothing  can  be 
claimed  by  virtue  of  a  public  grant  which  is  not  clearly  given,  and  that 
where  an  exclusive  privilege  is  not  granted  by  express  words  or  neces- 
sary intendment,  none  can  be  presumed  to  exist. 

In  Atlantic  City  Water  Works  Co.  v.  Consumers  Water  Co.,  44  N.  J. 
Eq.  427  (1888),  it  was  held  that  a  corporation  lawfully  formed  under 
the  Water  Companies  act  acquires,  on  its  incorporation,  by  force  of 
the  statute,  a  right  to  lay  its  pipes  in  the  public  highways,  and  the 
only  control  which  the  local  authorities  may  exercise  over  it,  in  lay- 
ing its  pipes,  is  such  as  may  be  necessary  to  prevent  it  from  doing 
anything  which  will  unnecessarily  obstruct  or  otherwise  interfere  with 
public  travel.  It  was  also  held  that  two  or  more  corporations  may  be 
formed  under  the  statute  of  1876  in  any  of  the  localities  to  which  it 
applies,  and  each  acquires,  as  it  is  formed,  precisely  the  same  right  to 
make  use  of  the  public  highways  In  conducting  its  business.    Vice- 


16 — Atlantic  City  Waterworks  v.  Atlantic  City,  39  N.  J.  Eq.  367   (1885). 
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•Chancellor  Van  Fleet  said: it  "if,  therefore,  it  be  true,  as  was  held  in 
Atlantic  City  Water  Works  Co.  v.  Atlantic  City,  39  N.  J.  Eq.  367,  that 
this  statute  invests  the  first  corporation  organized  under  it,   in   any 
■city  to  which  it  applies,  with  an  exclusive  franchise,  it  would  seem  to 
be  so  clear  as  to  be  beyond  all  dispute,  that  it  violates  both  the  letter 
and  the  spirit  of  this  constitutional  prohibition.     The  object  of  the 
prohibition  is  entirely  free  from  doubt.     The  purpose  was  to  deprive 
the  legislature  of  the  power  of  creating  monopolies,  by  requiring  them 
to  pass   general   laws,   making  the   acquisition   of  such   franchises   as 
private  corporations  usually  exercise,  open  to  all,  and  thus  creating, 
for  the  benefit  of  the  public,  a  healthy  competition  among  those  who 
seek,  by  the  use  of  franchises,  to  make  gain  and  profit  for  themselves. 
This  purpose  is  expressed  in  language  so  apt  and  lucid  that  any  at- 
tempt to  demonstrate  it,  except  by  simply  quoting  the  pertinent  words, 
is  more  likely  to  obscure  than  to  elucidate.     The  pertinent  words  are: 
The  legislature  shall  pass  no  local  or  special  law  granting  to  any  cor- 
poration any  exclusive  franchise  whatever.    The  legislature  shall  pass 
no  special  act  conferring  corporate  powers,  but  they  shall  pass  general 
laws  under  which  corporations  may  be  organized,  and  corporate  powers 
of  every  nature  obtained.     There  are  no  words  in  the  statute  under 
consideration  which,  in  express  terms,  grant  an  exclusive  franchise  or 
right  of  any  kind.    The  complainant's  claim  in  that  regard  rests  en- 
tirely on  an  implication,  which,  if  made,  will  destroy  both  the  com- 
plainant and  the  right  which  it  claims.     The  courts  may  resort  to  an 
implication  to  sustain  a  statute,  but  not  to  destroy  it.    It  is  a  princi- 
ple of  construction,  that  if  an  act  admits  of  two  constructions,  one  of 
which  will  render  it  unconstitutional  and  the  other  not,  that  construc- 
tion must  be  adopted  which  will  render  the  act  valid,  for  it  must  not 
be  presumed  that  the  legislature  intended  to  violate  the  Constitution. 
Colwell  V.  Mays  Landing  Water  Power  Co.,  4  C.  E.  Gr.  245.     The  court, 
in  my  judgment,  is  bound  to  declare  that  this  statute  is  general,  to 
this  extent,  at  least,  that  two  or  more  corporations  may  be  lawfully 
formed  under  it  in  any  of  the  localities  to  which  it  applies,  and  that 
each  acquires,  as  it  is  formed,  precisely  the  same  right  to  make  use  of 
the  public  highways  in  conducting  its  business.     It  is  clear,  then,  that 
the  complainant  has  not,  as  against  the  defendant,  the  exclusive  right 
which  it  claims." 

If  a  company  has  legislative  power  to  build  a  railroad  on  a  desig- 
nated street,  provided  the  municipal  authorities  consent  thereto,  and 
it  commences  to  build  such  railroad  without  municipal  consent,  the 
municipal  authorities  cannot  grant  to  another  company  the  exclu- 
sive right  to  build  a  railroad  in  that  street,  without  giving  to  the  first 
company  notice  and  an  opportunity  to  be  heard.  A  consent  to  the  lo- 
cation of  the  route,  under  section  6  of  the  Traction  Companies  act,  if 
properly  granted,  secures  the  company  an  exclusive  right  for  a  limited 


17_44  N.  J.  Eq.  427,  436  (1888). 
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time  to  build  the  line  of  railway  indicated;  that  is,  an  exclusive  right 
to  the  route,  subject,  of  course,  to  the  obtaining  of  municipal  consent 
to  the  location  of  tracks  thereon. is 

'"Since  the  decision  in  the  case  of  Morris  &  Essex  Railroad  Co.  v. 
Blair,  1  Stock.  635,  646,  it  would  seem  that  no  one  can  doubt  that  when 
one  of  these  quasi-public  corporations  has  filed  in  due  manner  its  sur- 
vey and  map  in  the  oflSce  of  the  secretary  of  state,  it  thereby  secures 
the  pre-emption  of  the  property  thus  described."  i» 

The  consents  of  abutting  property  owners  required  by  statute  in 
certain  cases  are  not  grants  to  the  railway  company,  but  are  authoriza- 
tions given  to  the  municipality  as  the  agents  of  the  consenting  abutters 
and  of  the  public  to  grant  the  permission  applied  for,  if  in  the  discre- 
tion of  the  governing  body  it  chose  to  do  so. 20 

The  Eminent  Domain  act  of  1900  (P.  L.  79) 21  neither  confers  nor 
withdraws  the  power  of  eminent  domain,  but  merely  regulates  the 
procedure  in  its  exercise.22 

All  the  decisions  agree  in  laying  down  these  principles,  that  the  cor- 
poration can  take  what  the  legislature  has  authorized  it  to  take  and 
nothing  more;  that  the  authority  must  be  expressly  granted  or  neces- 
sarily implied  in  the  express  grant,  and  that  it  must  be  strictly  pur- 
sued.23 

The  courts  must  determine  whether  the  use  is  of  a  public  nature. 
If  it  is,  the  legislative  authority  over  the  subject  of  eminent  domain,^ 
the  circumstances  under  which,  and  the  extent  to  which  it  shall  be 
exercised,  cannot  be  supervised  by  judicial  inquiry.24 

The  question  of  necessity  should  be  controlled  by  the  court,  and 
there  should  be  satisfactory  evidence  of  the  need.25 

One  railroad  company  may  condemn  the  right  to  cross  the  lands  of 
another  company  of  the  same  character,  although  those  lands  be  nec- 
essary for  the  railroad  purposes  of  the  latter  company.  In  such  a 
condemnation,   all   that   is   acquired   is   the   privilege   or   easement   of 


18 — West  Jersey  Traction  Co.  v.  Camden  Horse  R.  R.  Co.,  53  N.  J.  Eq. 
163    (Court  of  Errors  &  Appeals,   1895). 

19 — American  Trans.  Co.  v.  N.  Y.,  S.  &  W.  R.  R.  Co.,  59  N.  J.  L..  156 
(Court  of  Errors  &  Appeals,   1896). 

20 — Currie  v.  Atlantic  City,  66  N.  J.  L.  671  (1901);  Mercer  County  Trac 
tion  Co.  V.  United  N.   J.   R.   R.   &  C.  Co.,   65  N.   J.   Eq.   574    (1903). 

22 — Cowles  V.  Midland  Tel.  &  Tel.  Co.,  67  N.  J.  L.  490  (1902).  affirmed 
68  N.   J.  L.   413    (Court   of  Errors   &  Appeals,   1902). 

21— See  Part  II  of  this  book. 

23 — Hibernia  R.  R.  Co.  v.  De  Camp.  47  N.  J.  L.  518  (Court  of  Errors  & 
Appeals,  1885);  National  Docks  Ry.  Co.  v.  United  New  Jersey  R.  R.  Co. 
52  N.  J.  Eq.  366  (1894);  affirmed  52  N.  J.  Eq.  552  (Court  of  Errors  &  Ap- 
peals,  1894). 

24 — Olmsted  v.  Proprietors  of  the  Morris  Aqueduct,  47  N.  J.  L.  311 
(Court  of  Errors  &  Appeals,  1885). 

25 — Olmsted  v.  Proprietors  of  the  Morris  Aqueduct,  46  N.  J.  L.  495 
(1884). 


EMINENT  DOMAIN.  257 

crossing.  The  place  of  crossing  is  to  be  and  remain  in  the  common 
use  of  both  companies  for  the  exercise  of  their  respective  franchises.ss 

In  the  exercise  of  the  right  of  eminent  domain,  the  legislature  may- 
authorize  shares  in  corporations,  and  corporate  franchises,  to  be  taken 
for  public  uses  upon  just  compensation. 27 

"The  extent  of  the  interest  acquired  by  a  railroad  corporation  in 
lands  condemned  by  it  has  been  the  subject  of  frequent  discussion,  and 
much  variance  of  opinion  has  been  expressed  on  the  subject,  not  only 
generally  but  in  our  own  decisions.  In  the  case  of  Taylor  v.  New  York 
&  Long  Branch  Railroad  Co.,  38  N.  J.  L.  28,  Chief  Justice  Beasley 
says:  "The  fee  in  the  land  is  not  acquired  by  the  company,  but  a  mere 
easement  in  such  land;  the  title  remains  in  the  owner,  the  property 
being  made  servient  to  the  purposes  of  the  railroad."  In  the  case  of 
New  Jersey  Zinc  &  Iron  Co.  v.  Morris  Canal  &  Banking  Co.,  44  N. 
J.  Eq.  404,  Vice-Chancellor  Van  Fleet  declares  that  "where  the  state 
invests  a  corporation  with  the  sovereign  prerogative  of  eminent  do- 
main for  the  purpose  of  enabling  them  to  construct  and  operate  a  pub- 
lic highw^ay,  and  take  land  by  force  of  their  charter,  or  by  any  other 
means  than  by  grants  for  the  purposes  of  such  highway,  it  is  manifest 
that  the  plain  purpose  of  the  grant  to  them  is  not  to  give  them  capacity 
or  invest  them  with  power  to  take  a  fee,  but  merely  to  give  them 
power  to  acquire  such  an  easement  in  the  land  as  will  enable  them 
fully  to  accomplish  the  purpose  for  which  they  were  created."  On 
appeal  to  this  court  the  Zinc  Company  Case  was  affirmed  on  the 
opinion  of  the  vice-chancellor.  (47  N.  J.  Eq.  598.)  In  the  case  of 
Pennsylvania  Railroad  Co.  v.  Breckenridge,  60  N.  J.  L.  583,  Justice 
Adams,  delivering  the  opinion  of  this  court,  declares  that  a  grant  of 
power  to  condemn  lands  for  railroad  purposes  "will  be  construed  to  give 
merely  the  power  to  take  an  easement  adequate  to  the  accomplish- 
ment of  the  corporate  design."  On  the  other  hand,  in  the  case  of  De 
Camp  V.  Hibernia  Mine  Railroad  Co.,  47  N.  J.  L.  43,  Justice  Depue  ex- 
presses the  opinion  that  by  condemnation  proceedings  an  estate  in  the 
land  itself  was  vested  in  the  company  and  not  a  mere  easement  there- 
in. So,  too.  Chief- Justice  Beasley,  in  the  case  of  New  York,  Susque- 
hanna &  Western  Railroad  Co.  v.  Trimmer,  53  N.  J.  L.  1,  fifteen  years 
after  the  delivery  of  his  opinion  in  the  Taylor  Case,  changing  the  view 
expressed  by  him  in  that  case,  held  that  the  interest  acquired  by  con- 
demnation proceedings  was  not  a  mere  easement  in  the  land  but  such 
an  estate  as  would  support  an  action  of  ejectment  brought  to  recover 
possession  of  it.  Again,  in  the  late  case  of  United  States  Pipe  Line 
Co.  V.  Delaware,  Lackawanna  &  Western  Railroad  Co.,  62  N.  J.  L. 
254,  Justice  Depue,  delivering  the  opinion  of  this  court,  reiterated  the 


26 — ^National  Docks,  etc.,  ICo.  v.  United  Companies,  53  N.  J.  L.  217 
(Court  of  Errors  &  Appeals,  1890). 

27 — Black  v.  Delaware  &  Raritan  Canal  Co.,  24  N.  J.  Eq.  455  (Court  of 
Errors   &  Appeals,   1873). 
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view  expressed  by  him  in  the  De  Camp  Case.  Notwithstanding  that 
three  of  the  decisions  referred  to  are  those  of  this  court,  the  question 
presented  by  this  appeal  is  not  one  to  which  the  doctrine  of  stare 
decisis  is  applicable,  for  the  reason  that  the  expression  of  view  as  to 
what  interest  in  the  land  was  acquired  by  a  corporation  by  the  exer- 
cise of  the  power  of  eminent  domain  was,  in  each  of  these  cases,  en- 
tirely obiter.  In  the  New  Jersey  Zinc  &  Iron  Company  Case,  the 
land,  which  was  the  subject-matter  of  the  controversy,  was  claimed  by 
the  canal  company  not  by  virtue  of  any  condemnation  proceedings 
taken  for  the  purpose  of  acquiring  it,  but  solely  by  adverse  possession 
for  more  than  twenty  years.  The  same  situation  existed  in  the  case 
of  Pennsylvania  Railroad  Co.  v.  Breckenridge.  In  the  United  States 
Pipe  Line  Company  Case  the  question  presented  was  the  right  of  the 
pipe  line  company  to  lay  its  pipe  across  lands  held  by  the  railroad 
company,  not  by  virtue  of  any  condemnation  proceeding  but  by  con- 
veyance. The  quantity  of  interest  which  a  railroad  corporation  ob- 
tains in  land  taken  by  it  under  the  power  of  eminent  domain  is  that 
which  the  statute  conferring  the  power  authorizes  it  to  acquire.  The 
legislature  may  authorize  the  taking  of  a  fee,  or  any  less  estate,  in  its 
discretion.  (United  States  Pipe  Line  Co.  v.  Delaware,  Lackawanna 
&  Western  Railroad  Co.,  supra;  Sweet  v.  Buffalo,  etc..  Railroad  Co., 
79  N.  Y.  299,  300.)  It  is  manifest,  therefore,  that  it  cannot  rightly  be 
said,  on  the  one  hand,  that  nothing  is  ever  acquired  by  such  proceed- 
ings except  a  mere  easement  in  or  right  of  way  over  the  land  con- 
demned; nor,  on  the  other  hand,  that  something  more  than  a  mere 
easement,  or  right  of  passage  over  or  through  the  land,  is  always  ac- 
quired. For  instance,  in  the  charter  of  the  Morris  &  Essex  Railroad 
Company,  under  which  the  Delaware,  Lackawanna  &  Western  Rail- 
road Company  is  operating  its  railroad  in  this  state,  and  the  provi- 
sions of  which  called  forth  the  expression  of  opinion  of  Justice  Depue 
in  the  United  States  Pipe  Line  Company  Case  before  referred  to,  the 
declaration  of  the  statute,  in  conferring  the  power  to  condemn  land,  is, 
that,  upon  the  making  of  the  award  by  the  commissioners  (or  upon 
the  rendition  of  the  verdict  by  the  jury  on  appeal  from  the  award) 
and  "upon  payment  of  the  sum  so  found  by  the  commissioners  or  by 
the  jury,  with  costs,  if  any,  the  said  corporation  shall  be  deemed  to  be 
seized  and  possessed  in  fee-simple  of  all  such  lands  and  real  estate," 
etc.  (P.  L.  of  1835,  p.  28);  while  the  power  conferred  by  the  statute 
involved  in  the  decision  of  the  case  of  De  Camp  v.  Hibernia  Mine  Rail- 
road Co.,  supra,  is  as  follows: 

"  'That  when  any  corporation  formed  under  the  provisions  of  this  act 
shall  take  legal  proceedings  to  acquire  the  right  of  way  for  its  pro- 
posed railroad  beneath  the  surface  of  the  earth,  such  right  of  way  shall 
not  include  the  right  to  permanently  use  or  occupy  the  surface  of  the 
earth  immediately  above  such  railroad,  but  shall  be  confined  to  a  mere 
right  to  tunnel  and  excavate  the  earth  for  its  tracks.'  P.  L.  of  1879, 
p.  167,  sec.  3. 
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"It  needs  no  argument  to  show  that  the  interest  acquired  in  land  by- 
virtue  of  proceedings  taken  under  the  one  statute  is  as  widely  different 
from  that  acquired  from  proceedings  taken  under  the  other,  as  would 
be  the  case  were  the  interests  obtained  by  deed  or  grant  from  the  land- 
owner instead  of  by  the  exercise  of  the  power  of  eminent  domain."  28 

And  the  court  held  that  when  a  railroad  corporation,  incorporated 
under  the  general  railroad  law,  takes  land  by  the  exercise  of  the 
power  of  eminent  domain  conferred  upon  it  by  the  provisions  of  that 
act,  the  whole  present  estate  in  the  land  becomes  vested  in  the  cor- 
poration, and  the  former  owner  retains  no  interest  therein  for  the  pro- 
tection of  which  he  is  entitled  to  invoke  the  aid  of  a  court  of  equity. 23 

Land  taken  by  the  exercise  of  the  power  of  eminent  domain,  under 
the  general  railroad  law,  must  be  held  to  be  unalterably  limited  to  the 
land  particularly  described,  and  its  area  can  in  no  case  and  under  no 
circumstances  be  extended  or  enlarged  by  construction. so 

In  declaring  that  private  property  shall  not  be  taken  without  recom- 
pense, the  constitution  secures  to  owners,  not  only  the  possession  of 
property,  but  also  those  rights  which  render  possession  valuable.  Thus, 
in  Pennsylvania  Railroad  Co.  v.  Angel,  41  N.  J.  Eq.  316  (Court  of  Er- 
rors and  Appeals,  1886),  it  was  held,  that  a  railroad  company  cannot 
justify  the  maintenance  of  a  condition  of  things  which  directly  renders 
a  dwelling  house  in  the  neighborhood  unfit  for  a  place  of  residence, 
upon  the  ground  that  the  nuisance  necessarily  results  from  the  con- 
venient transaction  of  the  company's  lawful  business,  and  such  a  nui- 
sance will  be  prohibited  by  injunction. 

In  Ten  Eyck  v.  Delaware  &  Raritan  Canal  Co.,  18  N.  J.  L.  200  (1841), 
it  was  held  that  the  state  cannot,  even  for  public  purposes,  take  away 
the  right  of  individuals  to  the  advantages  of  streams  of  water  in  their 
ordinary  and  natural  flow,  without  making  compensation  to  the  owner. 

In  Butterworth-Judson  Co.  v.  Central  Railroad  Co.,  72  N.  J.  Eq.  568 
(1907),  it  was  held  that  where  a  railroad  purchased  the  fee  of  land  for 
occupation  by  its  tracks  in  the  exercise  of  its  public  franchise  of 
operating  a  railroad,  one  who  had  an  easement  of  a  right  of  way  over 
such  land,  which  easement  was  interfered  with  by  the  operation  of 
the  railroad,  is  entitled  to  compensation  under  the  Eminent  Domain  Act. 

Whenever  the  property  of  the  owner  of  the  fee  in  a  highway  is  sub- 
jected by  law  to  an  additional  servitude,  it  is  taken,  within  the  mean- 
ing of  the  constitution.  The  contention  in  all  cases,  therefore,  is  over 
the  question  whether  the  right  thus  to  be  acquired  would  be  an  addi- 
tional servitude  upon  the  fee,  or  is  embraced  within  the  public  ease- 


28 — Carrie  v.  New  York  Transit  Co.,  66  N.  J.  Eq.  313  (Court  of  Errors 
&    Appeals,    1903). 

29 — Currle  v.  New  York  Transit  Co.,  66  N.  J.  Eq.  313  (Court  of  Errors 
&  Appeals,   1903). 

30 — National  Docks  Ry.  Co.  v.  United  New  Jersey  R.  R.  Co.,  52  N.  J. 
Eq.  366  (1894);  affirmed  52  N.  J.  Eq.  552  (Court  of  Errors  &  Appeals, 
1894). 
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ment,  and  hence  grantable  by  the  public  for  public  use  without  regard 
to  the  owner  of  the  fee.  "The  public  easement,  as  interpreted  in  this 
state,  is  primarily  a  right  of  passage  over  the  surface  of  the  highway 
and  of  so  using  and  occupying  the  land  within  it  as  to  facilitate  such 
passage.  In  this  primary  right  are  included  the  grading,  paving,  clean- 
ing and  lighting  of  the  highway,  the  construction  and  maintenance  of 
street  railways  with  the  apparatus  proper  for  their  use,  and  the  main- 
tenance of  appliances  conducive  to  the  protection  and  convenience  of 
travellers  while  using  the  way.  Secondarily,  the  easement  covers  uses 
which,  though  their  relation  to  the  right  of  passage  is  remote,  or  even 
fanciful,  are  so  generally  advantageous  to  the  owners  of  the  fee,  the 
owners  of  abutting  property,  that,  rather  by  common  consent  and  cus- 
tom than  by  logical  deduction  from  the  primary  design,  they  are  now 
recognized  as  legitimate.  Such  are  the  construction  and  maintenance 
of  sewers,  water  pipes  and  gas  pipes  for  the  convenience  of  persons  oc- 
cupying neighboring  lands.  The  argument  to  support  the  proposition, 
that  the  right  to  construct  and  maintain  a  telephone  line  for  common 
public  use  is  within  this  easement,  is  that  the  structures  required  for 
the  exercise  of  the  right  are  mere  adaptations  of  the  road  to  the  pas- 
sage of  the  electric  current,  which  thus  travels  along  the  highway. 
But  the  resemblance  between  this  use  and  that  ordinarily  enjoyed  un- 
der the  easement  scarcely  goes  beneath  the  words  by  which  it  may  be 
described.  In  reality,  the  electric  current  does  not  use  the  highway 
for  passage,  it  uses  the  wire,  and  would  be  as  well  accommodated  if 
the  wire  were  placed  in  the  fields  or  over  the  houses;  the  highway  is 
used  only  as  a  standing  place  for  the  structures.  Such  a  use  seems  to 
us  to  be  so  different  from  the  primary  right  of  passage  as  to  be  essen- 
tially distinct.  Nor  does  it  rest  on  the  same  footing  as  those  secondary 
uses  to  which  allusion  has  been  made.  Telephone  lines  in  a  street  do 
not  afford  to  the  occupants  of  neighboring  property  such  general  con- 
venience, nor  have  they  been  permitted  with  such  common  and  con- 
tinued acquiescence,  as  sanction  the  other  uses  mentioned.  We  there- 
fore think  that  the  right  now  under  consideration  is  not  within  the 
public  easement,  and  can  be  acquired,  against  the  consent  of  the  private 
owner  of  the  fee,  only  by  condemnation  under  the  power  of  eminent 
domain."  si 

In  Paterson  Railway  Co.  v.  Grundy,  51  N.  J.  Eq.  213  (1893),  the  court 
said:  "The  special  rights  of  the  abutting  owner  in  the  streets  are  quasi 
easements  of  access  and  light  and  air  over  the  land  of  the  street  front- 
ing his  property.  These  he  cannot  be  deprived  of  without  compensa- 
tion being  made  to  him.     These  are  interests  distinct  from  those  pos- 


31 — Nicoll  V.  Telephone  Co.,  62  N.  J.  L.  733  (Court  of  Errors  &  Appeals, 
1899),  citing  Turnpike  Co.  v.  News  Co.,  43  N.  J.  L.  381  (1881);  Broome 
V.  New  York  &  New  Jersey  Telephone  Co.,  49  N.  J.  L,.  624  (1887); 
Duke  v.  Central  New  Jersey  Telephone  Co.,  53  N.  J.  L.  341  (1891);  Mar- 
shall V.  Bayonne,  59  N.  J.  L.  101  (1896);  Halsey  v.  Rapid  Transit  Rail- 
way Co..  47  N.  J.  Eq.  380,  393  (1890);  Paterson  Railway  Co.  v.  Grundy, 
51   N.   J.   Eq.    213,    225    (1893). 
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sessed  by  the  general  public  and  are  rights  appurtenant  to  the  lot  and 
the  improvements  thereon.  It  is  equally  well  settled  that  when  a 
public  use,  authorized  by  law,  takes  no  property  of  the  individual,  but 
merely  affects  him  by  proximity,  the  necessary  interference  in  his  busi- 
ness or  in  the  enjoyment  of  his  property  occasioned  by  such  use,  fur- 
nishes no  basis  for  damages." 

The  placing  by  a  licensee  of  a  municipal  corporation,  on  a  public 
sidewalk,  the  fee  of  which  is  in  an  adjoining  owner,  of  poles  for  fur- 
nishing light  by  electricity  for  private  consumption,  is  a  taking  of  such 
owner's  land,  for  which  he  is  entitled  to  compensation,  since  the  legis- 
lature has  not  authorized  municipal  corporations  or  their  licensees  to 
erect  poles  on  sidewalks  for  conducting  electricity  for  use  in  private 
lighting,  but  has,  by  act  of  April  21,  1896  (P.  L.  1896,  p.  322),  authoriz- 
ing the  use  of  the  public  highways  for  distribution  of  electricity,  for- 
bidden such  erection  without  the  landowner's  consent.32 

The  building  and  operation  of  a  horse  railroad  in  the  streets  of  a 
city,  under  the  restrictions  and  limitations  contained  in  the  charter, 
by  authority  of  the  legislature  and  of  the  city  council,  is  a  legitimate 
use  of  the  highway  and  an  exercise  of  the  public  right  of  travel,  and 
not  a  taking  of  private  property  for  public  use  within  the  provision  of 
the  constitution. 33 

A  street  railway  constructed  in  a  highway  under  authority  of  law, 
with  a  road-bed  which  will  admit  of  the  free  use  of  the  highway  by  all 
other  lawful  means,  operated  by  cars  patterned  after  the  style  and  size 
of  cars  ordinarily  in  use  by  horse  railways,  the  motive  power  of  which 
is  electricity  supplied  by  means  of  overhead  wires  supported  by  poles 
planted  in  the  sidewalks,  immediately  within  the  curbs,  is  but  a  modi- 
fication of  the  public  use  to  which  the  highway  was  originally  devoted, 
and  is  not  an  additional  burden  on  the  land  for  which  compensation 
may  be  required. s* 

The  Traction  Companies  Act  of  1893  (P.  L.,  p.  241),  empowered  city 
authorities,  by  ordinance,  to  authorize  street  railroad  companies  to  sub- 
stitute electric  motors  in  the  place  of  horses,  as  the  propelling  power 
of  their  cars,  and  to  authorize  the  use  of  poles  in  the  streets,  with  wires 
thereon  to  supply  the  motors  with  electricity,  and  to  prescribe  the 
places  in  which  such  poles  should  be  located.  The  act  did  not  confer 
on  the  companies  any  rights  beyond  those  vested  in  them  by  their  char- 
ters, except  in  allowing  a  change  in  the  motor  power  to  be  applied  to 
their  cars.  It  was  held  that  such  an  ordinance  did  not,  per  se.  create 
an  additional  easement.  "The  act  did  not  confer  on  the  companies  the 
right  to  acquire  private  property  by  the  exercise  of  the  right  of  eminent 


32 — Andreas  v.  Gas  &  Electric  Co.,   61   N.  J.  Eq.   69    (1900). 

33 — Hlnchman  v.  Paterson  Horse  Railroad  Co.,  17  N.  J.  Eq.  75  (1864); 
Citizens*  Coal  Co.  v.  Camden  Horse  R.  R.  Co.,  33  N.  J.  Eq.  267  (Court  of 
Errors  &  Appeals,  1880);  West  Jersey  R.  R.  Co.  v.  Cape  May,  etc.,  R.  R. 
Co.,  34  N.  J.   Eq.  164   (1881). 

34 — West  Jersey  R.  R.  Co.  v.  Camden,  etc.,  Ry.  Co.,  52  N.  J.  Eq.  31 
(1893). 
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domain,  but  only  the  right  to  erect  poles  and  use  the  trolley  system,  so 
far  as  the  public  easement  was  concerned,  with  a  view  to  the  public 
convenience  in  the  use  of  the  street,  leaving  the  several  companies,  if 
their  necessities  or  convenience  require  the  appropriation  of  private 
property,  to  obtain  the  consent  of  the  landowners  by  agreement."  35 

It  is  also  held  that  a  trolley  railway,  upon  a  country  highway,  is  not 
an  additional  servitude  upon  the  land  of  the  abutting  owner  who  owns 
to  the  middle  of  the  road. 36 

"It  has  been  settled  in  this  state,  by  decisions  in  all  the  courts,  that 
a  street  railway  is  but  a  variance  in  the  mode  of  using  a  highway 
(Hinchman  v.  Paterson  Horse  Railway  Co.,  2  C.  E.  Gr.  75;  Halsey  v. 
Rapid  Transit  Company,  2  Dick.  Ch.  Rep.  380),  and  that  the  introduc- 
tion of  the  trolley  system  on  city  streets  is  not  an  invasion  of  private 
rights.  (Kennelly  v.  Jersey  City,  57  N.  J.  L.  293  [Court  of  Errors]; 
Roebling  v.  Trenton  Railway  Co.,  58  N.  J.  L.  667.)  So  long  as  the 
defendant  company  confines  its  action  to  the  building  of  its  road  on  the 
highway  within  the  lines  laid  down  for  it  in  the  city  ordinances,  and 
to  the  running  of  its  cars  thereon  in  accordance  therewith,  the  com- 
plainants and  other  abutting  owners  whose  teams  are  impeded  in  turn- 
ing from  their  carriage  entrances  into  the  street,  or  whose  passage 
along  the  street  is  delayed  by  the  frequent  running  of  the  cars,  have  no 
special  rights  against  the  user  of  the  highways.  The  court  of  errors, 
in  the  Roebling  Case,  declared  that  there  is  no  remedy  for  the  abutting 
owner  for  annoyances  and  interferences  resulting  from  a  user  which  is 
consistent  with  the  legitimate  and  proper  use  to  which  these  public 
thoroughfares  are  devoted."  37 

"I  think  it  must  be  conceded  that  before  a  corporation,  authorized 
to  condemn  lands  necessary  for  its  purpose,  can  proceed  to  acquire  such 
land  by  condemnation,  it  should  determine  that  the  necessity  exists. 
How  such  determination  should  be  expressed  cannot  be  a  matter  of  im- 
portance to  the  landowner,  who  may  always  raise  the  question  of  the 
actual  existence  of  the  required  necessity."  It  was  held,  therefore,  that 
where  the  directors  discussed  and  agreed  on  a  plan  for  making  use  of 
certain  waters,  which  plan  required  the  acquisition  of  certain  lands  and 
rights,  and  have  purchased  and  paid  for  some  of  such  lands,  they  have 
sufficiently  determined  that  it  is  necessary  to  acquire  the  other  lands 
essential  to  the  plan,  although  they  have  passed  no  resolution  to  that 
effect;  and  that  where,  afterwards,  the  president  made  unsuccessful 
efforts  to  purchase  some  of  said  lands  and  had  reported  his  failure  to 
the  directors,  it  seems  that  he  acquired  implied  authority  from  the  di- 
rectors to  institute  proceedings  to  condemn,  but  if  not,  the  subsequent 


35 — Roebling  v.  Trenton  Pass.  Ry.  Co.,  58  N.  J.  L,.  666  (Court  of  Errors 
&   Appeals,    1896). 

36 — Ehret  v.  Camden  &  Trenton  Railroad  Co.,  61  N.  J.  Eq.  171    (1900). 

37 — Budd  v.  Camden  Horse  Railroad  Co.,  61  N.  J.  Eq.  543  (1901);  af- 
firmed 63  N.  J.  Eq.  804   (Court  of  Errors  &  Appeals,  1902). 
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approval  and  adoption  by  the  directors  of  such  proceedings  instituted 
by  him  will  sustain  an  order  made  thereon. as 

In  proceedings  brought  to  condemn  lands  within  the  filed  route  of  a 
traction  railway  company,  under  and  pursuant  to  the  Traction  Com- 
panies act  of  1893,  a  conveyance  of  the  lands  by  the  owner,  at  any  time 
after  the  application  is  made  and  notice  given  to  the  owner  as  directed 
by  the  order  of  the  justice,  will  not  defeat  the  proceedings  or  require 
notice  to  be  given  thereof  to  the  grantee.3o 

When  a  railroad  corporation  attempts  to  acquire  land  by  the  exercise 
of  the  power  of  eminent  domain,  compensation,  either  actual  or  con- 
structive, must  precede  appropriation.  A  railroad  corporation,  incor- 
porated under  the  general  railroad  law,  can,  in  no  case  where  payment 
into  court  must  precede  appropriation,  acquire  a  right  to  take  posses- 
sion of  the  land  condemned  until  it  has  paid  the  condemnation  money 
into  court  in  such  manner  that  the  court  acquires,  the  instant  that  the 
payment  is  made,  complete  control  over  the  money  for  all  purposes. 
Payment  to  the  clerk  of  the  court  in  such  a  case,  in  the  absence  of  an 
order  or  rule,  is  not  a  payment  into  court.  The  clerk  has  no  authority 
to  receive  money  for  the  court  without  a  rule.^o 

A  railroad  company  acquiring  land  by  condemnation,  and  paying  the 
award  of  the  commissioners  into  court,  is  entitled  to  have  all  liens  on 
the  land,  including  liens  for  taxes,  paid  out  of  such  fund,  though  the 
lienors  are  not  parties  to  the  proceedings. 4i 

In  ascertaining  what  is  just  compensation  for  lands  taken  under  right 
of  eminent  domain,  the  rule  is  that  if  the  whole  property  be  taken  the 
market  value  of  the  property,  as  between  an  owner  willing  to  sell  and 
purchaser  desiring  to  buy,  is  the  measure  of  compensation.  If  part 
only  is  taken  the  problem  is  the  difference  between  the  market  value  of 
the  property  before  it  was  taken  or  interfered  with  and  the  market 
value  that  remains  in  the  property  after  the  injury  is  done.42 

"A  long  line  of  cases  in  this  court  and  one  in  the  Supreme  Court  of 
this  state  and  numerous  others  in  other  states  of  the  union,  collected 
and  cited  by  counsel  for  the  complainant,  hold,  with  entire  unanimity 
that  except  where  the  railroad  company  entered  in  the  first  place  as  a 
willful  trespasser,  or  where  it  has  been  guilty  of  some  inequitable  con- 
duct sufficient  to  raise  a  counter  equity,  the  value  of  the  land  without 
the  additions  and  superstructures  is  the  proper  measure  of  compensa- 


38 — Kountze  v.  Morris  Acqueduct,   58  N.  J.  L.   303   (1895). 

39 — Houston  v.   Traction  Co.,  69  N.  J.  L.  168    (1903). 

40 — National  Docks  Ry.  Co.  v.  United  New  Jersey  R.  R.  Co.,  52  N.  J.  Eq. 
366   (1894);  affirmed  52  N.  J.  Eq.  552   (Court  of  Errors  &  Appeals,  1894). 

41 — In  re  Sleeper,  62  N.  J.  Eq.  67  (1901);  Piatt  v.  Bright,  31  N.  J.  Eq.  81 
(1879);  affirmed  42  N.  J.  Eq.  362  (Court  of  Errors  &  Appeals,  1880); 
Gray  v.  Case,  51  N.  J.  Eq.  426  (1893);  Burnet  v.  Dean,  60  N.  J.  Eq.  9 
(1900);  affirmed  63  N.  J.  Eq.  253,  49  Atl.  503  (Court  of  Errors  &  Appeals, 
1901). 

42— Butler  Rubber  Co.  v.  Newark,  61  N.  J.  L.   32   (1897). 
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tion  in  a  case  like  the  present.  Such  was  the  expressed  declaration, 
after  full  consideration,  of  our  court  of  errors  and  appeals  in  North 
Hudson  County  Railroad  Co.  v.  Booraem,  28  N.  J.  Eq.  450. 

"The  foundation  of  the  rule  in  equity  is  its  intrinsic  justice.  This 
appears  from  an  examination  of  the  cases  cited. 

"Justice  Depue,  in  the  Booraem  Case,  supra  (at  p.  455),  says:  'But 
where  the  company  has  taken  possession  by  the  consent  of  the  owner, 
and  has  expended  money  in  the  adaptation  of  the  land  to  the  proposed 
use,  and  altered  and  changed  its  condition,  this  rule  (referring  to  the 
fixed  rule  at  law)  manifestly  is  not  adapted  to  reach  the  just  compen- 
sation contemplated  by  the  constitutional  provision.'  Then,  after  show- 
ing that  it  might  be  unjust  to  the  landowner  to  compel  him  to  take  the 
value  of  the  land  at  the  time  of  the  appraisement,  because  it  might 
have  been  injured  in  value  by  reason  of  the  change  made  by  the  rail- 
road company,  he  proceeds:  'On  the  other  hand,  to  compel  the  corpora- 
tion to  pay,  as  the  value  of  the  land,  an  increased  price  because  of  the 
improvements  made  by  it,  would  be  unjust  to  it.  The  owner  has  no 
claim  in  justice  to  have  expenditures  for  such  purposes  enure  to  his 
benefit.  Under  such  circumstances  he  is  entitled  to  be  paid  the  dam- 
ages he  has  sustained,  and  nothing  more.  That  will  be  represented  by 
the  value  of  the  land  as  it  was  before  it  was  changed  in  its  condition, 
irrespective  of  the  structure  put  upon  it  by  the  corporation,  and  inter- 
est from  that  time.  Neither  in  law  nor  in  equity  is  the  owner  entitled 
to  anything  more.'  The  learned  judge  then  proceeds  to  cite  cases  in 
support  of  that  proposition.  This  rule  had  been  previously  applied  in 
the  case  of  Trenton  Water  Co.  v.  Chambers,  9  N.  J.  Eq.  471;  S.  C.  13  N. 
J.  Eq.  199.  Confessedly,  the  same  rule  was  adopted  at  law  in  Coster  v. 
New  Jersey  Railroad  &  Transportation  Co.,  23  N.  J.  Law,  227,  and  24  N. 
J.  Law,  730.  And  it  was  only  by  what  was  held  by  the  law  court  to  be 
the  stress  of  the  statute  regulating  condemnation  proceedings  that  any 
other  rule  was  adopted  at  law,  for  in  Leeds  v.  Camden  &  Atlantic  Rail- 
road Co.,  53  N.  J.  Law,  229,  the  learned  judge,  who  spoke  for  the  court 
of  errors  and  appeals,  closed  his  opinion  as  follows: 

"  'The  equitable  rule,  which  appears  to  have  been  followed  in  the 
present  case,  is  that  when  prepayment  has  been  waived  the  landowner 
retains  an  equitable  lien  upon  the  land  for  the  payment  of  such  dam- 
ages as  he  has  sustained,  when  the  company  violates  the  conditions 
upon  which  the  entry  without  compensation  was  permitted,  which  may 
be  enforced  in  a  court  of  equity. 

"  'The  value  of  the  land  and  damages  at  the  time  the  entry  was  made, 
and  interest  from  that  time,  have  been  fixed  as  a  proper  measure  of 
damages  in  some  such  cases.  See  North  Hudson  County  Railroad  Co. 
V.  Booraem,  28  N.  J.  Eq.  450,  and  later  cases  that  have  followed  it. 

"  'When  parties  are  before  that  court  seeking  the  adjustment  of  equit- 
able claims  for  and  against  the  railroad  company,  all  the  rights  of  the 
landowner  will  be  protected,  and  full  compensation  may  be  made,  not 
only  for  the  value  of  the  land  taken  and  the  damages  incident  to  the 
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taking,  but  also  for  the  breach  of  any  agreement  made  with  him,  and 
allowance  for  the  occupancy  of  the  land  under  such  agreement  or  by 
consent  or  license.  When  the  company  proceeds  to  condemn  lands,  un- 
^ier  its  charter,  it  can  act  only  according  to  the  exact  terms  of  the  power 
therein  conferred.  There  was  error  in  the  ruling  and  the  judgment 
will  be  reversed.' 

"The  question  in  Leeds  v.  Camden  &  Atlantic  Railroad  Co.,  supra, 
was  whether  the  land  should  be  appraised  as  of  the  date  when  taken 
•or  as  of  the  date  of  the  appraisement,  and  it  was  held  that  the  statute 
required  it  to  be  taken  as  of  the  date  of  the  appraisement. 

"A  careful  reading  of  the  opinion  does  not  lead  me  to  the  conclusion 
that  the  court  intended  to  decide  that  the  value  of  the  railroad  struc- 
ture should  be  added  to  the  valtie  of  the  land. 

"However  that  may  be,  in  the  case  which  followed  it  in  the  Supreme 
Court,  namely,  Trimmer  v.  Pennsylvania,  Poughkeepsie  &  Boston  Rail- 
road Co.,  55  N.  J.  Law,  46,  the  learned  judge  who  spoke  for  the  Supreme 
Court  seems  to  have  so  treated  it  and  states  that  there  is  an  apparent 
inconsistnecy  between  the  Leeds  Case  and  the  Booraem  Case,  and  recon- 
ciles them  as  follows:  'The  difference,  however,  arises  from  a  distinc- 
tion taken  in  the  later  case  between  a  proceeding  to  condemn,  consid- 
ered as  a  purely  legal  proceeding,  and  a  proceeding  in  an  equitable 
suit  to  ascertain  the  damages  which  the  landowner  has  sustained  by 
reason  of  the  appropriation  of  his  land.  In  equity,  when  a  corporation 
having  power  to  condemn  has  been  let  into  possession  by  the  landowner 
and  makes  improvements,  the  court  will  adjust  the  claims  of  the  land- 
owner upon  the  basis  laid  down  in  the  Booraem  Case.  The  court  will, 
by  means  of  a  reference  to  a  master,  ascertain  the  damages  to  the  land- 
owner according  to  this  standard  of  compensation.  In  the  Booraem 
•Case  the  award  of  the  commissioners,  although  made  upon  an  errone- 
ous legal  principle,  was  in  conformity  with  the  equitable  rule,  and  so 
was  permitted  to  stand  in  place  of  a  report  of  a  master  to  whom  a  ref- 
erence might  have  been  made.  If  the  question  of  compensation  had  not 
been  drawn  into  a  court  of  equity  by  the  foreclosure  of  a  mortgage  cov- 
ering the  land  condemned  in  addition  to  other  land,  the  rule  adopted 
by  the  commissioners  in  that  case  would  have  been  inaccurate. 

"  'The  result  of  these  conflicting  rules  seems  to  be  that  if  a  corpora- 
tion, under  the  conditions  mentioned,  takes  proceedings  to  condemn 
lands,  the  legal  rule  applies;  but  if  the  question  of  the  value  of  the 
land  becomes  involved  in  a  suit  in  equity,  the  equitable  rule  applies. 
:So  if,  under  these  conditions,  the  owner  brings  an  action  of  ejectment 
to  dispossess  the  company,  a  court  of  equity  will  stay  the  action  upon 
payment  of  damages  to  be  ascertained  in  conformity  with  the  equitable 
rule.  Trenton  Water  Co.  v.  Chambers,  9  N.  J.  Eq.  471;  S.  C.  13  N.  J. 
Eq.  199.' 

"The  question,  after  all,  was  not  involved  in  the  Trimmer  Case,  since 
the  case  disclosed  no  privity,  by  way  of  succession  or  otherwise,  be- 
tween  the   railroad   company  prosecuting  the  proceedings   before   the 
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court  and  that  which  had  built  the  works  upon  the  ground  included  in 
the  condemnation  proceedings."  43 

Where  a  public  service  corporation  takes  possession  with  the  con- 
sent or  acquiescence  of  the  landowner  under  an  express  or  implied 
agreement  for  compensation,  or  in  cases  where  the  landowner  appeals 
to  the  equity  power  for  affirmative  relief,  terms  may  be  imposed  upon 
him  that  would  require  him  to  submit  to  condemnation  proceedings,  or 
even  to  abide  by  the  determination  of  the  Court  of  Equity  with  respect 
to  the  amount  of  compensation. 44 

Injunction  is  the  proper  remedy  to  restrain  a  railroad  company  from 
taking  the  complainants'  property  without  compensation,  not  because 
an  injunction  will  issue  to  restrain  an  ordinary  trespass,  but  to  pro- 
tect the  property  owner's  constitutional  right  against  aggression.  But 
such  an  injunction  will  not  issue  unless  the  corporation  is  wilfully 
proceeding  in  violation  of  the  owner's  constitutional  right.  Thus,, 
where  the  railroad,  under  the  belief  that  a  satisfactory  arrangement 
would  be  reached  for  the  taking  of  complainants  land  for  a  tunnel,  de- 
layed condemnation  proceedings  and  prosecuted  the  work  up  to  com- 
plainant's property  line  before  he  made  complaint  to  any  court,  and  the 
railroad  proposed  to  tunnel  through  solid  rock  in  complainant's  land 
fifty  feet  below  the  surface  without  affecting  the  enjoyment  of  com- 
plainant's building,  and  without  any  intent  to  evade  its  duty  to  pay 
complainant  compensation  which  it  stood  ready,  willing  and  able  to  do, 
it  was  held  that  though  the  defendant  was  a  trespasser  in  taking  com- 
plainant's land  without  first  making  compensation,  an  injunction  re- 
straining defendant's  construction  would  be  refused  on  condition  that 
defendant  pay  a  satisfactory  sum  into  court  to  guarantee  complainant 
just  compensation  and  diligently  prosecute  condemnation  proceedings.^s 

As  to  the  practice  on  injunction  where  a  railroad  company  occupies 
land  without  making  compensation  to  the  owner,  see  Butterworth  Jud- 
son  Co.  V.  Central  Railroad  Co.,  72  N.  J.  Eq.  568  (1907);  Hart  v.  Leon- 
ard, 42  N.  J.  Eq.  416  (Court  of  Errors  and  Appeals,  1886). 

In  Northeastern  Telephone  &  Telegraph  Co.  v.  Hepburn,  73  N.  J.  Eq. 
657,  the  Court  of  Errors  and  Appeals  held  that  where  a  telephone  com- 
pany violates  the  property  rights  of  owners  of  land  by  going  thereon 
and  constructing  telephone  lines  without  any  right  whatever,  an  in- 
junction restraining  the  property  owner  from  interfering  with  the  con- 
struction of  the  lines,  will  not  be  continued  until  compensation  to  such 


43 — Pitney,  V.  C,  in  Baltimore  &  New  York  Railroad  Co.  v.  Bouvier, 
70  N.  J.  Eq.   158   (1906). 

44 — Northeastern  Telephone  &  Telegraph  Co.  v.  Hepburn,  73  N.  J.  Eq. 
657  (Court  of  Errors  &  Appeals,  1908);  Paterson  v.  Kamlah,  42  N.  J.  Eq. 
93  (1886);  affirmed  47  N.  J.  Eq.  331  (Court  of  Errors  &  Appeals,  1890); 
Sparks  Mfg.  Co.  v.  Newton,  57  N.  J.  Eq.  367  (1898);  affirmed  60  N.  J. 
Eq.  399  (Court  of  Errors  &  Appeals,  1900);  Simmons  v.  Paterson,  60 
N.   J.  Eq.   385    (1900). 

45 — Menge  v.  Morris  &  Essex  R.  R.  Co..  73  N.  J.  Eq.  177  (1907);  Nelson 
V.   N.  J.   Short  Line   n.  R.   Co.,  73  N.  J.   Eq.   187    (1907). 
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owner  may  be  ascertained  and  made  by  the  telephone  company  in  the 
absence  of  laches  or  acquiescence  on  the  part  of  the  property  owners. 

83.   SPECIAL  DUTIES  OF  PUBLIC  SERVICE   CORPORATIONS. 

"Corporate  bodies  that  engage  in  a  public  or  quasi  public  occupation 
are  created  by  the  state  upon  the  hypothesis  that  they  will  be  a  public 
benefit.  They  enjoy  privileges  that  individuals  cannot  have.  Per- 
petual or  certain  life  is  accorded  to  them.  Usually  the  authority  of  the 
right  of  eminent  domain  is  delegated  to  them,  often  to  be  exercised  in 
whatever  locality  they  may  be  pleased  to  designate.  The  use  of  the 
common  highway  is  frequently  subordinated  to  their  operations,  and, 
indeed,  the  individual  is  compelled,  even  in  his  own  home,  to  submit 
without  redress  to  discomforts  incident  to  their  lawful  operation  which 
he  would  not  be  required  to  tolerate  from  other  sources.  Thus  they 
are  given  special  privileges  because  of  the  benefits  they  are  presumed 
to  confer  upon  communities.  *  *  *  While  the  state  confers  special 
privileges  upon  these  favorites,  it  at  the  same  time  exacts  from  them 
duties  which  also  tend  to  the  public  welfare.  The  whole  scheme  of  the 
laws  of  their  organization  is  to  equip  and  control  them  as  instruments 
for  the  public  good.  Such  corporations  hold  their  powers  not  merely 
in  trust  for  the  pecuniary  profit  of  their  stockholders,  but  also  in  trust 
for  the  public  weal.  The  impress  for  public  good  is  stamped  upon 
their  very  being,  and  it  becomes  a  duty  which,  though  not  prescribed 
in  express  language  of  the  law,  is  to  be  implied  from  the  nature  of 
every  power  conferred."  i 

The  policy  of  uniform  legislation  must  be  adhered  to,  and  public  cor- 
porations should  be  amenable  to  a  fixed  code  of  laws  regulating  and 
controling  the  operation  and  defining  the  duties  and  obligations  of  their 
officers  and  agents  in  the  interest  of  the  public. 2 

Where  a  public  duty  is  imposed  upon  a  corporation  by  its  charter  it 
cannot  relieve  itself  of  that  duty  by  leasing  its  property  and  franchises 
under  a  general  legislative  authority  to  lease.  Thus  where  by  its  char- 
ter a  canal  company  was  required  to  make  good  and  suflBcient  bridges 
across  its  canal  and  keep  the  same  in  repair  so  as  to  prevent  any  incon- 
venience in  the  use  of  the  road  by  reason  of  the  canal  crossing  the 
same;  the  canal  company  cannot  relieve  itself  of  that  duty  by  leasing 
its  canal,  with  all  its  boats,  property,  works,  appurtenances  and  fran- 
chises to  a  railroad  company.3 

"A  street  railway  company  incorporated  under  the  laws  of  this  state, 
and  the  route  of  its  road  and  the  location  of  its  tracks  established  by 
an  ordinance  of  the  municipality,  in  the  streets  of  which  the  company 
is  to  operate  its  road,  such  ordinance  being  accepted  by  such  company 
and  its  tracks  laid  in  accordance  therewith,  and  the  road  constructed 


1 — Stockton  V.  Central  R.  R.  Co.,  50  N.  J.  Eq.  52   (1892). 
2 — McCarter  v.  Vineland  Light  &  Power  Co.,  73  N.  J.  Eq.  703  (Court  of 
Errors  &  Appeals,  1908). 

3 — Ryerson  v.  Morris  Canal  &  Banking  Co.,  71  X.  J.  L.  381   (1904). 
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and  in  operation,  cannot  at  its  mere  will  and  discretion  cease  and  aban- 
don the  operation  thereof  or  any  portion  thereof.  It  becomes  the  duty 
of  the  railway  company  in  the  exercise  of  its  rights,  privileges  and  fran- 
chises for  the  benefit  of  the  public,  to  maintain  and  operate  its  road 
according  to  the  terms  of  the  ordinance,  and  in  compliance  with  stat- 
utes which  confer  upon  the  company  such  rights,  privileges  and  fran- 
chises. An  implied  condition  attaches  itself  to  the  grant  of  the  fran- 
chise, that  it  be  held  for  public  benefit,  and  the  duty  upon  the  railway 
company  is  to  exercise  it  for  such  purpose,  and  as  a  public  agent  it 
cannot  escape  this  duty."  4 

"As  to  the  validity  of  any  contract  made  by  a  railroad  company  for 
such  a  private  use  of  or  interest  in  its  lands  used  for  its  railway  or  any 
of  its  appurtenances  as  would  prevent  its  performance  of  these  public 
obligations,  to  arrange  for  the  public  safety  by  the  removal  of  grade 
crossings  in  cities,  my  view  would  be  either  that  the  contracts  are  al- 
together void  or  that  they  must  be  considered  as  made  and  taken  sub- 
ject to  any  contract  subsequently  made  to  remove  its  grade  crossings. 
Contracts  of  this  character,  for  the  permanent  location  or  use  of  their 
road  or  works,  have  been  held  to  be  subject  to  termination  when  even 
the  interest  of  the  road  itself  requires  it.  'Railroad  companies,  while 
private  corporations,  are  quasi  public  agencies,  engaged  in  the  perform- 
ance of  public  duties,  and  contracts  which  prevent  them  from  the  dis- 
charge of  these  duties  cannot  be  sustained.'  E.  &  S.,  etc..  Railway  Co. 
v.  McDevitt,  24  Sup.  Ct.  Rep.  36  (U.  S.  Supreme  Court,  October  Term, 
1903).  This  case  was  an  action  at  law  for  damages  for  breach  of  a 
contract  made  on  securing  the  right  of  way  to  operate  an  extension  of 
the  railroad  over  a  particular  track,  and  it  was  held  that  damages  could 
not  be  based  on  the  company's  obligation  to  continue  permanent  use 
under  the  contract.  But  the  precise  question  here  is  narrower,  and  is 
this:  Should  the  contract  be  specifically  enforced  in  equity,  or  should 
the  party,  if  the  contract  be  a  valid  contract,  be  left  to  his  remedy  at 
law?  This  was  the  course  directed  in  Society,  etc.,  for  Establishing 
Useful  Manufactures  v.  Butler,  1  Beas.  498  (Errors  and  Appeals,  1859), 
where  the  court  refused  to  specifically  enforce  an  agreement  for  the 
supply  of  water  upon  the  ground  that  the  company  was  incorporated 
for  quasi  public  purposes  and  to  supply  water  to  a  community,  and  that, 
inasmuch  as  the  performance  of  the  company's  contract  with  complain- 
ant would  prevent  its  furnishing  water  regularly  to  a  large  number  of 
its  lessees,  the  contract  should  not  be  specifically  enforced  but  the  com- 
plainant should  be  left  to  his  remedy  at  law."  s 

"It  is  familiar  law  that  a  railway  company,  having  the  right  to  lay 
tracks  in  a  public  street,  is  bound  by  the  general  principles  of  the  com- 
mon law,  and  without  either  a  specific  statute  or  ordinance  or  a  con- 
tractual obligation,  to  lay  its  tracks  in  a  proper  manner,  and  to  keep 
them  in  a  proper  state  of  repair.     But  the  question  of  the  liability  of 


4 — Bridgeton  v.   Traction  Co.,  62  N.   J.  L.   592    (1899). 

5 — Swift  v.  Delaware,  L.  &  W.  R.  R.  Co.,  66  N.  J.  Eq.  34    (1904). 
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such  a  company  for  failing  to  keep  the  surface  of  a  street  in  repair  is 
quite  a  different  question.  Such  a  liability  does  not  result  from  the 
DQere  fact  that  the  corporation  has  been  vested  with  a  franchise  or  li- 
cense of  using  the  public  street.  The  liability  to  maintain  the  pave- 
ment as  such,  if  it  exists,  must  either  be  rested  upon  some  valid  statute 
or  ordinance  imposing  such  a  duty,  or  must  arise  out  of  the  obligations 
of  a  contract.  It  has  been  repeatedly  held  that  where  some  burden  has 
been  lawfully  imposed  by  a  municipality  upon  a  street  railway  company 
as  a  condition  of  the  grant  of  its  franchise,  the  acceptance  of  such  a 
condition  by  the  company  constitutes  a  contract  between  the  company 
and  the  municipality."  e 

Where  a  canal  company  digs  or  cuts  a  canal  across  a  highway  so  as 
to  render  a  bridge  necessary  where  none  was  required  before,  the  com- 
pany is  bound  to  erect  and  maintain  such  bridge  at  its  own  expense, 
without  any  express  provision  in  its  charter  to  that  effect,  and  the  duty 
is  so  clear,  that  a  mandamus  may  issue  to  compel  its  performance. ^ 

Express  statutory  limitation  of  the  speed  at  which  street  railway  cars 
may  be  driven  along  the  public  highways  is  not  necessary  in  order  to 
cast  upon  street  railway  companies  the  obligation  so  to  restrain  the 
speed  of  their  cars  that  other  vehicles  may  reasonably  enjoy  the  use  of 
the  public  way.  The  rules  regulating  the  speed  at  which  steam  rail- 
road companies  may  drive  their  trains  have  no  application  to  street 
railways.  Each  steam  railway  has  the  sole  and  exclusive  enjoyment 
of  its  way,  and  its  crossings  of  public  ways  are  controlled  by  express 
legislative  enactments. s 

Speaking  of  the  duties  of  a  public  service  company,  the  Court  of 
Errors  and  Appeals  said:  "In  accepting  such  a  charter  the  company  im- 
pliedly engages  on  its  part  to  use  it  in  such  manner  as  will  accomplish 
the  object  for  which  the  legislature  designed  it.  It  cannot  refuse  to 
perform  the  public  duties  thus  cast  upon  it,  without  surrendering  the 
franchise.  "When  an  individual  or  a  corporation  is  guilty  of  a  breach 
of  public  duty  by  misfeasance  or  nonfeasance,  the  law  provides  a  rem- 
edy. The  true  criterion  by  which  to  judge  of  the  character  of  the  use 
is,  whether  the  public  may  enjoy  it  of  right,  or  by  permission  only. 

"Assuming,  as  we  must,  that  the  legislature  intended  to  exercise  its 
lawful  power,  and  that  the  company,  in  invoking  the  benefit  of  the  cor- 
porating  act,  took  upon  itself  the  correlative  obligation  to  serve  the 


6 — Fielders  v.  North  Jersey  St.  Ry.  Co.,  68  N.  J.  L.  343  (Court  of  Errors 
&  Appeals,  1902).  See  also  Wilbur  v.  Trenton  Passeng-er  Railway  Co., 
57  N.  J.  L.  212  (1894);  Railroad  Co.  v.  Cape  May,  58  N.  J.  L.  565  (1896); 
Cape  May  v.  Transportation  Co.,  64  N.  J.  L.  80  (1899);  Dean  v.  City  of 
Paterson,  67  N.  J.  L.  199   (1901). 

7 — Hornblower,  C.  J.,  In  re  The  Trenton  Water  Power  Company,  20 
N.    J.    L.    659    (1846). 

8 — Camden,  etc.,  Ry.  Co.  v.  U.  S.  Cast  Iron,  etc.,  Co.,  68  N.  J.  Eq.  279 
(1904);  Pennsylvania  Railroad  Co.  v.  Matthews,  36  N.  J.  Law,  531  (Court 
of  Errors  &  Appeals,  1873);  New  York,  etc..  Railroad  Co.  v.  Leaman,  54 
N.  J.  Law,   202    (Court  of  Errors   &  Appeals,   1891). 
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public,  it  necessarily  follows  that  the  use  is  a  public  one.  I  agree  with 
Mr.  Justice  Parker,  who  delivered  the  opinion  in  the  court  below,  that 
if  the  supplying  of  a  city  or  town  with  water  is  not  a  public  purpose, 
it  is  difficult  to  conceive  of  any  enterprise  entrusted  to  a  private  cor- 
poration which  could  be  classed  under  that  head.  The  supplement  of 
1880  to  the  act  concerning  telegraph  companies  contains  no  express 
words  imposing  the  duty  to  send  messages  for  all  who  apply.  In  Turn- 
pike Company  v.  News  Company,  43  N.  J.  L.  381  (1881),  the  Supreme 
Court  maintained  the  constitutionality  of  the  law  as  constituting  a 
public  use,  on  the  ground  that  there  must  be  an  implication  that  in 
granting  the  franchise,  the  legislature  intended  to  charge  the  com- 
panies with  a  duty  to  the  public,  and  that  in  accepting  the  benefits  of 
the  law  the  recipient  of  them  assumes  the  performance  of  such  public 
duty. 

"The  case  of  Paterson  Gas  Light  Company  v.  Brady,  27  N.  J.  L.  245 
(1858),  is  cited  in  support  of  the  contrary  contention.  In  that  case 
Mr.  Justice  Elmer  decided  that  the  company  was  under  no  legal  ob- 
ligation to  supply  gas  to  all  persons  having  buildings  on  the  lines  of 
their  pipes,  upon  tender  of  reasonable  compensation.  He  rested  this 
view  upon  the  absence  of  any  express  provision  in  the  charter  imposing 
such  duty  upon  the  company.  This  decision  fails,  however,  to  give  due 
effect  to  the  purpose  of  the  legislature  in  creating  the  company,  and  to 
the  implied  obligation  assumed  by  the  company  in  accepting  the  grant. 
If  it  were  a  grant  for  mere  private  uses,  empowering  the  corporate 
body  to  withhold  service  at  pleasure  from  all  persons,  the  company 
would  be  without  the  right  to  occupy  the  public  streets  for  the  laying 
of  its  pipes,  and  of  course  the  grant  of  eminent  domain  for  such  private 
purposes  would  be  void.  In  this  respect,  in  my  judgment,  the  conclu- 
sion in  the  Paterson  Case  was  erroneous,  and  in  conflict  with  the  views 
expressed  in  the  Tide  Water  Case  (3  C.  E.  Green,  518),  and  in  National 
Docks  V.  Central  Railroad  Company  (5  Stew.  Eq.  755,  764)."  » 

And  in  Borough  of  Washington  v.  Washington  Water  Co.,  70  N.  J.  Eq. 
254  (1905),  it  was  held  that  where  a  water  company  was  the  sole  source 
of  water  supply  for  a  borough,  it  was  bound  to  supply  water  to  the 
borough  at  a  reasonable  price  "and  the  borough  on  the  other  hand,  is 
bound  to  pay  a  reasonable  sum.  *  *  *  The  public  duty  of  the  offi- 
cials controlling  each  of  the  parties  is  to  agree  on  a  reasonable  price  for 
this  public  service,  but  if  they  fail  to  agree  on  any  price,  the  reasonable 
price  must  be  fixed  by  a  competent  tribunal.  The  claim  for  water  here- 
tofore supplied  is  altogether  legal  in  its  nature,  and  an  action  brought 
solely  for  the  purpose  of  recovering  a  reasonable  sum  for  past  services, 
or  of  determining  what  is  such  reasonable  sum  is  not  within  the  equity 
jurisdiction.  But  such  jurisdiction  exists  to  maintain  the  status  quo 
and  require  the  continuance  of  the  supply  pending  the  settlement  of 
the  reasonable  price  for  past  supply.     If  the  water  company  demand  an 


9 — Olmstead   v.   Proprietors    of   the   Morris   Aqueduct,    47   N.    J.    L.    311 
(Court  of  Errors  &  Appeals.  1S85). 
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unreasonable  price  and  threaten  to  cut  off  the  public  supply  unless  this 
unreasonable  price  is  paid,  the  municipality  has  the  right  to  enjoin  the 
company  from  cutting  off  the  supply  because  of  failure  to  pay  such  sum. 
Ordinarily,  the  scope  of  the  decree  in  such  equity  suit  would  be  the  de- 
termination of  whether  the  price  demanded  was  unreasonable,  and  if  so 
found,  then  to  enjoin  the  cutting  off  of  the  supply  for  its  non-payment. 
The  equitable  jurisdiction  in  such  suit  would  not  extend  to  fixing  either 
the  reasonable  sum  to  be  paid  for  the  past  supply  or  for  the  future. 
Such  being  the  scope  of  the  final  decree,  the  complainant,  if  it  can  show 
on  application  for  preliminary  injunction  a  fair  case  for  trial  on  final 
hearing  of  the  unreasonableness  of  the  price  demanded,  is,  under  proper 
conditions  entitled  to  a  continuance  of  the  supply  pending  hearing." 

In  Public  Service  Corporation  v.  American  Lighting  Co.,  67  N.  J.  Eq. 
122  (1904),  it  was  held  that  a  corporation  enjoying  a  gas  franchise, 
and  the  complete  or  partial  monopoly  resulting  therefrom,  is  bound  to 
serve  the  public  upon  reasonable  terms  and  at  reasonable  rates  and  that 
where  a  gas  company,  having  a  franchise  and  virtual  monopoly,  de- 
mands of  a  city  an  unreasonable  price  for  gas,  the  city  may  offer  a  rea- 
sonable price;  and,  if  the  gas  company  refuses  to  furnish  gas  at  that 
price,  the  city  may  obtain  a  mandamus,  if  the  supply  has  not  been 
commenced,  or  may  sue  in  equity  to  enjoin  the  stoppage  of  a  supply 
being  furnished. 

In  Turnpike  Co.  v.  News  Co.,  43  N.  J.  L.  381  (1881),  the  Court  said, 
speaking  of  a  telegraph  company,  that  "These  provisions  of  the  law,  in 
connection  with  the  fact  that  the  legislature  has  granted  the  right  to 
take  private  property,  clearly  evince  a  legislative  intent  to  lay  such 
companies  under  an  obligation  to  the  public  to  permit  the  use  of  their 
lines  by  all  persons,  under  reasonable  regulations;  and  in  accepting 
the  benefits  of  this  law,  the  recipient  of  them  assumes  the  performance 
of  this  duty  to  the  public." 

Where  one  corporation  seeks  judicial  redress  against  another  cor- 
poration on  the  ground  that  the  other  has  refused  to  give  a  service,  or 
to  perform  a  duty  which  it  owes,  the  complaining  corporation,  to  suc- 
ceed, must  show,  affirmatively,  that  the  service  or  duty  which  it  claims 
exists  by  force  of  a  statute,  or  a  contract,  or  a  usage  having  the  force 
of  law.io 

A  contract  between  a  railroad  company  operating  a  railroad  in  this 
state  under  acts  of  the  legislature  of  this  state,  and  certain  individuals, 
the  effect  of  which  is  to  give  the  latter  the  exclusive  right  of  trans- 
porting certain  kinds  of  freight  over  their  railroad,  is  void  from  con- 
siderations of  public  policy.ii 

"Railway  companies  have  delegated  to  them  as  part  of  their  fran- 
chises much  of  the  sovereign  power  of  the  state,  in  consideration  of 


10 — Delaware,  etc.,  R.  R.  Co.  v.  Central  Stockyard  Co.,  45  N.  J.  Eq.  50 
(1889);    affirmed    46   N.   J.    Eq.    280    (Court   of   Errors   &   Appeals,    1889). 

11 — Union  Locomotive  &  Express  Co.  v.  Erie  Rallwy  Co.,  37  N.  J.  L. 
23    (1874). 
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their  discharging  part  of  what  are  the  proper  duties  of  government, 
that  is  providing  the  means  of  commerce  and  intercourse  by  construct- 
ing the  roads  which  are  the  avenues  of  that  commerce.  And  when  be- 
ing authorized  they  assume  to  operate  these  roads,  they  have  devolved 
upon  them,  in  consideration  of  that  franchise  the  additional  duty,  which 
is  not  one  of  the  proper  functions  of  the  government,  of  common  car- 
riers, and  are  obliged  to  transport  all  merchandise  and  passengers,  on 
the  terms  fixed  in  the  grant  through  which  they  obtain  their  fran- 
chises." 12 

"The  defendants  are  common  carriers,  and  not  only  so  in  the  light 
of  the  common  law,  but  like  all  railroad  corporations  they  occupy  a 
peculiar  relation  to  the  public  as  invested  with  certain  franchises  for 
the  public  benefit,  and  are  bound  to  use  them  with  fairness  and  for  the 
common  good.  Apart  from  that,  however,  it  is  clear  that  the  business 
of  the  company  must  be  conducted  subject  to  the  law  governing  com- 
mon carriers  generally,  and  to  that  test  this  contract  must  first  be  put. 
In  the  language  of  the  books,  a  common  carrier  exercises  a  public 
employment,  and  Bacon  in  his  Abridgement,  calls  it  a  public  institu- 
tion.    (1  Bacon  (B)  556.) 

"The  duties  and  liabilities  are  those  imposed  by  public  law,  and  in 
that  respect  the  common  carrier  differs  from  the  private.  Bacon  also 
says  that  common  carriers  'are  chargeable  on  the  general  custom  of 
the  realm  for  their  faults  and  miscarriages.'  1  Bacon  (A)  553.  Is 
there  anything,  then,  in  the  nature  of  this  occupation  that  necessarily 
prevents  a  discrimination  in  rates  such  as  this  contract  provides? 
The  contract  is  that  one  customer  shall  be  charged  less  than  others, 
and,  as  a  consequence,  that  other  shall  be  charged  more  than  that  one. 
Such  inequality  operates  directly  upon  the  course  of  trade  and  creates 
monopolies.  Most  of  the  evils  of  special  and  unequal  rates  have 
arisen  since  the  introduction  of  railways.     *     *     * 

"The  business  of  the  common  carrier  is  for  the  public,  and  it  is  his 
duty  to  serve  the  public  indifferently.  He  is  entitled  to  a  reasonable 
compensation,  but  on  payment  of  that  he  is  bound  to  carry  for  who- 
ever will  employ  him,  to  the  extent  of  his  ability.  A  private  carrier 
can  make  what  contract  he  pleases.  The  public  have  no  interest  in 
that,  but  a  service  for  the  public  necessarily  implies  equal  treatment 
in  its  performance,  when  the  right  to  the  service  is  common.  Be- 
cause the  institution,  so  to  speak,  is  public,  every  member  of  the  com- 
munity stands  on  an  equality  as  to  the  right  to  its  benefit,  and,  there- 
fore, the  carrier  cannot  discriminate  between  individuals  for  whom 
he  will  render  the  service.  In  the  very  nature,  then,  of  his  duty  and 
of  the  public  right,  his  conduct  should  be  equal  and  just  to  all.  So, 
also,  there  is  involved  in  the  reasonableness  of  his  compensation  the 
same  principle.  A  want  of  uniformity  in  price  for  the  same  kind  of 
service   under   like   circumstances   is   most   unreasonable   and   unjust. 


12 — Rogers  Locomotive  &  Machine  "Works  v.  Erie  Railway  Co.,  20  N.  J. 
Eq.    379    (1869). 
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when  the  right  to  demand  it  is  common.  It  would  be  strange  if, 
when  the  object  of  the  employment  is  the  public  benefit,  and  the  law 
allows  no  discrimination  as  to  individual  customers,  but  requires  all 
to  be  accommodated  alike  as  individuals,  and  for  a  reasonable  rate 
that  by  the  indirect  means  of  unequal  prices  some  could  lawfully  get 
the  advantage  of  the  accommodation  and  others  not.  A  direct  re- 
fusal to  carry  for  a  reasonable  rate  would  involve  the  carrier  in  dam- 
ages, and  a  refusal,  in  effect,  could  be  accomplished  by  unfair  and 
unequal  charges,  or  if  not  to  that  extent,  the  public  right  to  the  con- 
venience and  usefulness  of  the  means  of  carriage  could  be  greatly 
impaired.  Besides,  the  injury  is  not  only  to  the  individual  affected, 
but  it  reaches  out,  disturbing  trade  most  seriously.  Competition  in 
trade  is  encouraged  by  the  law,  and  to  allow  any  one  to  use  means, 
established  and  intended  for  the  public  good,  to  promote  unfair  ad- 
vantages amongst  the  people  and  foster  monopolies,  is  against  public 
policy,  and  should  not  be  permitted.     *     *     * 

"It  must  not  be  inferred  that  a  common  carrier,  in  adjusting  his 
price,  cannot  regard  the  peculiar  circumstances  of  the  particular  trans- 
portation. Many  considerations  may  properly  enter  into  the  agree- 
ment for  carriage  or  the  establishment  of  rates,  such  as  the  quantity 
carried,  its  nature,  risks,  the  expense  of  carriage  at  different  periods 
of  time,  and  the  like;  but  he  has  no  right  to  give  an  exclusive  ad- 
vantage or  preference,  in  that  respect,  to  some  over  others,  for  car- 
riage, in  the  course  of  his  business.  For  a  like  service,  the  public  are 
entitled  to  a  like  price.  There  may  be  isolated  exceptions  to  this  rule, 
where  the  interests  of  the  immediate  parties  is  alone  involved,  and  not 
the  rest  of  the  public,  but  the  rule  must  be  applied  whenever  the  serv- 
ice of  the  carrier  is  sought  or  agreed  for  in  the  range  of  business  or 
trade.  This  contract  being  clearly  within  it,  and  odious  to  the  law  in 
the  respect  on  which  a  recovery  is  sought,  cannot  be  sustained.  But 
there  is  an  additional  ground  upon  which  it  is  also  objectionable.  I 
entirely  agree  with  the  Chief  Justice  that,  in  the  grant  of  a  franchise 
of  building  and  using  a  public  railway,  that  there  is  an  implied  con- 
dition that  it  is  held  as  a  quasi  public  trust,  for  the  benefit  of  all  the 
public,  and  that  the  company  possessed  of  the  grant  must  exercise  a 
perfect  impartiality  to  all  who  seek  the  benefit  of  the  trust.  It  is  true 
that  these  railroad  corporations  are  private,  and  in  the  nature  of  their 
business,  are  subject  to,  and  bound  by  the  doctrine  of  common  car- 
riers, yet,  beyond  that,  and  in  a  peculiar  sense,  they  are  entrusted 
with  certain  functions  of  the  government,  in  order  to  afford  the  public 
necessary  means  of  transportation.  The  bestowment  of  these  fran- 
chises is  justified  only  on  the  ground  of  the  public  good,  and  they  must 
be  held  and  enjoyed  for  that  end.  This  public  good  is  common,  and 
unequal  and  unjust  favors  are  entirely  inconsistent  with  the  common 
right.  So  far  as  their  duty  to  serve  the  public  is  concerned,  they  are 
not  only  common  carriers,  but  public  agents,  and  in  their  very  con- 
stitution and  relation  to  the  public,  there  is  necessarily  implied  a  duty 
X.  J.  Corp.  Law— 18 
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on  their  part,  and  a  right  in  the  public,  to  have  fair  treatment  and 
immunity  from  unjust  discrimination.  The  right  of  the  public  is 
equal  in  every  citizen,  and  the  trust  must  be  performed  so  as  to  secure 
and  protect  it. 

"Every  trust  should  be  administered  so  as  to  afford  to  the  cestui  que 
trust  the  enjoyment  of  the  use  intended,  and  these  railroad  trustees 
must  be  held  in  their  relation  to  the  public,  to  such  a  course  of  dealing 
as  will  insure  to  every  member  of  the  community  the  equal  enjoyment 
of  the  means  of  transportation  provided,  subject,  of  course,  to  their 
reasonable  ability  to  perform  the  trust.  In  no  other  way  can  trade 
and  commercial  interchange  be  left  free  from  unjust  interference. 
On  this  latter  ground,  that  part  of  the  contract  in  question  is  illegal." 

The  contract  in  question  provided  that  in  consideration  that  the 
plaintiffs  were  large  shippers  over  defendant's  lines,  the  defendant 
agreed  to  transport  livestock  at  the  regular  rates,  subject  to  a  certain 
drawback,  and  that  if  the  defendant  transported  livestock  for  others 
for  less  than  the  regular  rates  or  allowed  a  drawback  from  said  rates 
to  any  others,  that  it  would  allow  such  further  drawbacks  to  the  plain- 
tiffs as  would  reduce  the  cost  of  shipment  to  ten  cents  per  hundred 
pounds  less  than  that  of  any  other  person  or  persons,  except  the  per- 
sons named.     The  action  was  for  breach  of  such  contract.i3 

The  sale  of  a  ticket  to  a  railroad  passenger  is  an  undertaking  that 
due  care  for  his  safety  shall  be  used  during  the  whole  course  of  his 
journey  over  that  and  other  roads,  both  in  the  management  of  the 
trains  and  the  construction  and  maintenance  of  the  lines  in  a  condition 
fit  for  his  passage  over  them.  This  liability  is  not  changed  by  leases 
and  agreements  between  the  companies  having  connecting  lines,  ap- 
portioning the  charges,  expenses  and  fares  between  them,  of  which  the 
passenger  had  no  notice. i* 

84.  STATE  AND  MUNICIPAL  CONTROL  OF  CORPORATIONS. 

The  legislature,  representing  the  state,  has  paramount  authority  over 
its  public  ways,  including  the  streets  in  cities  as  well  as  the  county 
roads,  and  the  legislature  can  at  any  time  resume  the  power  previously 
granted  to  municipal  subdivisions  of  the  state.i 

In  Chosen  Freeholders  of  Hudson  County  v.  The  State,  24  N.  J.  L. 
718  (Court  of  Errors  and  Appeals,  1853),  it  was  held,  that  conferring 
on  a  board  of  freeholders,  or  other  body,  the  power  to  fix  rates  of 
ferriage  is  not  a  delegation  of  the  legislative  power,  vested  by  the 
constitution  in  the  legislature. 

The  construction  and  operation  of  a  street  railway  in  public  streets, 
rests  finally  on  the  legislative  authority,  and  both  construction  and 


13 — Messenger  et  al.  v.  Pennsylvania  R.  R.  Co.,  37  X.  J.  L.  531  (1874) 
Court  of  Errors  &  Appeals,  Bedle,  J. 

14 — Little  v.  Dusenberry,  46  N.  J.  L.  614  (Court  of  Errors  &  Appeals, 
1884). 

1 — United  R.  R.  &  Canal  Co.  v.  Jersey  City,  71  N.  J.  L.  80    (1904). 
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operation  are  under  legislative,  not  municipal  authority.  The  pi'ovi- 
sion  for  the  municipal  consent  is  a  condition  fixed  by  the  legislature, 
and  whether  the  condition  is  one  which  renders  the  construction  of  the 
track  altogether  illegal  if  the  consent  be  not  obtained,  or  whether  the 
provision  is  a  privilege  given  to  the  city  as  having  authority  over  the 
precise  location  and  construction  of  the  tracks  in  the  public  streets 
and  which  it  may  waive  or  fail  to  enforce  or  to  which  an  implied 
assent  may  be  given  by  acquiescence,  is  a  matter  of  construction  of  the 
statutes. 2 

"The  defendant  is  the  creature  of  legislation,  enacted  under  a  con- 
stitutional provision  that  says:  'The  legislature  shall  pass  no  special 
act  confering  corporate  powers,  but  they  shall  pass  general  laws  under 
which  corporations  may  be  organized  and  corporate  powers  of  every 
nature  obtained,  subject,  nevertheless,  to  repeal  or  alteration  at  the  will 
of  the  legislature.'  The  defendant,  therefore,  by  the  very  law  of  its 
being,  got  only  what  was  granted,  now  possesses  only  what  repeal  or  al- 
teration has  not  taken  away  or  modified,  and  can  hold  in  the  future  only 
what  repeal  or  alteration  may  leave  undisturbed.  The  power  to  alter  im- 
plies the  power  to  regulate.  Indeed,  to  alter  usually  is  to  regulate. 
The  defendant  cannot,  in  a  constitutional  sense,  be  deprived  by  this 
regulation  of  any  right  because  it  never  was  exempt  from  such  regu- 
lation. There  the  Fourteenth  amendment  finds  it  and  there  it  leaves 
it.  If  the  exercise  of  the  right  of  regulation  is  in  any  case  absurd,  so 
as  to  stultify  the  evident  legislative  purpose,  the  courts  can  rectify 
the  error  by  applying  some  recognized  canon  of  statutory  interpreta- 
tion. Within  due  limits  the  capacity  of  the  lawmaking  power  to  regu- 
late the  subject  of  insurance  is  unquestionable."  s 

A  regulation  adopted  for  public  safety  under  the  police  power  of 
the  state  is  not  a  taking  or  damaging  of  private  property  without  just 
compensation,  although  conformity  to  such  regulations  involves  ex- 
pense. Thus  in  M.  &  E.  R.  R.  Co.  v.  Orange,  63  N.  J.  L.  252  (1899),  it 
was  held  that  a  railroad  company  on  the  laying  of  a  highway  over  its 
tracks  is  entitled  to  compensation  for  the  use  of  the  locus  in  quo  for 
a  highway  crossing;  that  such  use  does  not  deprive  the  company  of  the 
use  of  the  premises  for  the  passage  of  its  trains,  and  that  when  the 
crossing  is  at  grade  the  injury  to  the  company  in  that  use  of  its  prop- 
erty is  so  slight  as  to  justify  nominal  damages.  The  court  held  that 
for  an  injury  occasioned  by  necessary  structural  changes,  such  as  the 
removal  of  buildings  or  changes  in  the  tracks,  compensation  should 
be  made  which  would  be  adequate  under  the  circumstances,  but  that 
for  the  expenses  incident  to  the  erection  and  maintenance  of  gates, 
signboards,  cattle-guards,  and  the  like,  including  the  expenses  of  a 
flagman,  the  company  is  not  entitled  to  an  allowance;    such  expend- 


2 — North  Jersey  Street  Ry.  Co.  v.   Board  of  Street  &  Water  Commis- 
sioners,  etc.,    73   N.    J.    Eq.    106    (1907). 

3 — Iowa  Life  Insurance  Co.  v.  East.  Mut.  Life  Ins.  Co.,  64  N.  J.  L.   340 
<Court   of   Errors   &   Appeals,    1900). 
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itures,  being  required  either  for  the  protection  of  the  company  in 
running  its  trains  or  of  the  public  using  the  street  at  such  crossings, 
are  expenses  incident  to  a  compliance  with  police  regulations,  and, 
therefore,  do  not  entitle  the  company  to  an  allowance  for  them. 

""VVTien  the  scope  of  inquiry  is  confined  to  the  single  question  of  a 
reasonable  regulation  under  the  police  power,  it  will  be  perceived  that 
the  fact  that  the  prosecutor  is  a  corporation  can  cut  no  figure.  A  cor- 
poration, although  an  artificial  personality,  holds  its  property  and  must 
use  it  under  the  same  liability  to  police  control  as  a  citizen.  The  title 
to  all  property  is  held  subject  to  the  supreme  consideration  of  the 
safety,  health  and  comfort  of  the  public.  An  act  of  incorporation 
simply  guarantees  to  the  incorporators  the  right  to  act  and  do  business 
as  a  corporate  body,  subject,  of  course,  to  the  laws  of  the  land  and  the 
legitimate  control  of  government."  *  *  *  It  is  indeed  true  that  the 
power  of  police  regulation  by  municipal  corporations  over  corporations 
is  restrained  within  narrower  limits  than  its  power  over  persons. 
This  difference  does  not  arise  from  any  lack  of  power  in  the  legislature 
to  exert  directly,  or  to  delegate  to  municipalities  the  power  to  exert 
the  same  control  over  each.  It  springs  out  of  the  circumstance,  that 
corporations,  as  the  creatures  of  legislation,  have  often  accompanying 
the  grant  of  their  franchises  a  grant  of  special  powers  and  privileges 
coupled  with  limitations  upon  the  right  of  municipal  interference.  The 
municipal  legislature  cannot  by  any  regulation  of  its  own  abridge  the 
privilege  thus  conferred,  or  infringe  upon  the  limitations  thus  pre- 
scribed. This  is  so,  because  the  act  of  incorporation  is  a  law  of  the 
state,  and  because  any  by-law  which  runs  counter  to  any  law,  whether 
organic  or  legislative,  is  void.  The  power  to  regulate  still  exists,  but 
in  these  instances  the  legislature  itself  chooses  to  directly  exercise  the 
power  or  fix  the  limits  within  which  it  may  be  exercised  by  cities."  * 

"In  the  following  cases  the  Supreme  Court  has  sustained  municipal 
regulations  imposed  upon  street  railways  in  the  exercise  of  the  police 
power,  viz.,  an  ordinance  requiring  horse  railroad  companies  to  have 
an  agent  upon  each  car,  in  addition  to  the  driver,  to  assist  in  the  con- 
trol and  care  of  the  car  and  its  passengers,  and  to  prevent  accidents 
and  disturbances  of  the  good  order  and  security  of  the  streets  (Trenton 
Horse  Railroad  Co.  v.  Trenton,  53  N.  J.  L.  132);  an  ordinance  prohibit- 
ing the  placing  of  salt  upon  street  railway  tracks,  except  on  curves 
leading  from  one  street  to  another  (Traction  Co.  v.  Elizabeth,  58  N.  J. 
L.  619);  an  ordnance  limiting  the  rate  of  speed  of  electric  cars  running 
in  the  streets  (Cape  May  Railroad  Co.  v.  Cape  May,  69  N.  J.  L.  393);  an 
ordinance  requiring  the  use  of  fenders  on  the  front  of  electric  cars  to 
prevent  accidents  (Cape  May  Railroad  Co.  v.  Cape  May,  59  N.  J.  L. 
396);  an  ordinance  requiring  electric  cars  to  come  to  a  full  stop  at  each 
street  before  crossing  it  (Cape  May  Railroad  Co.  v.  Cape  May,  59  N.  J. 
L.  404);  an  ordinance  having  the  effect  of  prohibiting  a  trolley  com- 
pany, already  authorized  to   string  electric  wires   upon   poles   in   the 


4 — Trenton  Horse  R.  R.  Co.  v.  Trenton,  53  K  J.  L.  132   (1890). 
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streets,  from  cutting  or  trimming  any  trees  in  so  doing  without  first 
obtaining  permission  from  the  governing  body  (Consolidated  Trac- 
tion Co.  V.  East  Orange,  69  N.  J.  L.  102)."  5 

A  city  ordinance  which  in  terms  requires  all  street  railway  com- 
panies to  pave,  repave  and  keep  in  repair,  under  the  direction  and  to 
the  satisfaction  of  the  proper  municipal  authorities,  the  space  between 
the  rails  of  their  tracks  and  between  the  tracks,  and  the  space  for  one 
foot  outside  of  each  outer  track,  at  the  same  time  providing  that  if 
any  company  fail  so  to  pave  or  repave,  or  to  keep  the  pavement  in  re- 
pair, the  city  authorities  may  cause  the  work  to  be  done,  and  the  com- 
pany shall,  on  demand,  pay  the  cost  thereof,  is  an  assumption  of  the 
power  of  taxation  and  cannot  be  supported  under  the  police  powers 
conferred  upon  the  municipality  by  the  legislature.e 

If  the  statute  of  a  state  authorizes  the  doing  of  a  certain  thing  in  the 
prosecution  of  a  public  work,  a  city  ordinance  that  makes  the  doing  of 
such  a  thing  a  penal  offense  unless  the  permission  be  first  obtained,  is 
not  a  valid  exercise  of  municipal  regulation.  The  general  reason  upon 
which  this  rule  rests  is  that  municipal  control  Is  one  of  regulation 
merely,  is  itself  a  delegated  power,  and  hence  is  pro  tanto,  revoked  or 
limited  by  the  direct  exercise  of  the  legislative  function.  Where  the 
legislature  in  the  grant  of  franchises  has  prescribed  the  rights  and 
privileges  of  a  company,  the  city  government  cannot  qualify  or  abridge 
the  force  of  the  legislative  grant.7 

A  street  railroad  company  uses  as  its  roadbed  public  streets,  pro- 
vided and  improved  at  public  expense,  and  acquired  and  held  for  the 
benefit  and  advantage  of  the  public  at  large.  In  this  respect,  such  a 
company  occupies  a  position  different  from  that  of  a  railroad  company 
exercising  its  franchises  and  transacting  its  buusiness  upon  a  roadbed 
provided  at  its  own  cost  and  for  its  exclusive  use,  except  at  crossings 
over  streets  and  highways.  The  legislature,  in  authorizing  a  street 
railroad  company  to  make  use  of  the  public  streets,  intended  that  the 
grantee  of  such  privileges  should  be  subject  to  municipal  regulations 
of  a  greater  scope  than  would  be  allowable  in  the  case  of  companies 
occupying  and  using  their  own  roadbed.s 

In  Consolidated  Traction  Co.  v.  East  Orange,  61  N.  J.  L.  202  (1897), 
affirmed  63  N.  J.  L.  669  (1899),  the  Court  said:  "Nearly  all  kinds  of 
reasonable  regulations  can  be  imposed  upon  street  railways  in  the 
use  of  the  streets,  by  the  municipality,  under  the  authority  granted  by 


6— Fielders  v.  North  Jersey  St.  Ry.  Co.,  68  N.  J.  L.  343  (Court  of  Errors 
&  Appeals,  1902). 

5— Fielders  v.  North  Jersey  St.  Ry.  Co.,  68  N.  J.  L.  343  (Court  of  Errors 
&  Appeals,   1902). 

7— Hudson  &  Manhattan  R.  R.  Co.  v.  Hoboken.  75  N.  J.  L.  302  (1907); 
see  also  Trenton  Horse  R.  R.  Co.  v.  Trenton,  53  N.  J.  L.  132  (1890):  Madi- 
son V.  Morristown  Gas  Lighting  Co..  63  N.  J.  Eq.  120  (1902):  Consolidated 
Traction  Co.  v.  East  Orange,  61  N.  J.  L.  202  (1897);  Hoboken  &  Manhat- 
tan R.  R.  Co.  V.  Hoboken,  70  N.  J.  Eq.  122   (1905). 

8_Traction  Company  v.   Elizabeth,  58  N.  J.  L.   619    (1896). 
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the  legislature  to  pass  ordinances  to  regulate  the  use  of  the  streets,  and 
such  resolutions  are  never  declared  unlawful  on  the  ground  that  they 
impair  the  franchises  of  the  company.  Even  direct  legislative  author- 
ity to  a  street  railway  company  to  carry  passengers  over  the  streets 
of  a  city  does  not  exempt  the  corporation  from  municipal  or  police 
control.  The  principle  is  a  general  one,  that  when  a  business  is  au- 
thorized to  be  conducted  by  a  corporation  within  a  municipality,  the 
latter  presumptively  possesses  the  same  right  to  regulate  it  that  it 
has  over  a  like  business  conducted  by  private  persons.  A  grant  to  a 
corporation  of  the  right  to  own  property  and  to  transact  business 
affairs  confers  no  immunity  from  police  control  to  which  the  citizen 
would  be  subjected,  and  a  reasonable  regulation  of  the  franchise  is 
not  a  denial  of  the  right  or  an  invasion  of  the  franchise,  nor  a  depriva- 
tion of  its  property,  or  interference  with  the  biisiness  of  the  corporation. 
The  company  is  presumed  to  know  that  the  business  of  operating  a 
city  street  railway  must  be  conducted  under  such  reasonable  rules 
and  regulations  as  the  municipality  may  impose,  and  subject  to  its 
share  of  the  burdens  incident  to  the  conduct  of  the  municipal  govern- 
ment." Citing  Trenton  Horse  Railroad  Co.  v.  Trenton,  53  N.  J.  L.  132 
(1890);  Allen  v.  Jersey  City,  53  N.  J.  L.  522  (1891);  Traction  Company 
V.  Elizabeth,  58  N.  J.  L.  619  (1896);  Cape  May  Railroad  Co.  v.  Cape 
May,  59  N.  J.  L.  396,  401  (1896). 

It  is  the  right  and  the  duty  of  the  governing  body  of  such  municipal 
corporations  to  provide  that  companies,  in  exercising  their  right  to 
lay  rails  upon  the  public  streets,  shall  perform  the  work  with  such 
reasonable  despatch  that  travel  shall  not  thereby  be  impeded  or  ren- 
dered less  save  for  an  unreasonable  length  of  time,  and  an  ordinance 
which  contains  a  condition  that  the  tracks  shall  be  completed  within 
a  specified  time  is  valid.io 

Municipal  ordinances  regulating  the  use  of  the  streets  by  railroad 
companies  must  not  be  unreasonable.  "In  this  department  of  the  law 
the  difficulty  has  been  with  the  application  of  this  legal  principle  to 
various  sets  of  facts.  "Whether  a  given  by-law  be  reasonable  or  the 
reverse  is  usually  a  practical  question,  and  not  one  that  depends  on 
abstract  considerations  of  right  or  wrong."  n 

A  city  ordinance  which  prohibits  digging  up  the  surface  of  any  street 
except  by  permission  of  the  board  of  aldermen  first  had  and  obtained, 
as  applied  to  a  railroad  company  laying  its  track  across  a  street  within 
its  located  right  of  way,  is  not  a  reasonable  regulation  of  the  company's 
exercise  of  its  corporate  franchises.  Such  an  ordinance  in  effect  de- 
clares that  a  right  conferred  by  the  legislature  shall  not  be  exercised 
except  by  the  consent  of  the  city  government,  and  in  that  respect  the 
ordinance  is  illegal  and  void. 12 


10— Carstadt  v.  City  Trust  Co.,  69  N.  J.  L,.  44   (1903). 
11 — Pennsylvania  R.  R.   Co.  v.  Jersey  City,   74  N.   J.   L.   286    (Court  of 
Errors   &  Appeals,   1885). 

12— Allen  v.  Jersey  City,  53  N.  J.  L.   522   (1891). 
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"The  question  of  the  power  of  a  municipal  corporation,  required  by 
law  to  give  consent  before  an  act  may  lawfully  be  done,  to  annex  con- 
ditions to  such  consent,  was  discussed  in  Jersey  City  &  Bergen  Rail- 
way Co.  V.  Jersey  City  &  Hoboken  Horse  Railway  Co.,  5  C.  E.  Gr.  61. 
The  conclusion  reached  by  Chancellor  Zabriskie  was  that  the  right  to 
impose  such  conditions  extended  to  the  subject  matter  on  which  con- 
sent was  required.  He  expressed  the  opinion  that  such  a  right  would 
not  extend  to  conditions  affecting  the  exercise  of  charter  powers  with 
respect  to  which  consent  was  not  required.  This,  in  my  judgment,  is 
a  correct  exposition  of  the  law  on  the  subject.  Thus,  I  think  the  town 
of  Harrison  might  well  annex  to  its  consent  to  lay  pipes,  conditions 
providing  for  their  being  laid  so  as  to  preserve,  as  far  as  possible,  the 
public  use  of  the  streets,  and  requiring  them  to  be  put  in  complete 
repair."  is 

In  Township  of  Landis  v.  Millville  Gas  Light  Co.,  72  N.  J.  Eq.  347 
(1906),  it  was  held  that  a  township  may,  by  bill  in  equity,  prevent  the 
use  of  its  highway  by  a  gas  company  who  is  engaged  in  the  act  of  lay- 
ing gas  pipes  in  such  highways  without  legislative  authority.  The  re- 
lief granted  to  the  township  in  such  case  may  also  prevent  the  use  of 
the  gas  pipes  already  lawfully  laid  in  the  highways  of  the  township 
when  the  pipe  so  laid  has  not  been  connected  with  buildings  or  brought 
into  use. 

Under  the  water  company  act  of  1876,  a  municipality  has  power  to 
impose  terms  as  to  the  rates  to  be  charged  for  both  private  and  public 
consumption.  "But,  independent  of  such  statutory  provision,  I  think 
it  is  the  province  and  the  duty  of  the  municipality,  whenever  oppor- 
tunity offers,  to  exercise  its  power  in  the  protection  of  its  inhabitants 
against  extortion,  and  to  secure  them  a  supply  of  water  and  gas  from 
corporations  assuming  to  furnish  those  commodities  at  reasonable  rates. 
I  so  held  in  Public  Service  Corporation  v.  American  Lighting  Company, 
67  N.  J.  Eq.  122,  and  see  Davis  v.  Harrison,  46  N.  J.  Law,  79  (at  p.  85) ; 
Lake  v.  Ocean  City,  62  N.  J.  Law,  160  (at  p.  162);  and  Carlstadt  v.  City 
Trust  Co.,  69  N.  J.  Law,  44. 

"The  water  company  is  exercising  a  public  franchise,  which,  from 
its  own  mode  of  exercise,  is  necessarily,  during  its  continuance,  a 
practical  monopoly,  and  it  follows,  beyond  all  question,  that  its  charges 
for  its  supply  must  be  reasonable.  And  it  would  be  strange,  indeed,  if 
the  municipal  government,  which  so  to  speak  imposes  this  monopoly 
upon  its  citizens,  were  powerless  to  protect  them  against  unreasonable 
charges."  i* 

A  common  council  cannot  repeal  an  ordinance  granting  permission 
to  an  electric  light  company  to  place  its  poles  and  stretch  its  wires  on 
all  the  streets  and  alleys  of  the  town  when  the  company  has  conformed 
to  the  conditions  of  the  ordinance  so  far  as  required,  and  has  expended 


13 — Mag-ie,  J.,  in  Davis  v.  Town  of  Harrison,  46  N.  J.  L.  79,  84  (1S84). 
14 — Pitney,  V.  C,  in  Long  Branch  Commission  v.  Tintern  Manor  Water 
Co.,   70   N.  J.   Eq.   71    (1905). 


280  CORPORATE  POWERS. 

money  in  placing  poles  and  wires  on  other  streets,  notwithstanding  the 
common  council  may  have  been  misled  in  passing  the  ordinances. is 

In  granting  to  a  traction  company  the  right  to  locate  its  tracks  in 
a  public  street  of  a  municipality  the  governing  body  of  the  municipality 
performs  a  legislative  function  in  granting  a  special  user  of  the  public 
highway,  and  in  setting  bounds  and  limits  to  such  user  and  imposing 
conditions  thereon. le 

"As  to  all  public  rights  in  the  street,  the  municipal  action  was  clearly 
legislative.  It  became  judicial  only  in  case  it  imposed  an  additional 
burden  on  the  land  of  the  abutting  owners.  That  such  has  not  been 
held  to  be  the  legal  effect  of  ordinances  granting  to  railroads  operated 
by  the  trolley  system  the  right  to  lay  tracks  in  the  streets  will  appear 
from  two  expressions  of  opinion  by  the  Chancellor  and  at  least  one  in 
the  Supreme  Court.  West  Jersey  Railroad  Co.  v.  Camden,  Gloucester 
&  Woodbury  Railway  Co.,  7  Dick.  31;  Borden  v.  Atlantic  Highlands 
&  Red  Bank  Railway  Co.,  18  N.  J.  L.  J.  305;  Kennelly  v.  Jersey  City, 
57  N.  J.  L.  293. 

"In  the  last  case  cited  Mr.  Justice  Dixon  said:  'The  adoption  of  the 
trolley  system  and  the  laying  of  double  tracks  in  the  street  do  not  in- 
volve private  rights.' 

"In  Roebling  v.  Trenton  Passenger  Railway  Co.,  58  N.  J.  L.  666,  673, 
Mr.  Justice  Depue,  delivering  the  opinion  of  this  court,  said:  'I  agree 
with  those  cases  in  our  courts  which  hold  that  the  substitution  of 
electric  motors  with  the  trolley  system  for  horses  on  street  railroads 
does  not,  per  se,  create  an  additional  easement.' 

"The  board  question  touched  upon  by  these  opinions  is  not,  however, 
involved  in  the  decision  of  the  point  now  before  us,  which  is  not  the 
right  of  the  route  of  the  railroad  but  the  mere  location  of  its  tracks. 
The  route  of  the  railroad  and  the  proceedings  upon  which  rests  its 
right  to  be  in  the  streets  are  not  before  us.  The  right  of  the  railroad 
in  this  respect  must  be  assumed  upon  this  writ  of  error.  This  being 
80,  it  would  seem  to  be  clear  that  the  location  of  the  tracks  in  the  street 
was  a  question  that  called  for  legislative  action  only.  It  was  as  purely 
an  act  of  municipal  regulation  of  the  use  of  the  highways  as  was  the 
consent  to  the  proposed  route.  The  'restriction,'  which  is  the  im- 
mediate subject  of  review,  being  of  a  subsidiary  nature  can  rise  no 
higher  than  its  sources.  If  the  'consent'  and  the  'location'  were  acts  of 
legislation,  the  'restriction'  was  of  the  same  character.  The  case  is, 
therefore,  strictly  analogous  to  that  of  Roebling  v.  Trenton  Passenger 
Railway  Co.,  above  cited,  in  which  this  court  decided  that  an  ordinance 
prescribing,  under  legislative  authority,  the  places  in  the  street  where 
trolley  poles  should  be  placed  did  not  create  an  additional  easement 
upon  the  lands  of  the  prosecutor  and  abutting  owner.     Such  action  by 


15 — Phillipsburg  Electric  Co.  v.  Phillipsburg,  66  N.  J.  L.  505  (1901);  see 
also  Hudson  Telephone  Co.  v.  Jersey  City,  49  N.  J.  L.  303  (1887);  Suburban 
Electric   Light   &  Power   Co.   v.    East  Orange,    41    Atl.    Rep.    865. 

16 — Rutherford  v.  Hudson  River  Traction  Co.,  73  N.  J.  L.  227   (1906). 
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the  municipality  was  held  to  be  a  regulation  of  the  public  use  and  not 
.an  infringement  of  private  rights.  If  the  location  of  poles  upon  the 
lands  of  an  abutter  be  not  a  private  injury,  the  location  of  tracks  cer- 
tainly is  not. 

"The  passage  of  the  supplemental  ordinance  in  the  present  case  being 
therefore  a  regulation  of  the  public  use  was  an  act  of  legislation  for 
which  notice  was  not  required."  is 

An  ordinance  regulating  the  excavation  of  public  streets  will  not  be 
set  aside  in  toto  because  it  unreasonably  interferes  with  the  exercise 
of  the  franchises  of  a  single  corporation,  provided  it  be  unobjectionable 
in  other  respects;  and  it  is  only  when  it  is  actually  interfered  with  in 
the  enjoyment  of  its  franchises  by  the  enforcement  of  such  ordinance 
that  a  corporation  can  raise  the  question  of  its  validity.is 

In  Trenton  Horse  R.  R.  Co.  v.  Trenton,  53  N.  J.  L.  132  (1890),  the 
-Supreme  Court  laid  down  the  following  rules  in  respect  to  municipal 
ordinances  regulating  corporations  using  the  public  streets: 

"First.  A  rule  of  construction  to  be  applied  is,  that  when  an  ordinance 
is  passed  upon  a  matter  clearly  within  a  general  power,  the  presump- 
"tion  is  in  favor  of  its  reasonableness.  The  judicial  power  to  declare  it 
void  can  only  be  exerted  when  from  the  inherent  character  of  the  ordi- 
nance or  from  evidence  taken  showing  its  operation  it  is  demonstrated 
to  be  unreasonable.     (Paxson  v.  Sweet,  1  Gr.  196.) 

"Secondly.  When  an  ordinance  is  attacked  in  toto,  if  it  may  operate 
reasonably  in  some  instances  and  unreasonably  in  other  instances,  the 
■ordinance  must  stand.  (Pennsylvania  R.  R.  Co.  v.  Jersey  City,  47  N. 
J.  L.  286). 

In  a  proceeding  to  take  away  rights  granted  by  an  ordinance  or 
otherwise  possessed  by  an  individual  or  corporation,  a  municipality 
can  only  act  after  notice  and  opportunity  to  be  heard  has  been  given 
to  the  person  or  corporation  whose  property  rights  are  to  be  affected. -o 

The  legislature,  when  it  authorizes  the  use  of  the  public  streets  for 
-street  railway  purposes,  is  presumed  to  intend  that  the  grantee  of  the 
franchises  should  hold  its  privileges  subject  to  such  regulations  as  are 
reasonably  necessary  for  the  common  use  of  the  street  for  a  street  rail- 
way and  for  ordinary  travel.  Where  an  ordinance  is  within  the  powers 
-granted  to  the  municipality  in  its  charter,  the  presumption  is  that  it  is 
reasonable.  The  judicial  power  to  declare  it  void  can  be  exerted  only 
when,  from  the  inherent  character  of  the  ordinance  or  from  evidence 
taken  showing  its  operation,  it  is  demonstrated  to  be  unreasonable.21 


18 — Moore  v.  Haddonfield,  62  N.  J.  L.  386  (Court  of  Errors  &  Appeals, 
1898). 

19 — Gas  Light  Company  v.  Rahway,   58  N.   J.  L.   510    (1896). 

20 — Hutton  v.  Camden.  39  N.  J.  L.  122  (Court  of  Errors  &  Appeals, 
1876);  Traction  Co.  v.  Board  of  Works,  56  N.  J.  L..  431  (1894);  Stanley  v. 
Passaic,  60  N.  J.  L,.  392  (1897);  Dodd  v.  State  Board  of  Health.  67  N.  J. 
L..  463  (1902);  Vanatta  v.  Morristown,  34  N.  J.  L.  445  (1871);  Jersey  City 
-stc,  Ry.  Co.  V.  Passaic,  68  N.  J.  L.  110   (1902). 

21— Traction  Co.  v.  Elizabeth.  58  N.  J.  L.  619   (1896). 
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85.  JUDICIAL  CONTROL  OF  CORPORATIONS. 

Courts  will  not  in  ordinary  circumstances,  interfere  with  the  internal 
management  of  corporations  acting  within  their  powers,  but  this  rule 
has  no  application  to  transactions  that  are  ultra  vires  the  company,  or 
prohibited  by  positive  law.i 

"The  fact  that  a  corporation  is  an  entity,  representing  an  aggregation 
of  skill  and  capital,  does  not  curtail  its  right  to  transact  the  business 
which  the  state's  charter  empowers  it  to  conduct  with  exactly  the  same 
freedom  as  a  citizen.  So  long  as  by  the  policy  of  this  state  the  forma- 
tion of  corporations  is  permitted,  so  long  will  the  right  of  such  artifi- 
cial persons  to  act  within  the  scope  of  their  franchises  be  in  no  sense 
different  from  the  right  of  an  individual.  The  control  of  a  court  of 
equity  over  the  business  conduct  of  either  is  exactly  the  same.  The 
contracts  of  either  will  be  rectified,  annulled  or  specifically  enforced, 
and  the  duties  of  either  as  trustee  or  its  right  as  cestui  que  trust  will 
be  enforced  and  protected.  Any  illegal  conduct  of  either  leading  to 
irreparable  injury  will  be  enjoined.  A  nuisance  created  by  either  will 
be  restrained.  Indeed,  whenever  either  an  individual  or  corporation 
becomes  related  to  any  other  individual  or  corporation,  so  that  equit- 
able jurisdiction  arises  to  remedy  some  wrong  or  secure  some  right,  it 
matters  not  whether  both  parties  are  individuals  or  both  corporations^ 
or  that  one  is  a  natural  and  the  other  an  artificial  person.  The  cases 
cited  upon  the  argument,  wherein  a  court  of  equity  has  enjoined  the 
acts  of  a  corporation,  will  be  found  to  be  cases  where  quasi  public  cor- 
porations have  acted  outside  of  the  scope  of  their  charter  privileges,  or 
have  violated  an  implied  limitation  upon  its  general  power,  so  as  to 
create  a  nuisance  or  a  public  injury.  *  *  *  Now,  it  may  be  conceded 
that  if  this  corporation  had  entered  into  an  agreement  with  other  man- 
ufacturers of  these  goods,  whether  these  manufactuurers  were  indi- 
viduals or  corporations,  by  which  agreement  prices  were  to  be  fixed 
and  competition  paralyzed,  such  an  agreement  would  be  a  subject  of 
equitable  cognizance.  Such  was  the  case  of  Stockton,  Attorney-General 
v.  Central  Railroad  Co.  and  Philadelphia  &  Reading  Railroad  Co.,  50 
N.  J.  Eq.  52."  2 

"It  must  be  remembered  in  this  connection  that  these  companies  are 
not  exercising  any  public  franchise  of  carrying  passengers  or  goods,  but 
only  the  franchise  of  being  a  corporation.  Their  business  is  one  that 
may  be  conducted  by  private  individuals.    They  are  simply  the  owners 


1 — Siegman  v.  Electric  Vehicle  Co.,  72  N.  J.  Eq.  403  (Court  of  Errors  & 
Appeals,  1907);  Dodge  v.  Woolsey,  18  How.  331;  Hawes  v.  Oakland,  104 
U.  S.  450;  Corbus  v.  Gold  Mining-  Co.,  187  U.  S.  455;  Leslie  v.  Lorillard, 
110  N.  Y.  519;  Gamble  v.  Q.  C.  W.  Co.,  123  N.  T.  91;  Dunphy  v.  Travelers' 
Newspaper  Association,'  146  Mass.  495;  Ellerman  v.  Chicago  Junction  Ry. 
Co.,  49  N.  J.  Eq.  217  (1891);  Edison  v.  Edison  United  Phonograph  Co.,  52 
N.  J.  Eq.  620   (1894). 

2 — Vice-chancellor  Reed,  in  Attorney-General  v.  American  Tobacco  Co., 
55  N.  J.  Eq.  352  (1897);  affirmed  56  N.  J.  Eq.  847  (Court  of  Errors  & 
Appeals,   1898). 
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of  a  certain  species  of  property  which,  in  its  natural  state,  is  of  no 
use  to  mankind,  and  which,  after  it  has  been  manufactured  and  made 
fit  for  use,  can  hardly  be  classed  as  a  necessity.  *  *  *  Now,  I  am 
unable  to  find  any  foundation,  either  in  law  or  in  morals,  for  the  notion 
that  the  public  have  the  right  to  have  these  private  owners  of  this  sort 
of  property  continue  to  do  business  in  competition  with  each  other."  3 

No  rule  of  law  is  better  settled  than  that  which  declares  that  so  long 
as  the  directors  of  a  corporation  keep  within  the  scope  of  their  powers 
and  act  in  good  faith  and  with  honest  motives,  their  acts  are  not  sub- 
ject to  judicial  control  or  revision.* 

But  whether  the  directors  are  acting  in  good  faith  and  as  honest,  dili- 
gent trustees,  or  not,  will  be  inquired  into  by  the  courts  at  the  instance 
of  stockholders. 5 

The  power  conferred  by  section  44  of  the  Corporation  act,  summarily 
to  order  books  of  a  corporation  to  be  forthwith  brought  within  this 
state,  is  exercisable  by  a  justice  of  the  supreme  court,  or  by  the  court 
of  chancery,  only  when  a  situation  exists  in  which  the  judicial  author- 
ity whose  action  is  invoked  can  exercise  control  over  the  books  after 
compliance  with  the  order.  That  situation  constitutes  the  "proper 
cause"  contemplated  by  the  act.e 

Proceedings  by  way  of  contempt  will  lie  against  corporations  as  well 
as  against  individuals.  In  the  case  of  individuals,  the  process  is  by 
attachment,  followed  by  a  fine  or  imprisonment  or  both.  Against  cor- 
porations the  writ  of  attachment  is  inappropriate.  Distringas  will  be 
issued  as  an  original,  to  be  followed,  if  necessary,  by  an  alias  and 
pluries,  until  justice  be  done.7 

Duties  that  arise  from  the  terms  and  conditions  contained  in  muni- 
cipal ordinances,  pursuant  to  which  a  corporation  is  enjoying  its  oc- 
cupation of  the  public  rights  and  streets  of  such  municipality,  are  of 
such  a  nature  that  their  performance  may  be  enforced  by  writ  of  man- 
damus.s 

"The  doctrine,  that  a  court  of  equity  will  not  act  in  any  instance 
where  the  common  law  courts  possessed  adequate  power  to  afford  the 
relief  asked  for,  is  fundamental.  The  power  of  the  common  law  courts 
to  compel  the  performance  of  duties  of  the  kind  under  consideration  [to 
construct  a  bridge  across  a  cut,  which  cut  impeded  public  travel  along  a 
public  road],  which  were  imposed  upon  railroad  companies,  was  and  is 
complete.  The  appropriate  writ  for  the  accomplishment  of  that  purpose 
is  the  writ  of  mandamus.  I  know  of  no  case  which  holds — certainly  no 
case  can  hold  by  the  application  of  correct  principle — that  a  court  of 
equity  will  issue  a  mandatory  injunction  in  any  instance  in  which  the 


3 — Meredith  v.  Zinc  &  Iron  Co.,  55  N.  J.  Eq.  211    (1897). 
4 — Edison  v.  Edison  United  Phonograph  Co.,  52  N.  J.  Eq.  620  (1894). 
5 — Groel  v.  United  Electric  Co.  of  New  Jersey,  70  N.  J.  Eq.  616   (1905). 
6 — Fuller  v.  Hollander  &  Co.,  61  N.  J.  Eq.  648   (Court  of  Errors  &  Ap- 
peals,   1900). 

7 — West  Jersey  Traction  Co.  v.  Camden,  58  N.  J.  L.  536   (1896). 

8 — Pleasantvllle  v.  Atlantic  City  Traction  Co.,  75  N.  J.  L.  279   (1907). 
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duty  imposed  is  of  that  official  or  corporate  quality  where  a  court  of 
common  law  is  competent  to  adequately  compel  its  execution."  9 

An  injunction  is  not  a  proper  process  to  compel  a  gas  company  to 
furnish  gas  to  a  consumer,  unless  it  is  shown  that  a  mandamus  is  not 
an  adequate  remedy.  "The  ground  taken  by  the  demurrer  is  that, 
assuming  that  a  duty  rested  upon  the  company  to  furnish  gas  (Olmsted 
V.  Proprietors  of  the  Morris  Aqueduct,  47  N.  J.  L.  311,  324),  neverthe- 
less, the  complainants  have  no  right  to  invoke  equitable  relief  by  way 
of  injunction.  I  am  of  the  opinion  that  this  objection  is  well  taken. 
The  duty  of  the  corporation  to  furnish  gas  was  a  legal  corporate  duty, 
and  such  duty  is  enforceable  only  by  writ  of  mandamus.  (New  York 
Railroad  Co.  v.  Montclair,  47  N.  J.  Eq.  591;  Barber  v.  West  Jersey  Title 
Co.,  53  N.  J.  Eq.  158.)  The  counsel  for  the  complainants  cited  a  num- 
ber of  cases  decided  in  other  jurisdictions,  in  which  relief  by  injunction 
was  granted  to  enforce  corporate  duties  like  this.  But,  upon  examina- 
tion, those  cases  will  be  found  either  to  have  been  decided  in  states 
where  the  methods  of  judicial  procedure  are  unlike  ours,  or  they  are 
cases  in  which  some  distinct  element  was  presented  which  desti'oyed 
the  adequacy  of  the  relief  afforded  by  writ  of  mandamus,  or  they  were 
cases  where  the  corporate  duty  was  contractual  and  not  legal.  *  *  * 
The  injunction  prayed  for  in  this  bill,  although  put  in  a  preventive 
form,  is,  in  fact,  a  mandatory  writ.  There  is  no  fact  or  collocation  of 
facts  stated  in  the  bill  which  display  any  inadequacy  in  the  relief 
which  a  writ  of  mandamus  will  furnish  in  compelling  the  performance 
of  the  legal  duty  of  the  defending  company  to  turn  on  the  supply  of 
gas  to  this  particular  dwelling."  lo 

Mandamus  is  the  proper  remedy  to  compel  a  street  railway  company 
to  perform  the  duty  of  maintaining  and  operating  such  railway  for  the 
benefit  of  the  public.  The  public  duty  imposed  upon  the  company  is 
always  active,  potential  and  imperative,  and  must  be  executed  until 
lawfully  surrendered,  suspended  or  abandoned  by  the  legally  expressed 
consent  of  the  state,  and  the  performance  of  this  duty  can  be  lawfully 
enforced  by  mandamus.  The  municipality,  in  the  streets  of  which  the 
railway  is  located  by  ordinance,  is  a  proper  relator  in  a  proceeding  by 
mandamus  to  enforce  the  duties  of  the  company  towards  the  public.u- 

The  supreme  court  may  by  mandamus  enforce  performance  by  a 
traction  company  of  its  duty  to  pave  a  street  pursuant  to  the  terms 
of  the  ordinance  granting  to  its  predecessor  the  right  to  locate  tracks 
in  such  street.i2 

The  right  of  a  person  to  be  transported  by  a  railroad  company  may 
be  enforced  by  mandamus. is 

The  rule  is  well  settled,  however,  that  the  supreme  court  will  not 


9 — New  York,  etc.,  R.  R.  Co.  v.  Township  of  Montclair,  47  N.  J.  Eq.  591 
(Court  of  Errors  &  Appeals,   1890). 

10 — Johnson  v.  Atlantic  City  Gas  &  Water  Co.,  65  N.  J.  Eq.  129   (1903). 
11— Bridgeton  v.   Traction  Co.,   62  N.  J.  L.   592    (1899). 
12— Rutherford  v.  Hudson  River  Traction  Co.,  73  N.  J.  L,.  227  (1906). 
13 — Atwater  v.  D.  L.  &  W.  R.  R.  Co.,  48  N.  J.  L.  55    (1886). 
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interfere  by  way  of  mandamus  unless  there  is  a  clear  legal  obligation 
Bhown  to  perform  the  duty  required. i4 

If  the  duty  commanded  is  incumbent  upon  a  corporation  the  writ 
should  be  directed  either  to  the  corporation  or  to  the  select  body  within 
the  corporation,  whose  province  and  duty  it  is  to  perform  the  par- 
ticular act,  or  put  the  necessary  machinery  in  motion  to  secure  its 
performance,  and  the  return  must  be  made  by  those  to  whom  the  writ 
is  directed.  The  only  means  of  compelling  a  return  to  a  writ  of  man- 
damus, or  obedience  to  its  command,  is  by  attachment,  which  will  only 
go  against  such  persons  as  have  been  served  with  the  writ;  therefore, 
to  make  the  writ  efficacious,  it  must  be  served  upon  the  officers  of  the 
corporation  who  have  the  power  and  whose  duty  it  is,  to  execute  it,  and 
against  whom  an  attachment  to  enforce  obedience  may  issue. is 

A  writ  of  error  will  not  lie  in  this  state  to  review  the  decision  of 
the  Supreme  Court  on  the  award  of  a  mandamus. is 

And  the  refusal  of  the  Supreme  Court  to  grant  a  mandamus  is  not 
reviewable  on  error.iT 

Excepting  in  cases  decided  in  the  supreme  court  upon  the  con- 
stitutionality of  a  statute.18 

Quo  warranto  is  the  appropriate  remedy  by  which  to  test  the  title 
to  office  in  a  private  corporation. is 

Where  a  proceeding,  whatever  its  form  only  involves  controversy  as 
to  which  of  two  sets  of  rival  officers  of  the  corporation  is  legally  elected, 
the  jurisdiction  to  determine  the  controversy  is  exclusively  in  a  court 
of  law,  and  quo  warranto  is  the  proper  remedy  to  test  the  question 
where  no  other  statutory  method  has  been  substituted  therefor.20 

The  granting  of  an  information,  is  not  now  a  mere  matter  of  course, 
but  depends  upon  the  sound  discretion  of  the  court,  according  to  the 
particular  circumstances  of  the  case,  made  upon  the  application  for 
leave  to  file  an  information:  as  where  the  right,  or  the  fact  on  which 
the  right  depends,  is  disputed,  or  where  the  right  turns  upon  a  point 
of  new  or  doubtful  law.  Where  the  court  have  granted  leave  to  file  an 
information,  the  usual  course  is  for  the  defendant  either  to  put  in  a 
disclaimer,  or  to  plead  to  the  information,  by  setting  out  his  title  to  the 
office;  to  which  plea,  the  Attorney-General  may  reply,  or  demur,  as  in 
other  cases.2i 


14 — State,  Bush  v.  Warren  Foundry  &  Machine  Co.,  32  N.  J.  L..  439 
(1868). 

15 — Freeholders  of  Mercer  v.  Pennsylvania  Ry.  Co.,  41  N.  J.  L.  250 
(1879). 

16 — Layton  v.  State,  28  N.  J.  L.  575   (1860). 

17 — American  Trans.  Co.  v.  N.  Y.,  S.  &  W.  R.  R.  Co.,  59  N.  J.  L.  156 
(Court   of   Errors   &   Appeals,    1896). 

18 — Neptune  Township  v.  Mannion,  73  N.  J.  L.  816  (Court  of  Errors  & 
Appeals,  1907). 

19— Hankins  v.  Newell,   75  N.  J.  L.   26    (1907). 

20 — Barna  v.  Kirczow,  71  N.  J.  Eq.  196  (1906);  State  v.  Crowell,  9  N.  J. 
L.  390   (1828). 

21— State  V.  Utter,  14  N.  J.   L.    84    (1833). 
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The  law  is  entirely  settled  that  the  court  may  grant  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto,  at  the  instance  of  a  pri- 
vate relator,  against  an  officer  of  a  corporation  for  an  unlawful  instru- 
sion  into  an  office  on  grounds  affecting  his  individual  title  although  the 
same  objections  apply  to  the  title  of  every  other  officer  and  member 
of  the  corporation,  and  the  application  is  incidentally,  in  effect,  against 
the  whole  corporate  body.22 

"An  information  in  the  nature  of  a  quo  warranto  is  not  regarded  as 
an  action,  in  the  sense  used  in  the  statute.  It  involves  a  civil  right, 
that  of  holding  an  office,  and  the  relator  may  recover  his  costs  against 
the  defendant  or  be  adjudged  to  pay  costs  to  him;  but  it  is  in  the 
nature  of  a  criminal  proceeding.  It  is  in  the  name  of  the  state,  for  an 
offence  alleged  to  have  been  committed  against  the  state  in  the  usurpa- 
tion of  some  office  or  franchise;  and  the  offender  may  not  only  have 
judgment  of  ouster  against  him,  but  be  fined  for  his  intrusion."  To 
an  information  in  the  nature  of  a  quo  warranto  the  defendant  can 
plead  but  one  plea.23 

The  Supreme  Court,  upon  reasonable  ground,  disclosed  by  affidavit, 
will  allow  an  information  in  the  nature  of  a  quo  warranto,  to  be  filed 
in  the  name  of  the  attorney  general,  at  the  relation  of  any  person  or 
persons  desiring  to  prosecute  the  same.24 

As  to  the  form  of  judgment  in  quo  warranto  proceedings,  see  State  v. 
Atlantic  City  &  S.  R.  Co.,  77  N.  J.  L.  465  (Court  of  Errors  &  Appeals. 
1909). 

Certiorari  is  not  the  proper  remedy  to  review  a  resolution  of  a 
private  corporation  removing  its  president  from  office,  or  proceeding 
to  reinstate  or  re-elect  directors  who  had  resigned,  in  a  case  where 
mandamus  or  quo  warranto  are  available  remedies.  "In  our  own  state, 
liberal  as  we  have  been  in  the  use  of  this  writ,  we  have  frequently 
had  occasion  to  call  attention  to  the  circumscribed  character  of  its  use 
even  in  the  case  of  public  municipal  corporations,  and  it  seems  to  be 
now  settled  that  certiorari  is  not  the  proper  remedy  where  the  office 
is  already  filled.  Its  use  in  the  case  of  private  corporations  seems  to 
have  been  limited  to  acts  of  the  private  corporation  which  were  judi- 
cial in  character;  thus,  in  Elder  v.  Medical  Society  of  Hudson  County, 
6  Vroom.  200,  proceedings  to  punish  the  prosecutor  for  unprofessional 
conduct  as  a  physician  were  reviewed,  but  this  was  upon  the  ground 
that  the  society  was  a  special  statutory  tribunal  whose  adjudication 
might  affect  the  prosecutor's  rights,  and  the  writ  of  certiorari  in  that 
case  was  in  the  nature  of  a  writ  of  error.  In  the  latter  case  of  "Watson 
V.  Medical  Society  of  New  Jersey,  9  Id.  377,  Mr.  Justice  Depue  was 
careful  to  call  attention  to  the  distinction  between  quo  warranto  and 
mandamus  and  certiorari.     He  said.     'It  is  doubtful,  at  least,  whether 


22 — Terhune  v.  Potts,  47  N.  J.  L.  218   (1885);  State  v.  Tolan,  33  N.  J.  L. 
195   (1868). 

23 — State  v.  Roe,  26  X.  J.  L.  215   (1857). 

24 — Camman  v.  Copper  Mining  Co.,  12  N.   J.  L..   84    (1830). 
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•certiorari,  which  tears  down,  but  does  not  build  up— which,  if  suc- 
cessfully prosecuted,  would  vacate  the  resolution  without  ousting  the 
sitting  members  or  admitting  the  rejected  claimants,  is  an  appropriate 
remedy.'  Subsequently,  in  Lehmann  v.  Hudson  County  Republican 
Committee,  33  Id.  574,  the  court  refused  to  concede  the  power  or  duty 
of  this  court  to  intervene  in  a  controversy  of  the  character  there  pre- 
sented. In  the  present  case  the  proceedings  are  not  judicial  in  their 
character;  the  directors  whose  title  is  questioned  are  actually  in  pos- 
session of  the  office,  and  the  proper  remedy  is  either  by  quo  warranto 
to  oust  the  directors  or  by  a  mandamus  to  compel  the  board  to  rec- 
ognize the  authority  of  the  president.  Certiorari  is  not  the  proper 
remedy.  The  reason  given  by  Mr.  Justice  Depue  in  the  passage  above 
quoted  is  convincing;  the  effect  of  the  judgment  would  be  merely  to 
tear  down  the  resolution  in  question;  it  would  not  give  the  prosecutors 
the  relief  they  need.  I  should,  of  course,  not  reach  this  result  if  I 
thought  I  was  departing  from  anything  that  has  actually  been  decided 
by  the  court,  but  I  do  not  feel  bound  merely  because  the  court  in  an  un- 
contested case  has  failed  to  consider  an  objection  to  procedure."  25 

Certiorari  will  not  lie  in  favor  of  private  prosecutors  to  review  the 
action  of  public  officials  unless  such  prosecutors  have  a  personal  or 
property  interest  which  will  be  specially  and  immediately  affected  by 
the  action  complained  of;  and  unless  the  person  who  applies  for  the 
writ  shows  that  he  will  suffer  a  special  injury  beyond  that  which  shall 
affect  him  in  common  with  the  remainder  of  the  public,  the  writ  will 
be  denied  him.-e 

In  People's  Gas  Light  Co.  v.  Jersey  City,  46  N.  J.  L.  297  (1884)  it 
was  held  that  gas  companies  having  the  right  to  use  the  streets  of  a 
city  for  their  gas-pipes,  may,  by  certiorari,  challenge  the  legality  of 
municipal  proceedings  designed  to  give  similar  rights  to  rival  com- 
panies, and  individuals  owning  the  soil  of  a  street  may  also  question 
the  claim  of  a  gas  company  to  lay  pipes  therein.  "These  two  corpora- 
tions have  special  business  privileges  which  they  are  entitled  to  pro- 
tect against  any  unlawful  rivalry.  R.  &  D.  B.  R.  R.  Co.  v.  D.  &  R. 
Canal  Co.  et  al.,  3  C.  E.  Green  546;  Penna.  R.  R.  Co.  v.  Nat.  R.  Co.,  8 
C.  E.  Gr.,  441;  N.  J.  South  R.  R.  Co.  v.  Long  Branch  Com'rs,  39  N.  J. 
L.  28.  And  these  individual  prosecutors  have  estates  in  the  soil  of 
the  streets  from  which  they  have  a  right  to  avert  threatened  tres- 
passes.    Hunt  v.  Lambertville,  45  N.  J.  L.  279."  27 

"The  rights  and  duties  of  corporations  are  in  general  regulated  by 
the  common  law;  but  where  there  is  no  plain  and  adequate  remedy  at 
law,  and  a  case  is  presented  which  calls  for  equitable  relief,  a  suit  in 
equity  may  be  maintained.    To  induce  this  court  to  interfere  with  the 


25_Overman  v.  Manly  Drive  Co.,  77  N.  J.  L.  290   (1909);  distinguishing 
Stephany  v.  Liberty  Cut  Glass  Co.,  76  N.  J.  L.  449   (1908). 

26 Tallon   v.   Hoboken.   60   N.   J.   L.   212    (Court   of   Errors   &   Appeals, 

1897) 

27— Peoples'  Gas  Light  Co.  v.  Jersey  City,  46  N.  J.  L.  297  (1884). 
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management  of  the  affairs  of  a  corporation  or  to  justify  it  in  so  doing, 
there  must  be  some  special  equitable  reason,  some  wrong  done  or  about 
to  be  done,  for  which  the  law  will  not  afford  adequate  redress."  28 

"In  equity  as  in  the  law  court,  the  Attorney  General  has  the  right, 
in  cases  where  the  property  of  the  sovereign  or  the  interests  of  the 
public  are  directly  concerned,  to  institute  suit,  by  what  may  be  called 
civil  information,  for  their  protection.  The  state  is  not  left  without 
redress  in  its  own  courts  because  no  private  citizen  chooses  to  en- 
counter the  difficulty  of  defending  it,  but  has  appointed  this  high 
public  officer,  on  whom  it  has  cast  the  responsibility  and  to  whom,, 
therefore,  it  has  given  the  right  of  appearing  in  its  behalf  and  invok- 
ing the  judgment  of  the  courts  on  such  questions  of  public  moment."  29 

As  to  the  enforcement  of  public  rights  in  chancery  against  public 
service  corporations,  see  Metuchen  v.  Pennsylvania  Railroad  Co.,  71 
N.  J.  Eq.  404   (1906). 

A  preliminary  injunction  will  not  be  allowed  in  proceedings  in- 
stituted by  the  attorney  general  to  restrain  the  construction  of  an. 
electric  street  railway,  on  the  ground  that  the  consent  of  the  munici- 
pal authorities,  which  has  been  in  fact  or  form  given,  is  illegal,  in  that 
the  ordinance  does  not  comply  with  the  Traction  Laws  of  1893  and 
1894,  and  the  act  of  March  11,  1893,  governing  the  use  and  location  of 
poles  in  public  streets,  when  the  questions  raised  are  purely  legal  and 
are  pending  before  a  court  of  law  for  decision,  in  a  proceeding  upon 
which  the  ordinance,  if  invalid,  may  be  set  aside  altogether.so 

"A  long  line  of  decisions  in  this  state  declares  that  a  private  citizen 
cannot  sustain  a  bill  to  abate  a  public  nuisance,  unless  he  suffers  in 
himself  or  his  property  some  special  injury  peculiar  to  himself,  and 
not  as  one  of  the  public.  Van  Wagenen  v.  Cooney,  18  Stew.  Eq.  25,. 
and  cases  there  cited.  *  *  *  The  court  of  appeals  has  declared  that 
a  court  of  equity  will  not  enjoin  an  offence  against  the  public  at  the 
instance  of  an  individual,  unless  he  suffers  some  private,  direct  and 
material  damage  beyond  the  public  at  large,  as  well  as  damage  other- 
wise irreparable."  si 

But  where  the  injury  complained  of  is  the  building  of  a  railroad 
station  in  the  street,  in  front  of  complainant's  property  and  he  owns- 
the  soil  in  the  street  upon  which  it  is  built,  the  injury  is  to  his  in- 
dividual rights  and  not  as  part  of  the  public,  and  the  suit  must  be 
brought  in  his  own  name.32 


28 — Stettauer  v.  New  York  &  Scranton  Construction  Co.,  42  N.  J.  Eq. 
46   (1886). 

29 — Attorney-General  v.  Delaware  &  Bound  Brook  R.  R.  Co.,  27  N.  J. 
Eq.  631  (Court  of  Errors  &  Appeals,  1S76).  See  also  Attorney  General  v. 
Firemen's  Insurance  Co.,  74  N.  J.  Eq.  372  (Court  of  Errors  &  Appeals, 
1909). 

30— Stockton  v.  North  Jersey  Street  Ry.  Co.,  54  N.  J.  Eq.  263  (1896). 

31 — Humphreys  v.  Eastlack,  63  N.  J.  Eq.  136  (1902);  Morris  &  Essex 
R.  R.  Co.  V.  Prudden,  20  N.  J.  Eq.  530   (1869). 

32— Higbee  &  Riggs  v.  Camden  &  Amboy  R  R.  Co.,  19  N.  J.  Eq.  276 
(1868). 
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Equity  will  not  enjoin  an  unauthorized  obstruction  in  a  public  high- 
way, at  the  instance  of  a  private  person,  corporate  or  natural,  who 
does  not  suffer  some  special  damage  from  it,  differing  in  kind  from 
the  damage  which  such  person  sustains  merely  as  a  member  of  a  com- 
munity.33 

Jurisdiction  to  determine  how  conflicting  easements  of  way  across 
the  same  place  shall  be  occupied  and  used  by  two  or  more  holders  of 
such  easements,  is  vested  in  the  court  of  chancery.  That  jurisdiction 
is  one  of  the  inherent  equitable  powers  of  the  court  of  chancery,  which 
is  incapable  of  exercise  by  any  other  forum,  and  is  protected  by  article 
6,  section  1  of  the  constitution  of  this  state.  Thus,  where  a  newly- 
organized  company  is  authorized  to  lay  its  railroad  tracks  at  grade 
across  the  existing  tracks  of  another  railroad,  and  the  construction 
proposed  involves  only  such  a  crossing,  the  new  company  should  pay 
the  expenses  incident  to  the  safe  construction  of  its  tracks  across  those 
of  the  senior  company.34 

The  jurisdiction  of  the  court  of  chancery  may  rightfully  be  invoked 
by  a  municipality  to  protect  the  highways  from  a  railroad  company's 
wrongful  exercise  of  its  admitted  rights  at  a  crossing.ss 

Where  a  water  company  refuses  to  supply  water,  the  court  of  chan- 
cery may  under  some  circumstances  give  relief  by  injunction. 

In  McDowell  v.  Avon-by-the-Sea,  etc.,  Co.,  71  N.  J.  Eq.  109  (1906), 
Vice-Chancellor  Emery  said: 

"Defendant  insists  that  a  Court  of  Equity  has  no  jurisdiction  (to 
compel  a  water  company  to  supply  water)  and  that  the  proper  and 
only  remedy  is  by  mandamus.  No  decision  granting  a  mandamus  has, 
however,  been  cited  and  this  court  has  in  several  cases  exercised  the 
jurisdiction.  (Dayton  v.  Quigley,  29  N.  J.  Eq.  77  (1875);  Coe  v.  Rail- 
way Co.,  30  N.  J.  Eq.  440  [1879].)  In  neither  of  these  cases  does  the 
question  of  the  exercise  of  equitable  jurisdiction  appear  to  have  been 
specially  raised  or  considered;  but  in  a  later  case — Johnston  v.  Bel- 
mar,  58  N.  J.  Eq.  354  (1899),  the  point  was  considered  and  decided, 
and  I  concluded  that  a  right  of  this  character  involved  the  reasonable 
and  comfortable  enjoyment  of  a  home  or  residence  for  the  owner  and 
his  tenants,  and  that  the  only  effective  method  of  protecting  the  com- 
plainant's right  in  that  case  was  by  injunction.  In  Johnson  v.  Atlan- 
tic City  Water  Co.,  65  N.  J.  Eq.  129  (1903),  Vice-Chancellor  Reed,  in  a 
case  heard  on  demurrer  to  a  bill,  held  that  equitable  relief  by  way  of 
injunction  should  not  be  extended  to  require  the  furnishing  of  gas  by 
a  gas  company  because  this  could  be  compelled  by  mandamus  if  the 
company  were  under  a  public  duty  to  furnish  it.  This  related,  how- 
ever, to  the  relief  upon  final  decree,  and  it  was  expressly  stated  in  his 


33 — West  Jersey  R.  R.  Co.  v.  Camden,  etc.  Ry.  Co.,  52  N.  J.  Eq.  31  (1893). 

34 — West    Jersey    &    Seashore    R.    R.    Co.    v.    Atlantic,    etc.,    Trac.    Co., 
65  N.  J.  Eq.  613  (1904). 

35— Easton  &  Amboy  R.  R.  Co.  v.  Greenwich,  25  N.  J.  Eq.  565  (Court  of 
Errors  &  Appeals,  1874). 

N.  J.  Corp.  Law— 19 
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opinion  that  no  facts  were  disclosed  in  the  bill  which  made  relief  by 
mandamus  inadequate.  Inasmuch  as  the  previous  cases  exercising 
the  jurisdiction  to  require  a  supply  of  water  were  not  cited  or  referred 
to,  it  must  be  assumed,  I  think,  that  it  was  not  intended  to  overrule  or 
disapprove  the  doctrine  of  the  previous  cases.  *  *  *  For  these  rea- 
sons therefore  and  for  the  additional  reasons  that  the  cases  relied  on 
in  Johnson  v.  Atlantic  City  Water  Co.  to  support  the  remedy  by  man- 
damus, related  to  rights  of  an  entirely  different  character  from  that  of 
the  comfort  or  enjoyment  of  a  home  or  residence,  and  that  there  has, 
as  yet,  been  no  decision  in  our  courts  of  law  allowing  a  mandamus  in 
these  cases,  I  think  this  decision  should  not  be  considered  as  con- 
trolling the  present  case  on  the  question  of  the  exercise  of  equitable 
jurisdiction,  but  that  the  complainant's  case  should  be  considered  on 
its  merits." 

In  a  suit  to  determine  reasonable  rates  at  which  a  water  company 
should  be  compelled  to  furnish  water  to  a  city  for  public  and  private 
consumption,  such  rates  should  be  established  as  will  enable  the  water 
company  to  derive  a  fair  income,  based  on  the  fair  value  of  its  prop- 
erty at  the  time  it  is  being  used  by  the  public,  taking  into  account 
the  cost  of  maintenance  and  depreciation,  current  operating  expenses, 
and  the  right  of  the  public  to  have  no  more  exacted  than  the  service 
in  itself  is  reasonably  worth,  including  a  fair  income  to  the  stock- 
holders on  their  investment.36 

In  that  case  the  rule  was  applied  and  rates  fixed  for  the  various 
services  performed. 

"The  remedy  by  mandamus,  however,  is  only  effective  to  command 
the  doing  of  an  act  which  it  is  the  corporate  or  official  duty  of  the  de- 
fendant to  perform.  It  is  not  the  equivalent  of  an  injunction,  and  the 
court  which  has  power  to  issue  it  has  no  means  under  its  procedure  to 
grant  temporary  relief  pending  the  hearing  and  final  disposition  of 
the  application  for  the  writ.  As  a  result  there  are  many  cases,  of 
which  this  one  may  be  an  example,  in  which  injury  claimed  to  be  ir- 
reparable will  take  place  before  the  common-law  court  can  decide  the 
legal  rights  of  the  parties.  Since,  however,  the  hands  of  a  court  of 
equity  are  tied  until  such  legal  right  is  settled,  or,  to  speak  more  ex- 
actly, the  legal  principle  has  been  settled,  there  is  in  the  existing  state 
of  the  law  no  provision  for  such  a  situation.  I  think  that  it  is  a  sub- 
ject which  should  receive  careful  consideration  by  those  who  have  the 
power  to  alter  it,  and  that  the  rigidity  of  the  present  rules  respecting 
the  granting  of  preliminary  injunctions  to  protect  legal  rights  might 
well  be  relaxed  in  many  cases  so  as  to  permit  a  court  of  equity  to  hold 
matters  in  statu  quo  until  the  rights  of  the  parties  may  be  settled  at 
law.  Since  this  was  a  course  which  was  urged  upon  me  as  a  proper 
one  to  adopt  in  this  case,  so  that  the  ends  of  justice  might  be  served. 


36 — Pitney,  V.  C,  in  L,ong  Brancli  Commission  v.  Tintern  Manor  Water 
Co.,  70  N.  J.  Eq.  71  (1905);  affirmed  71  N.  J.  Eq.  790  (Court  of  Errors  & 
Appeals,   1907). 
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I  gave  it  the  fullest  consideration;  but,  in  view  of  the  decisions  of 
the  courts  of  this  state  bearing  upon  the  questions  which  arise  in  this 
case,  I  reach  the  conclusion  that,  under  our  decisions,  this  course  is 
not  only  unauthorized  but  would  be  directly  in  the  face  of  the  prece- 
dents." 37  It  was  held  that  mandamus  was  an  adequate  remedy  to 
compel  a  railroad  company  to  maintain  a  station  at  a  certain  point. 

In  case  of  ultra  vires  proceedings,  equity  will  give  such  appropriate 
relief  as  may  be  practicable,  against  the  illegal  act,  at  the  suit  of  a 
single  stockholder.  But  it  will  not  interfere  in  a  matter  involving  no 
breach  of  trust  but  only  error  of  judgment  on  the  part  of  the  repre- 
sentatives of  the  company,  even  though  such  error  may  eventuate  in 
the  injury  of  the  stockholders.ss 

Nor  will  the  court  interfere  in  matters  of  business  policy.  Vice- 
Chancellor  Pitney  said: 

"How  far  this  destructive  competition  may  be  properly  carried  on 
without  injury  to  the  corporate  interests  is  a  concrete  question  to  be 
decided  by  the  parties  in  interest  in  each  particular  case.  It  is  sup- 
posed that  such  competition  inures  to  the  benefit  of  the  public.  Be 
that  as  it  may,  no  case  has  been  cited  in  support  of  the  proposition 
that  a  court  of  chancery  ought  to  restrain  such  competition  in  a  case 
like  this,  unless  it  appears  that  the  directors  are  not  acting  in  good 
faith  for  the  best  interests  of  the  corporation,  or,  possibly,  that  they 
are  plainly  mistaken  in  their  judgment — so  plainly  as  to  render  the 
mistake  palpable  to  the  court.  The  allegations  of  the  bill  do  not  show 
any  such  lack  of  good  faith  or  clear  mistake  of  judgment."  so 

"If  stockholders  in  a  corporation  disapprove  of  the  company's  man- 
agement, which  is  conducted  without  fraud,  or  by  action  ultra  vires, 
or  in  gross  abuse  of  trust,  or  shall  consider  their  speculation  a  bad 
one,  their  remedy  is  to  elect  new  oflacers  or  sell  their  shares  and  with- 
draw. Where  the  question  is  one  of  mere  discretion  in  the  manage- 
ment of  corporate  business  by  directors,  or  of  doubtful  event  in  the 
undertaking  which  the  corporation  has  embarked,  remedy  cannot  be 
had  by  aplication  to  a  court  of  equity.^o  But  where  it  plainly  ap- 
pears that  the  object  for  which  the  company  was  formed  is  impossible 
of  attainment,  it  becomes  the  duty  of  the  company's  agents  to  put  an 
end  to  its  operations  and  wind  up  its  affairs,  and  should  they,  even 
though  supported  by  a  majority  of  the  shareholders,  pursue  operations 
which  must  eventually  be  ruinous,  any  shareholder  feeling  aggrieved 
■would,  upon  plain  equitable  principle,  be  entitled  to  the  assistance  of 
this  court,  and  a  decree  should  be  made  compelling  the  directors  to 
wind  up  the  company's  business  and  distribute  the  assets  among  those 


37 — Garrison,  V.  C,  in  Jacquelin  v.  Erie  R.  R.  Co.,  69  N.  J.  Eq.  432 
(1905). 

38 — Elkins  v.  Camden  &  Atlantic  R.  R  Co.,  36  N.  J.  Eq.  5  (1882). 

39 — Trimble  v.  American  Sugar  Refining  Co.,  61  N.  J.  Eq.  340  (1901). 

40 — Citing  Elkins  v.  Camden  &  Atlantic  R.  R.  Co.,  36  N.  J.  Eq.  241 
(1882);  Park  v.  Grant  Locomotive  Works,  40  N.  J.  Eq.  114  (1885);  af- 
cSrmed  45  N.  J.  Eq.  244   (Court  of  Errors  &  Appeals,  1888). 
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who  are  entitled  to  them,  unless  they  can  lawfully  be  used  for  other 
business  purposes  allowed  by  the  charter.  This  course  is  pursued  in 
case  of  partnerships  in  similar  situation,  and,  for  the  reasons  there  con- 
trolling, I  perceive  no  reason  why  it  should  not  also  be  pursued  in  the 
case  of  corporations."  4i 

"Ordinarily  courts  of  equity  will  not  interfere  with  the  management 
of  the  affairs  of  a  corporation,  but  when  through  fraud  a  serious  wrong 
is  threatened,  for  which  there  can  be  no  adequate  redress  at  law, 
special  reason  for  equitable  interference  is  presented,  which  demands 
the  protection  that  a  court  of  equity  is  able  to  afford."  Thus  it  was 
held,  that  where,  by  fraudulently  refusing  to  transfer  stock,  the  fraud- 
doers  were  put  in  position,  through  the  control  they  thereby  acquired, 
to  seriously  prejudice  the  interests  of  those  who  were  justly  entitled 
to  the  transfer,  and  so  act  as  to  make  their  purpose  to  accomplish  that 
prejudice  apparent,  the  meeting  they  could  control  would  be  stayed 
by  injunction  until  the  transfers  could  be  compelled. 

Chancellor  McGill  issued  an  injunction  restraining  the  holding  of 
any  meeting  of  stockholders  until  further  order  in  the  suit.42 

"The  frauds  of  these  defendants  as  directors  of  this  corporation  are 
all  capable  of  adequate  remedy  and  complete  redress  by  the  court 
within  the  principles  of  remedial  and  preventive  equity.  This  being 
so,  the  court  was  not  justified  in  a  decree  of  first  instance  in  stopping 
the  business  of  a  solvent  company  and  taking  possession  of  its  affairs 
for  the  mere  purpose  of  aiding  the  withdrawal  of  the  injured  party 
with  a  proportionate  share  of  the  corporate  property  and  its  incre- 
ment, assuming  such  jurisdiction  to  exist  in  any  case  in  the  first  in- 
stance. In  case  of  a  contumacious  disregard  of  its  decrees,  a  court  of 
equity  has  and  may  put  forth  powers  of  a  compulsatory  and  punitive 
character  greatly  in  excess  of  those  exercised  by  it  in  its  ordinary 
remedial  jurisdiction.  To  justify  the  employment  of  these  extraordi- 
nary powers  there  should  be,  however,  something  more  than  an  appre- 
hension that  the  frauds  redressed,  or  others  of  a  like  nature,  will  be 
repeated  in  the  face  of  the  decree  forbidding  them."  43 

"The  general  jurisdiction  of  equity  over  corporate  bodies  does  not, 
in  the  absence  of  express  statutory  authority,  extend  to  the  power  of 
dissolving  the  corporation  or  of  winding  up  its  affairs  and  sequestrat- 
ing the  corporate  effects  and  property;  and  courts  of  equity  will  not, 
ordinarily,  by  virtue  of  their  general  equitable  jurisdiction  or  of  their 
visitorial  powers  over  corporate  bodies,  sequestrate  the  effects  of  the 
corporation,  or  take  the  management  of  its  affairs  from  the  hands  of 


41 — Chancellor  McGill,  In  Benedict  v.  Columbus  Construction  Co.,  49 
N.   J.   Eq.   23    (1891). 

42 — Archer  v.  American  Waterworks  Co.,  50  N.  J.  Eq.  33   (1892). 

43 — Laurel  Springs  Land  Co.  v.  Fougeray,  50  N.  J.  Eq.  756  (Court  of 
Errors  &  Appeals,  1893).  See  also  Sternberg  v.  Wolff,  56  N.  J.  Eq.  38»^ 
(Court  of  Errors  &  Appeals,  1898). 
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its  own  officers  and  entrust  it  to  the  control  of  a  receiver  of  the  court 
upon  the  application  either  of  creditors  or  shareholders."  ** 

The  jurisdiction  of  the  court  of  chancery  to  compel  production  for 
inspection,  of  books  and  papers,  whether  of  an  individual  or  corpora- 
tion, is  confined  to  cases  where  the  same  are  evidential  in  a  cause  pend- 
ing in  the  court,  and  cases  arising  under  a  bill  filed  for  relief  as  well 
as  discovery,  or  under  a  bill  filed  for  discovery  only,  in  aid  of  a  prose- 
cution or  defense  in  litigation  pending  or  contemplated. 45 

The  court  of  chancery  has  no  jurisdiction  to  determine  as  to  the 
validity  of  an  election  of  the  directors  of  a  private  corporation,  and 
whether  certain  persons  claiming  to  be,  and  acting  as  directors,  are 
such.  It  can,  therefore,  grant  no  relief  that  is  merely  incident  to  that 
power.  The  only  adequate  remedy  is  in  the  courts  of  law,  which  have 
power  to  adjudge  the  office  vacant,  and  to  compel  the  admission  of  a 
person  properly  elected.*^ 

"It  is  clear  that  a  court  of  equity  has  no  jurisdiction  to  remove  an 
officer  of  a  corporation  from  an  office  of  which  he  has  possession,  or  to 
declare  the  forfeiture  of  such  office.  Its  decree  will  not,  like  the  judg- 
ment of  a  court  of  law,  operate  in  rem,  and  remove  or  oust  anyone 
from  an  office  which  he  in  fact  holds.  When  the  object  is  simply  to 
determine  the  regularity  of  an  election,  or  to  declare  an  office  to  which 
anyone  has  been  duly  elected,  forfeited,  a  court  of  law  is  the  proper  and 
only  competent  tribunal.  So  it  is  the  only  proper  tribunal  to  recover 
the  possession  of  lands,  or  authoritatively  to  settle  and  declare  the 
title  in  real  or  possessory  actions.  Yet  when  the  object  is  to  protect 
lands  from  waste  or  destruction,  to  compel  the  specific  performance  of 
a  contract,  or  to  exercise  any  other  power  over  them  vested  in  the 
court  of  equity,  it  may  inquire  and  determine  as  to  the  title.  Here, 
the  allegations  that  Jones  and  Carpenter  obtained  the  positions  they 
claim  by  breach  of  trust,  fraud,  and  breach  of  agreement,  gives  this 
court  jurisdiction  in  the  matter  for  the  purpose  of  restraining  the 
breach  of  trust  and  any  acts  of  such  breach  that  may  work  irreparable 
injury,  and  for  the  purpose  of  compelling  them  specifically  to  perform 
their  contract.  This  could  be  done,  even  if  the  election  held  in  such 
breach  of  trust  had  been  conducted  according  to  law,  and  would  not  be 
set  aside  by  courts  of  law.  If  the  question  of  the  legality  of  an  elec- 
tion, or  whether  a  certain  person  holds  such  an  office,  arises  incidentally 
in  the  course  of  a  suit  of  which  equity  has  jurisdiction,  that  court  will 
inquire  into  and  decide  it,  as  it  would  any  other  question  of  law  or 
fact  that  arises  in  the  cause.  But  the  decision  is  only  for  the  purpose 
of  the  suit;  it  does  not  settle  the  right  to  the  office,  or  vacate  it  if  the 
party  is  in  actual  possession.  *  *  *  In  this  case,  Johnston,  Parker 
&  Williamson,  with  Jones  &  Carpenter,  were,  until  March  7,  1872,  de 


44— Einstein  v.  Rosenfeld,  38  N.  J.  Eq.  309    (1884). 

45 — Fuller  v.  Hollander  &  Co.,  61  N.  J.  Eq.  648  (Court  of  Errors  &  Ap- 
peals,   1900). 

46_Owen  v.  Whittaker,  20  N.  J.  Eq.  122  (1869). 
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facto  directors  of  this  company,  had  control  of  the  charter  and  cor- 
poration, had  the  books  and  minutes,  had  control  of  the  property,  and 
were  constructing  the  road.  The  defendants  contend  that  on  that  day 
an  election  was  held  that  displaced  them,  and  put  the  corporation  in 
their  control  and  made  them  directors.  To  sustain  this  defence  they 
must  show  either  a  legal  election  that  ought  to  put  them  in  possession 
of  the  offices,  or  that  they  are  de  facto  the  directors  and  the  corporation. 

"This  court,  to  determine  the  sufficiency  of  this  answer  to  dissolve  this 
injunction,  must  determine  these  questions.  A  mere  answer  that  they 
were  the  directors,  without  setting  out  the  facts  that  made  them  such, 
would  not  be  sufficient.  When  these  facts  are  set  out,  if  they  do  not, 
in  law,  constitute  them  directors,  either  de  jure  or  de  facto,  the  equity 
of  the  bill  is  not  answered.  *  *  *  An  election  thus  conceived  in 
fraud  and  conducted  contrary  to  law,  cannot  create  directors  de  jure. 
There  is  nothing  to  constitute  them  officers  de  facto.  Their  meeting 
together,  electing  officers,  procuring  new  books  and  voting  that  they 
were  the  books  of  the  company,  cannot  constitute  them  such.  Johns- 
ton, Williamson  &  Parker,  in  fact,  remain  in  their  offices,  and,  as  a 
majority,  constitute  the  board  of  directors,  and  have  the  right  to  use 
the  name  of  the  corporation  in  this  suit.  They  have  possession  of  the 
books,  of  the  funds,  and  of  the  works  of  the  corporate  property,  and 
are  clearly  the  corporation  de  facto."  « 

A  court  of  equity  has  no  jurisdiction,  in  a  direct  proceeding  for  that 
purpose,  to  determine  whether  an  election  of  the  directors  of  a  private 
corporation  has  been  legally  held,  and  whether  certain  persons  claim- 
ing to  be  and  acting  as  such,  are  such.48 

The  case  of  Owen  v.  Whitaker,  20  N.  J.  Eq.  122,  was  approved  and 
followed.  "In  the  subsequent  case  of  Johnston  et  al  v.  Jones  et  al., 
Chancellor  Zabriskie  reiterates,  with  emphasis,  the  doctrine  declared 
by  him  in  Owen  v.  Whitaker,  and  discriminates  between  the  cases  in 
which  the  jurisdictional  foundation  is  laid  simply  in  the  averment  of 
a  disputed  election,  as  in  the  instance  we  are  now  considering,  and 
that  other  class  in  which  such  question  comes  in  collaterally  in  the  de- 
termination of  matters  over  which  equity  has  direct  cognizance.  The 
distinction  is  indisputable,  and  is  recognized  in  every  authority  that  has 
been  noticed,  and  is  nowhere  more  plainly  declared  than  in  the  cases 
just  cited.  After  repudiating,  in  express  terms,  the  theory  that  a  court 
of  equity,  in  a  direct  procedure  for  that  purpose,  can  inquire  into  the 
question  of  the  right  to  an  office,  or  as  to  the  regularity  of  a  corporate 
election,  the  very  able  chancellor  then  proceeds  to  set  out  the  ground 
on  which  he  vindicates  his  right  to  take  charge  of  the  controversy. 
He  says:  'That  the  defendant  obtained  an  office  claimed  by  him  in  a 
corporation  by  an  election  procured  to  be  held  by  him  by  fraud,  by 
breach  of  trust  and  a  positive  agreement,  by  concealment  and  treachery. 


47— Johnston  v.  Jones,  23  N.  J.  Eq.  216   (1872). 

48 — Kean  v.  Union  Water  Co.,  52  N.  J.  Eq.  813   (Court  of  Errors  &  Ap- 
peals,   1894). 
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confers  on  a  court  of  equity  jurisdiction  to  inquire  into  the  validity  of 
such  an  election,  for  the  purpose  of  restraining  the  acts  of  the  defend- 
ant and  other  persons  claiming  office  by  such  election.  That  equity 
had  jurisdiction  of  the  question  of  the  legality  of  one  of  these  elections, 
where  such  question  arises  incidentally  to  the  decision  of  fraud,  a 
breach  of  trust  will  be  denied  by  no  one  versed  in  the  law;  and  this  is 
what  this  particular  case  enunciates,  but  how  such  a  doctrine  has  any 
tendency  to  support  the  hypothesis  in  which  the  present  decree  has 
been  rendered  is  not  apparent'  This  view  of  the  law  on  this  subject, 
thus  expressed  by  Chancellor  Zabriskie,  has  received  the  weighty  ap- 
proval of  the  late  Vice-Chancellor  Van  Fleet.  In  the  case  of  Mechanics' 
National  Bank  of  Newark  v.  Burnet  Mfg.  Co.,  32  N.  J.  Eq.  238,  this  very 
distinguished  jurist  says:  'A  court  of  equity  has  no  jurisdiction  to  pass 
upon  the  validity  of  the  election  of  the  officers  of  a  private  corporation 
and  pronounce  judgment  of  amotion  against  them.  (Owen  v.  Whitaker, 
20  N.  J.  Eq.  122.)  But  where  the  question  of  the  right  or  power  of  an 
officer  to  represent  or  bind  a  corporation  arises  incidentally  in  the 
course  of  a  suit,  of  which  this  court  may  properly  take  cognizance,  and 
it  becomes  necessary  to  look  into  the  legality  of  his  election  and  the 
validity  of  his  title,  in  order  properly  to  determine  the  rights  of  the 
parties,  this  court  will  pass  upon  his  title  and  capacity,  as  it  would 
upon  any  other  question  of  law  or  fact  necessarily  arising  in  the  due 
determination  of  an  action.'  In  the  opinion  of  this  court  the  jurisdic- 
tional rule  is  properly  and  accurately  delineated  in  the  decisions  there 
referred  to."  *» 

The  power  to  inquire  into  and  adjudicate  upon  the  validity  of  an 
election  of  officers  by  both  municipal  and  private  corporations  is,  by 
the  constitution,  vested  solely  in  the  supreme  court  of  this  state,  and 
the  legislature  has  no  power  to  vest  any  part  of  that  judicial  jurisdic- 
tion in  any  other  tribunal,  and  it  was  held  that  a  statute  (P.  L.  1899, 
p.  563)  conferring  jurisdiction  in  such  cases  upon  the  court  of  chan- 
cery was  unconstitutional.5o 

The  court  of  chancery  upon  a  preliminary  hearing  where  the  facta 
are  practically  undisputed,  and  where  a  final  hearing  would  be  but  a 
repetition  of  the  preliminary  hearing,  grants  relief  even  in  cases  re- 
quiring a  mandatory  injunction. si 

A  preliminary  injunction  is  never  granted,  however,  unless  the  act 
threatened  to  be  done  will  inflict  an  irreparable  injury  on  the  complain- 
ant. Nor  will  the  writ  be  issued  where  the  right  of  the  complainant 
depends  on  an  unsettled  question  of  law.  Also,  it  is  the  general  rule 
that  when  the  equity  of  the  complainant  is  disproved  by  the  answer 
and  affidavits,  a  preliminary  injunction  is  not  proper.52 


49 — Kean  v.  Union  Water  Co.,  52  N.  J.  Eq.  813,  818  (1894). 

50 — Goldstein  v.  Ewing,  62  N.  J.  Eq.  69  (1901). 

51 — National  Docks  Ry.  Co.  v.  Pennsylvania  R.  R.  Co.,  54  N.  J.  Eq.  10 
(1895);    O'Hara  v.   Nelson,   71   N.   J.   Eq.    161    (1906). 

52 — Citizens'  Coach  Co.  v.  Camden  Horse  R.  R.  Co.,  29  N.  J.  Eq.  299 
(Court   of   Errors   &  Appeals,   1878). 
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When  public  interests,  or  the  rights  of  large  classes  are  involved,  an 
injunction  will  not  be  granted,  except  upon  hearing  and  notice,  and 
then  only  when  it  appears  clear  that  the  injunction  will  not  prejudice 
some  public  or  quasi  public  interest.ss 

Nothing  short  of  threatened  destruction  of  property  of  great  value, 
by  acts  of  wanton  lawlessness,  inflicting  injuries  which,  if  not  pre- 
vented, must  result  in  irreparable  damage,  while  justifying  the  grant- 
ing of  an  injunction  staying  an  important  public  work,  such  as  the 
construction  of  an  elevated  railroad  and  the  vacation  of  a  street  there- 
for. 5* 

A  preliminary  injunction  is  properly  refused  when  there  exists  no 
reasonable  ground  for  apprehending  that  the  injury  against  which  it 
is  sought  will  be  attempted.  When  the  matter  set  forth  by  the  com- 
plainant as  the  ground  for  the  interposition  of  the  court  does  not  show 
an  improper  or  illegal  purpose,  an  injunction  should  be  refused. 55 

"The  injunction,  it  is  contended,  was  granted  without  notice,  and 
therefore  irregular.  There  is  no  general  rule  on  this  subject;  but  the 
operations  of  large  companies  should  not  be  suddenly  stopped  without 
an  opportunity  of  being  heard;  and  it  has  been  usual  for  the  court  to 
cause  notice  to  be  given,  except  in  very  plain  cases,  or  where  there  was  a 
pressing  necessity  for  immediate  action.  There  is  a  discretion  which 
the  court  must  exercise  in  every  case.  If  the  operation  of  this  in- 
junction had  been  entirely  to  prevent  the  company  from  working  their 
mines,  I  should  have  been  inclined  to  set  it  aside,  on  the  ground  that 
tliere  was  not  a  case  of  pressing  necessity,  and  that  the  defendants 
were  entitled  to  notice."  b6 

"But  it  is  a  matter  resting  in  the  sound  discretion  of  the  court,  and 
must  necessarily  be  so,  that  the  ends  of  justice  may  be  effectually  an- 
swered. A  short  delay  may,  in  some  instances,  be  sufficient  to  con- 
summate the  injury,  and  place  the  whole  matter  out  of  the  reach  of  the 
preventive  remedy  of  the  court.  In  the  case  of  Tichenor  v.  The  Morris 
Canal  &  Banking  Company,  where  a  plain  and  open  encroachment  was 
set  out  in  the  bill,  an  injunction  was  ordered  without  notice.  The  very 
fact,  that  in  every  other  instance  where  notice  has  been  given,  it  has 
been  done  under  the  order  of  the  court,  is  the  best  evidence  to  show 
that  there  is  no  positive  rule  on  the  subject."  57 

Where  the  complainant  in  an  injunction  bill  relies  on  his  own  oath, 
the  charges  in  the  bill,  and  the  affidavit  to  verify  them,  should  be  di- 
rect and  positive.  They  must  not  be  such  as  can  only  be  made  sufll- 
cient  by  the  aid  of  presumption.     In  all  cases  of  waste  or  nuisance  it 


53 — Society  for  Establishing  Useful  Manufactures  v.  Butler,  12  N.  J. 
Eq.    498    (Court  of   Errors   &  Appeals,    1859). 

54 — Roberts  v.  West  Jersey  &  Seashore  R,  R.  Co.,  72  N.  J.  Eq.  326  (1907). 

55 — Odlin  v.  Bingham  Copper  &  Gold  Mining'  Co.,  64  N.  J.  Eq.  363  (Court 
of    Errors    &   Appeals,    1901). 

56 — Capner  v.  Flemington  Mining  Co.,  3  N.  J.  Eq.   467   (1836). 

57— Perkins  v.  Collins,  et  al.,  3  N.  J.  Eq.  482   (1836). 
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must  appear  clearly  that  the  party  has  personal  knowledge  of  the  ma- 
terial facts  charged,  or  he  must  produce  supplemental  proof.ss 

The  provisions  of  sec.  112  of  the  Chancery  Act  of  1902,  do  not  repeal 
or  modify  the  effect  of  Rules  118  and  150,  which  forbid  th6  issue  of 
process  of  injunction  upon  a  final  decree  until  after  the  expiration  of 
ten  days  from  the  filing  of  the  decree.  During  said  ten  days  no  process 
of  injunction  on  a  final  decree  can  issue,  except  on  an  order  of  the 
court.  After  appeal  taken  from  such  a  decree,  no  process  of  injunc- 
tion can  issue,  except  on  an  order  of  the  court.  On  application  for  an 
order  directing  such  process  to  issue,  if  it  appears  on  the  face  of  the 
proceedings  or  is  otherwise  made  to  appear  that  such  process  would 
destroy  the  subject  matter  of  the  litigation  and  leave  nothing  but  an 
abstract  question  to  be  passed  upon  by  the  Court  of  Errors  and  Ap- 
peals, the  order  should  be  refused.  If,  after  any  such  order  directing 
the  issue  of  such  process,  the  defendant  conceives  that  it  would  have 
the  effect  above  mentioned,  he  may  apply  for  an  order  to  suspend  or 
modify  the  operation  of  the  process  under  section  112  of  the  Chancery 
Act  of  1902.59 

A  company  incorporated  to  supply  water  power  to  the  community  for 
manufacturing  purposes  has  a  quasi  public  character;  it  to  some  ex- 
tent becomes  the  trustee  of  the  power  for  great  public  purposes,  and 
on  this  account  a  court  of  equity  will  not  enforce,  by  injunction,  a  con- 
tract entered  into  by  them  which  would  prevent  them  from  furnishing 
water  with -regularity  to  a  large  number  of  their  lessees.  The  remedy 
for  breach  of  such  contract  is  at  law.so 

An  injunction  will  not  be  granted  to  compel  a  common  carrier  to 
transport  goods  at  the  rates  fixed  by  law;  but  it  will  issue  to  prevent  a 
railway  company,  bound  by  law  to  transport  goods,  from  entering  into 
an  agreement  not  to  transport  them  at  the  rates  fixed  by  law.oi 

In  Avery  v.  Blees  Mfg.  Co.,  27  N.  J.  Eq.  412  (1876),  the  bill  was  filed 
for  relief  against  fraudulent  acts  of  a  board  of  directors,  alleged  to  be 
unlawful,  and  to  have  existed  merely  by  usurpation.  The  property  of 
the  company  requiring  to  be  preserved  pending  the  litigation,  and  the 
conduct  of  the  president  and  his  associates  in  the  direction  having  been 
such  that  they  could  not  be  permitted  to  retain  control  of  the  affairs 
of  the  company,  a  receiver  was  appointed. 

86.  MODE  OF  CORPORATE  ACTION  IN  GENERAL. 

The  directors  of  a  corporation  cannot  separately  and  individually 
give  their  consent  in  such  a  manner  as  to  bind  the  corporation.i 


58 — Perkins  v.  Collins,  et  al.,  3  N.  J.  Eq.  482   (1836). 

59 — Laird  v.  Atlantic  Coast  Sanitary  Co.,  73  N.  J.  Eq.  5   (1907). 

60 — Society  for  Establishing'  Useful  Manufactures  v.  Butler,  12  N.  J. 
Eq.    498    (Court   of   Errors   &  Appeals,    1859). 

61 — Rogers  Locomotive  &  Machine  Works  v.  Erie  Ry.  Co.,  20  N.  J.  Eq. 
379    (1869). 

1 — Demarest  v.  Spiral  Riveted  Tube  Co.,  71  N.  J.  L.  14  (1904).  See 
also  Audenried  v.  East  Coast  Milling  Co.,  68  N.  J.  Eq.  450   (1904). 
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"There  are  instances  where  a  board  of  directors  may  bind  themselves,, 
or  accept  of  a  contract,  by  a  tacit  and  implied  assent.  (12  Wheat.  83, 
Bank  U.  S.  v.  Danbridge.)  These  cases  rest  upon  the  obvious  principle, 
that  the  law  will  not  sanction  the  fraud  of  a  corporation,  sooner  than 
that  of  an  individual.  There  must  be  something  that  will  amount  to 
legal  fraud."  2 

"Inasmuch  as  a  corporation  cannot  act  personally,  responsibility  for 
negligence  cannot  exist  unless  it  is  held  for  an  act  of  some  agent  or 
employe.  Without  a  voice  of  its  own,  it  must  speak  through  another. 
Inanimate,  and  without  capacity  to  act  by  itself,  its  functions  must  be 
performed,  and  its  obligations  to  its  agents  discharged  through  some 
representative,  whose  act  is  its  act,  whose  control  is  its  control,  and 
whose  negligence  is  its  negligence.  The  board  of  directors,  the  presi- 
dent— everyone  in  employment,  from  the  highest  to  the  lowest — is  an 
agent  and  servant  of  the  company.  The  purchase  of  materials  and  ap- 
pliances, the  employment  and  discharge  of  men,  must  be  done  by  agents. 
Corporate  powers  can  be  exerted,  and  corporate  duties  performed,  in  no 
other  way.  Unless  absolute  immunity  is  granted  to  a  corporation, 
there  must  be  some  executive  officer  who  stands  in  the  place  of  the  prin- 
cipal, representing  him  and  charged  with  his  duty."  And  it  was  held 
that  a  corporation  is  liable  to  its  servant  for  the  negligence  of  its  presi- 
dent, who  is  its  chief  executive  officer,  in  the  discharge  of  those  duties 
which  the  corporation  owes  to  its  servants.  In  that  case,  the  negli- 
gence of  the  president  is  the  negligence  of  the  company  itself.s 

"Since  a  corporation  must,  in  general,  act  by  agents,  it  is  evidence 
that  when  it  becomes  an  employer  of  men  there  will  exist  some  agent, 
who,  in  respect  to  its  duties  to  the  employed,  will  be  the  representative 
of  the  company.  While,  however,  it  may  be  necessary  for  such  cor- 
porations to  act  in  these  respects  by  agents,  the  relation  between  them 
and  such  agents  will  be  identical  with  that  between  an  individual  em- 
ployer and  such  agents  voluntarily  employed,  and  the  rules  governing 
the  relation  will  be  alike."  * 

A  director,  as  such,  has  no  authority  to  act  for  the  company  except 
In  his  place  as  a  member  of  the  board  of  directors.^  Nor  does  the  fact 
that  he  owns  a  large  majority  of  the  corporate  stock  enable  him  to 
bind  the  corporation. e 

And  the  fact  that  a  corporate  officer  owns  nearly  all  of  the  stock  does 
not  entitle  him  to  contract  for  the  corporation  outside  of  the  course  of 
its  ordinary  business. ^ 


2 — Leggett  v.  N.  J.  Manufacturing,  etc.,  Co.,  1  N.  J.  Eq.  541  (1832). 

3— Smith  V.  Oxford  Iron  Co.,  42  N.  J.  L.  467   (1880). 

4 — O'Brien  v.  American  Dredging  Co.,  53  N.  J.  L.  291  (1891). 

5— Titus  v.  Cairo  &  Fulton  R.  R.  Co.,  37  N.  J.  L..  98  (1874);  Demarest  T. 
Spiral  Tube  Co.,  71  N.  J.  L.  14  (1904). 

6 — Clement  v.  Toung-McShea  Amusement  Co.,  70  N.  J.  Eq.  677  (Court 
of  Errors  &  Appeals,  1906). 

7 — Demarest  v.  Spiral  Riveted  Tube  Co.,  71  N.  J.  L.  14   (1904). 


MODE  OF  CORPORATE  ACTION.  299 

A  corporation  may  act  through  its  officers  or  agents  pursuant  to 
authority  conferred  by  parol,  and  such  authority  may  be  inferred  from 
circumstances  or  implied  from  the  acquiescence  of  the  corporation  or 
its  managers  in  a  general  course  of  business.s 

It  is  a  general  rule  that  where  a  statute  authorizes  or  requires  the 
doing  of  an  act  by  a  person  or  his  agent,  as  for  example,  the  making 
of  an  affidavit  or  acknowledgment,  a  corporation  may  do  such  act  by 
an  officer  or  agent.o 

In  Trenton  Bank  v.  Haverstick,  11  N.  J.  L.  171  (1829),  Chief  Justice 
Ewing  said:  "But  a  construction  of  the  act  respecting  attachments, 
would  be  unsound  and  indefensible  and  entirely  inconsistent  with  the 
intention  of  the  legislature,  which  should  preclude  a  corporation  from 
suing  out  a  writ  of  attachment;  as  must  be  the  result,  if  the  act  be  so 
construed  as  to  require  the  affidavit  from  the  corporation  itself,  or  to 
deny  the  use  of  the  writ  without  such  affidavit.  The  law  which  gives 
its  existence  to  the  corporation,  which  allows  it  to  sue  and  be  sued, 
necessarily  confers  on  it  the  authority  to  perform,  by  its  agents,  by 
whom  alone  it  can  act,  incidental  services  like  that  in  question.  The 
affidavit  may  be  made,  or  the  right  of  the  corporation  to  sue  must  be 
unreasonably  narrowed,  by  a  person  acting  in  this  respect  under  the 
authority  of  the  corporation,  and  possessed  of  the  requisite  knowledge 
to  make  such  an  affidavit  as  the  law  prescribes.  In  general,  there  is  a 
manifest  propriety  in  the  making  of  such  affidavits  by  the  cashier  or 
president,  or  one  of  the  acting  clerks  of  the  bank,  because  acquainted 
by  the  duties  of  their  stations  with  its  pecuniary  affairs,  and  of  course 
with  its  creditors  and  debtors.  But  they  are,  and  act  in  so  doing,  as  the 
agents  of  the  corporation.  And  the  agent  or  attorney  of  the  bank, 
though  not  one  of  those  officers,  when  he  acts  under  the  authority  of 
the  bank,  and  has  the  requisite  information,  is  within  the  reason  and 
principle  of  the  rule  which  will  allow  the  affidavit  to  be  made  by  a 
cashier  or  clerk.  The  present  affidavit  appearing  on  the  face  of  it  to 
have  been  made  by  an  agent  of  the  bank;  to  show  which  the  oath  of 
the  deponent  is  prima  facie  sufficient;  and  containing  the  matters  re- 
quired by  the  26th  section  to  be  placed  in  the  affidavit,  ought  to  be  sus- 
tained." 

In  Hopper  v.  Lovejoy,  47  N.  J.  Eq.  573  (Court  of  Errors  and  Appeals, 
(1890),  it  was  held  that  under  the  "Act  Respecting  Conveyances,"  the 
deed  of  a  corporation  aggregate  may  be  lawfully  acknowledged  by  the 
representative  of  the  corporation  having  authority  to  execute  the  deed 
on  its  behalf.  It  was  held,  therefore,  where  a  certificate  of  acknowl- 
edgment stated  that  there  personally  appeared  before  the  commissioner, 
the  president  of  the  company,  "who,  I  am  satisfied,  is  the  grantor  In  the 
within  deed  of  conveyance  named,  and  I  having  first  made  known  to 


8 — Crossley  v.  St.  Philip  Neri,  74  N.  J.  L.  653   (Court  of  Errors  &  Ap- 
peals,   1907). 

9 — American  Soda  Fountain  Co.  v.  Stolzenbach,  75  N.  J.  L.  721  (1908). 
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him  the  contents  thereof,  he  did  acknowledge  that  he  signed,  sealed 
and  delivered  the  same  as  his  voluntary  act  and  deed  and  as  the  vol- 
untary act  and  deed  of  the  company,"  etc.,  that  the  instrument  was  en- 
titled to  be  regarded  as  being  acknowledged  in  accordance  with  the  Act 
Respecting  Conveyances. 

And  in  Steamboat  and  Canal  Co.  v.  Thos.  Baldwin,  14  N.  J.  L.  440,  it 
was  held  that  where  a  statute  requiring  an  affidavit  on  appeal  to  be 
made  by  the  party  demanding  the  appeal,  an  affidavit  made  by  the 
President,  Secretary  or  other  proper  officer,  or  agent  of  a  corporation, 
where  the  corporation  is  a  party  to  the  suit,  is,  in  legal  contemplation, 
an  affidavit  made  by  the  party. 

Under  the  attachment  act  of  1901  the  affidavit  upon  which  a  writ  of 
attachment  may  lawfully  issue  without  judicial  order  must  appear  to 
have  been  made  by  the  plaintiff,  his  agent  or  attorney.  In  the  case  of 
a  corporation  the  affidavit  should  be  made  by  a  person  acting  in  that 
respect  under  the  authority  of  the  corporation  and  possessed  of  the 
requisite  knowledge  to  make  such  an  affidavit  as  the  law  prescribes. 
The  authority  of  the  Secretary  of  a  corporation  is  defined  in  the  gen- 
eral corporation  act  as  "to  record  all  the  votes  of  the  corporation  and  di- 
rectors *  *  *  and  perform  such  other  duties  as  shall  be  assigned  to  him." 
The  Supreme  Court  held  in  North  Penn  Iron  Co.  v.  Boyce,  71  N.  J.  L. 
434  (1904)  that  in  the  absence  of  a  special  assignment,  the  authority 
thus  defined  does  not  extend  to  the  making  of  an  affidavit  upon  which 
litigation  is  to  be  instituted.  It  was  held  that  it  is  necessary  that  the 
affidavit  should  appear  to  have  been  made  by  "the  plaintiff,  his  agent  or 
attorney." 

In  Reed  v.  Helois  Carbide  Specialty  Co.,  64  N.  J.  Eq.  231  (1902)  it 
was  held  that  a  corporation  mortgage  which  was  executed  under  the 
hands  of  the  executive  officers  of  the  company  and  attested  by  its  cor- 
porate seal,  which  was  delivered  to  the  mortgagees,  and  for  which 
valuable  consideration  passed  to  the  company  "coincidently  with  its  de- 
livery," would  not  be  held  to  be  invalid,  because  there  was  no  proof 
that  a  resolution  of  the  board  of  directors  was  passed  authorizing  and 
directing  the  making  of  the  mortgage.  In  such  cases  in  the  absence  of 
proof  that  it  was  unauthorized,  it  will  be  presumed  that  it  was  au- 
thorized.lo 

There  is  no  statutory  authority  for  the  appointment  and  delegation 
of  the  powers  of  the  board  of  directors  to  an  executive  committee, 
finance  committee  or  other  like  committee  of  the  directors.  In  the 
large  companies  this  is  the  usual  mode  by  which  the  ordinary  affairs 
of  the  corporation  are  managed. 

As  to  delegation  of  powers  of  directors  to  committees,  in  general, 
see  Salem  Iron  Co.  v.  Lake  Superior  Consol.  Iron  Mines,  50  C.  C.  A. 
213,  112  Fed.  239;  Metropolitan  P.  &  T.  Co.  v.  Domestic  T.  &  T.  Co.,  44 
N.  J.  Eq.  568  (Court  of  Errors  &  Appeals,  1888). 


10 — See  also  In  re  West  Jersey  Traction  Co.,  59  N.  J.  Eq.  63  (1900). 
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87.   REPRESENTATION   OF   CORPORATION   BY  OFFICERS  AND 
AGENTS;    EXPRESS   OR    IMPLIED    AUTHORITY    BY    VIR- 
TUE OF  STATUTES;  ACTUAL  AND  IMPLIED  AUTHORITY 
IN   GENERAL;    PRESU5IPTION   OF   AUTHORITY;    ACQUI- 
ESCENCE, ESTOPPEL  AND  RATIFICATION  BY  CORPORA- 
TION IN  RESPECT  TO  UNAUTHORIZED  ACTS;  RUTLES  OF 
EVIDENCE. 
The  powers  of  the  officers  of  a  corporation  over  its  business  and  prop- 
erty are  strictly  the  powers  of  agents — powers  either  conferred  by  the 
charter  or  delegated  to  them  by  the  directors  or  managers,  in  whom, 
as  the  representatives  of  the  corporation,  the  control  of  its  business  and 
property  is  vested. i 

"This  leads  to  the  important  inquiry,  how  far  these  incorporated 
companies  are  bound  by  the  acts  of  their  agents.  Upon  this  subject, 
it  was  earnestly  contended  on  the  part  of  the  complainants  that,  in  this 
instance,  the  president  and  cashier  being  recognized  as  the  agents  and 
servants  of  the  corporation,  and  being  intrusted  with  the  care  of  the 
corporate  seal,  their  acts  should  bind  the  corporation,  provided  they 
were  such  acts  as  the  corporation  itself  might  lawfully  do  or  order  to 
be  done:  that  within  this  limit  strangers  or  third  persons  are  not  bound 
to  inquire  whether  the  mode  of  doing  the  acts,  was  according  to  the 
internal  regulations  of  the  company  or  not.  There  is  much  plausibility 
in  the  argument;  and  considering  that  incorporations  are  fast  spread- 
ing over  the  land,  and  mingling  themselves  with  all  the  ordinary  con- 
cerns of  life,  it  may  afford  matter  for  profitable  inquiry  to  those  whose 
province  it  is  to  create  these  impersonal  and  artificial  bodies.  But  the 
rule  of  law  appears  to  be  settled  on  this  subject,  and  it  is  not  for  me 
to  alter  it.  It  is  this:  that  corporations,  like  natural  persons,  are 
bound  only  by  the  acts  and  contracts  of  their  agents,  done  and  made 
within  the  scope  of  their  authority.  *  *  *  Taking  this  as  the  true 
principle,  it  is  incumbent  on  the  defendants  to  satisfy  the  court  that  the 
president  and  cashier  acted  beyond  their  authority.  They  acted  either 
as  general  or  special  agents;  or  in  other  words,  either  in  virtue  of  their 
general  power,  ex  officio,  or  of  some  special  authority.  If  in  virtue  of 
their  general  power  as  officers  of  the  bank,  they  exceeded  it,  in  under- 
taking to  convey  the  real  property  of  the  corporation.  The  cashier  is 
usually  intrusted  with  all  the  funds  of  the  bank,  in  cash,  notes,  bills, 
etc.,  to  be  used  from  time  to  time  for  the  purposes  of  the  bank.  He 
receives  directly,  or  through  the  subordinate  officers,  all  moneys  and 
notes.  He  draws  checks,  from  time  to  time,  for  moneys,  wherever  the 
bank  has  deposits.  In  short,  he  is  the  executive  officer  through  whom, 
and  by  whom,  the  whole  moneyed  operations  of  the  bank,  in  paying  or 


1 — Fifth  Ward  Savings  Bank  v.  First  National  Bank,  48  N.  J.  L.  513 
(Court  of  Errors  &  Appeals,  1886);  Stokes  v.  New  Jersey  Pottery  Co., 
46  N.  J.  L.  237  (1884);  Titus  &  Scudder  v.  C.  &  F.  R.  R.  Co.,  37  N.  J.  L.  98 
(1874);  S.  C.  46  N.  J.  L.  393.  418  (1884). 
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receiving  debts,  or  discharging  or  transferring  securities,  are  to  be 
conducted.  It  is,  perhaps,  more  difficult  to  define  with  precision  the 
powers  of  the  president  of  a  bank;  but  I  believe  it  may  be  said  with 
safety,  that  they  are  not  so  important  as  those  of  the  cashier.  He  is 
the  president  of  the  board  of  directors,  but  as  such  does  not  possess  the 
powers  of  the  board.  He  is  a  member  of  the  board,  and  in  the  absence 
of  that  body  is  intrusted  with  the  general  supervision  of  the  concerns 
of  the  bank."  2 

"It  is  unquestioned  law  that  a  corporation  must  respond  for  the  acts 
of  its  agents  in  the  conduct  of  its  business,  which  are  injurious  to 
others,  though  they  may  be  wholly  unauthorized  by  the  corporation, 
indeed  forbidden  by  it,  as  in  the  case  of  railroad  train  operatives  who, 
while  driving  trains,  injure  passengers  or  travelers  of  highways  in 
breach  of  the  company's  rules,  and  the  many  negligence  cases  which 
arise  in  the  conduct  of  the  business  of  railroad,  steamboat,  ferry  and 
other  corporations.  These  acts  are  done,  perhaps,  by  day  laborers  and 
are  not  beneficial  to  the  company  or  in  any  ratified  or  approved  by  it. 
The  company  answers  for  these  wrongdoings,  because  it  has  put  the 
wrongdoers  in  its  place  to  do  its  business,  and  it  must  respond  for  the 
wrong  so  done  to  other  persons  in  the  course  of  its  business.  I  can  see 
no  reason  why  the  corporation  should  not  respond,  at  least,  to  the  ex- 
tent of  restoration  in  cases  where  the  officers  and  agents  of  the  com- 
pany perpetrate  a  fraud  in  the  conduct  of  its  business,  and  thereby  in- 
duce the  making  of  a  contract  which  the  company  accepts  and  executes, 
and  of  which  it  retains  the  benefit."  s 

"If  the  corporation  has  clothed  the  agent  with  the  power  to  act  in  its 
behalf,  and  receives  and  accepts  the  benefits  resulting  from  his  agency, 
then  the  parties  injured  by  the  fraud  may  resort  for  redress  to  the 
principal.  But  it  is  no  answer  to  say  the  corporation  could  not  author- 
ize an  agent  to  perpetrate  a  fraud,  because  if  this  were  so  no  corpora- 
tion could  be  held  liable  for  any  acts  of  its  authorized  agents,  however 
great  the  injury  to  others.  This  liability  of  the  company  is  stated  to 
attach  not  on  the  ground  of  express  authority  given  by  the  corporation 
to  its  agent  to  make  the  statement,  but  because  the  corporation  cannot 
act  save  through  its  agents,  and  as  to  the  particular  matter  the  agent 
stands  in  the  place  of  the  principal,  and  whatever  he  does  or  says  about 
that  matter  is  the  act  or  saying  of  the  principal.  The  execution  by  the 
corporation  of  the  resulting  contract  and  the  retention  of  its  benefits 
after  knowledge  of  the  fraud,  is  not  only  a  ratification  of  the  contract 
itself,  but  also  an  adoption  of  the  statements  of  the  company's  agents 
whereby  the  contract  was  obtained.  It  is  unconscionable  that  the  cor- 
poration principal  should  be  permitted  to  keep  the  results  of  a  fraud 
by  merely  denying  the  authority  of  its  agents  to  perpetrate  it."  4 


2 — ^Leggett  v.  N.  J.  Manufacturingr,  etc.,  Co.,  1  N.  J.  Eq.  541  (1832). 
3 — Garrison  v.  Technic  Electrical  Works,  55  N.  J.  Eq.  708,  718   (1897). 
4 — Garrison  v.  Technic  Electrical  Works,  55  N.  J.  Eq.  708,  718  (1897). 
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"It  is  also  conceded  that  a  master  may  employ  and  put  in  his  place  a 
representative,  for  whose  negligence  occasioning  injury  to  a  servant, 
also  in  his  employ,  he  will  be  liable.  The  rule  thus  conceded  has  been 
applied  by  our  courts  only  in  the  case  of  Smith  v.  Oxford  Iron  Co.,  42 
N,  J.  L.  467.  The  question  there  was,  whether  an  incorporated  com- 
pany was  liable  to  an  injured  servant  whose  injury  was  occasioned  by 
the  neglect  of  its  president.  The  case  showed  that  the  superintendence 
of  the  business  of  the  company  had  been  committed  to  its  president. 
He  introduced  the  use  of  a  highly  dangerous  explosive  without  in- 
structing the  workmen  directed  to  use  it  in  respect  to  its  dangerous 
qualities.  This  court  held  that  under  such  circumstances  a  duty  de- 
volved on  the  company  to  give  notice  of  the  qualities  of  the  explosive, 
a  failure  to  perform  which  would  be  negligence,  and  that,  having  en- 
trusted to  its  chief  executive  officer  the  superintendance  of  its  busi- 
ness, it  became  his  duty  to  give  the  required  information,  and  his  failure 
or  neglect  in  that  respect  was  imputable  to  the  company  and  rendered 
it  liable  to  its  servant  injured  in  the  use  of  the  explosive.  The  super- 
intendent of  the  business  was  thus  held  to  be,  in  respect  to  this  duty 
owed  by  the  company  to  its  servants,  a  representative  of  the  company, 
whose  negligence  was  its  negligence."  s 

"A  corporation  engaged  in  publishing  a  newspaper  obviously  must 
act  by  selected  agents.  Its  directors  or  managers  cannot  formally  pass 
on  each  publication  or  determine  what  is  to  be  admitted  therein.  Such 
determination  is  necessarily  committed  to  its  agents.  In  making  such 
determination  they  are  acting  within  the  scope  of  their  employment. 
The  intent  with  which  they  publish  must  be  imputed  to  the  corporation 
which  employs  them  to  make  the  publication  of  the  newspaper.  If  the 
intent  is  malicious,  the  corporation  must  be  liable  therefor  as  it  is  for 
other  tortious  acts  of  its  agents  done  within  the  scope  of  their  author- 
ity and  for  the  purposes  for  which  the  corporation  was  created  and  the 
agents  were  employed."  s 

A  corporation  cannot  evade  liability  on  a  contract  made  by  its  gen- 
■eral  manager,  upon  the  ground  that  the  making  of  the  contract  was  not 
within  the  scope  of  his  powers,  when  it  appears  that  the  contract  was 
made  by  him  in  pursuance  of  specific  instructions  from  the  vice-presi- 
dent and  managing  director,  each  having  full  power  to  confer  upon  him 
^uch  authority.7 

A  corporation,  organized  to  construct  and  manage  a  hotel,  employed 
its  secretary  to  manage  the  details  of  the  work  of  construction.  He 
employed  a  contractor  to  install  a  kitchen  equipment.  While  the  work 
was  being  done,  the  president  of  the  corporation  was  in  frequent  at- 
tendance, and  the  equipment  was  accepted  by  the  corporation  when  It 
subsequently  started  in  business.    It  was  held  that  the  equipment  was 


5 — O'Brien  v.  American  Dredging  Co.,  53  N.  J.  L.  291.  293  (1891). 
6 — Hoboken  Printing  Co.  v.  Kahn,  59  N.  J.  L.  218   (Court  of  Errors  & 
-Appeals,   1896). 

7 — Stuart  v.  Staten  Island  Clay  Co.,  65  N.  J.  L.  546  (1900). 
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ordered  by  competent  authority,  entitling  the  contractor  to  a  lien.  "It. 
is  true  that  no  formal  resolution  of  the  board  of  directors  appears  on 
the  company's  minutes  expressly  making  and  authorizing  this  particu- 
lar contract.  It  also  appears  by  its  minutes  that  there  was  no  meeting 
of  the  company's  directors  after  the  first  one,  until  long  after  the  whole 
finished  building  had  been  erected,  accepted  and  in  actual  use  by  the 
company.  No  formal  action  of  the  board  was  necessary  to  obligate  the 
company  where  it  conclusively  appears  that  its  authorized  ofllcers  acted, 
and  that  the  work  thus  induced  was  accepted  by  the  company."  s 

Thus  it  was  held  that  where  an  agent  of  a  water  company  was  in 
charge  of  the  work  of  building  a  dam,  with  power  to  hire  and  discharge 
help  and  fix  their  wages,  a  mere  employe  is  not  bound  by  a  limitation 
on  such  power  that  whenever  a  question  was  raised  as  to  wages  the 
matter  was  referred  to  the  executive  committee,  he  having  no  knowl- 
edge of  such  limitation. 9 

"The  same  principle,  that  a  general  agency  to  do  a  particular  act 
(e.  g.,  to  endorse  paper  and  make  loans)  may  be  created  by  a  holding 
out  to  the  world,  is  also  recognized  in  our  own  decisions.  In  Fifth 
Ward  Savings  Bank  v.  First  National  Bank,  18  Vr.  357  (New  Jersey- 
Supreme  Court,  1885),  the  treasurer  of  the  plaintiff,  a  savings  bank, 
obtained  a  loan  of  the  defendants  in  the  name  of  the  plaintiff  and  os- 
tensibly for  its  use,  pledging  securities  of  the  savings  bank  for  its  re- 
payment. The  treasurer  fraudulently  misappropriated  the  funds  to  his 
own  use,  and  the  savings  bank  brought  an  action  of  trover  for  the  value 
of  the  securities.  On  verdict  for  the  plaintiff  and  application  for  a  new 
trial,  Chief-Justice  Beasley  said  (at  p.  358):  The  treasurer  not  having 
express  power  to  make  the  loans  or  pledge  the  bonds,  'the  only  open 
point  of  inquiry  on  this  question  was  whether  or  not  the  plaintiff  had 
put  its  treasurer  in  such  an  attitude  before  the  public  or  before  the  de- 
fendant as  to  have  warranted  a  reasonable  inference  that  he  was  its 
general  agent,  and  had  the  right  to  execute  the  transaction  in  ques- 
tion.' In  this  same  case  on  error  (Fifth  Ward  Savings  Bank  v.  First 
National  Bank,  19  Vr.  513  (Errors  and  Appeals,  1886),  Mr.  Justice  De- 
pue,  delivering  the  opinion  of  the  court,  said  (at  p.  527)  that  'when,  in 
the  usual  course  of  a  business  of  a  corporation,  an  oflBcer  has  been  per- 
mitted to  manage  its  affairs,  his  authority  to  represent  the  corporation 
may  be  implied  from  the  manner  in  which  he  has  been  permitted  by 
the  directors  to  transact  its  business,  and  that,  in  such  cases,  the  au- 
thority of  the  oflBcer  does  not  depend  so  much  upon  his  title,  or  on  the 
theoretical  nature  of  his  office,  as  on  the  duties  he  is  in  the  habit  of 
performing.' 

"The  careful  and  precise  statement  in  the  above  case  by  the  learned 
chief-justice  of  the  question  to  be  left  to  the  jury  in  such  cases  dis- 
tinguishes, it  will  be  noticed,  between  the  holding  out  to  the  world 


8 — Porch  V.  Agnew  Co.,  70  N.  J.  Eq.  328  (1905);  affirmed  71  N.  J.  Eq. 
305    (Court   of  Errors   &   Appeals,   1906). 

9 — Kelly  v.  Jersey  City  Water  Supply  Co.,  74  N.  J.  L.  734  (Court  of 
Errors   &  Appeals,   1907). 
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and  the  holding  out  to  the  defendant,  and  this  distinction,  as  it  seems 
to  me,  touches  directly  one  of  the  questions  now  involved,  viz.,  whether 
the  general  agency  in  such  cases  arises  from  estoppel.  If  there  was  a 
holding  out  to  the  defendant,  but  not  a  holding  out  to  others  or  to  the 
public  as  well,  then  the  agency  in  such  case  might  well  be  said  to  de- 
pend upon  the  estoppel  of  the  principal  to  deny  the  agency  which  he 
had  held  out  to  the  creditor  and  which  the  creditor  had  relied  on.  But 
it  is  clear,  I  think,  that  in  commercial  transactions,  which  must  be 
carried  on  largely  by  means  of  general  agencies  to  do  particular  acts, 
there  is  an  agency  which  is  created  by  the  general  and  public  exercise 
of  an  authority  with  the  permission  of  the  principal,  and  where  this 
general  agency,  in  fact,  exists  as  arising  from  this  source,  it  is  not 
necessary  for  the  creditor  to  show  further  that  it  was  previously  known 
to  him  and  that  he  acted  in  reliance  on  it.  Where  the  agency  is  a 
general  agency  provided  by  the  continued  exercise  of  the  authority 
toward  the  public  by  the  permission  of  the  principal,  and  there  is  an 
estoppel  to  the  public,  the  law  presumes  that  the  public  knew  of  the 
holding  out  by  the  principal  and  acted  on  it. 

"The  principle  of  technical  estoppel  as  between  parties  is  not  at  all 
involved  in  such  cases,  and,  as  it  seems  to  me,  could  not  be,  for  the 
reason  that  an  estoppel  of  the  principal  toward  the  third  person  dealing 
with  the  agent  must  depend  upon  the  representation  by  the  principal 
made  to  the  creditor,  A  representation  to  others  could  not,  generally 
speaking,  give  rise  to  a  technical  estoppel  at  all,  and  the  holding  out  to 
others  or  to  the  public,  if  it  is  to  have  any  legal  basis  at  all,  must  be 
by  creating  of  itself  and  wherever  it  is  proved  to  exist  a  general  author- 
ity as  to  the  public  for  the  particular  act.  For  this  reason,  as  it  seems 
to  me,  the  distinction  as  stated  by  the  chief-justice  must  be  taken  as 
the  true  one,  viz.,  whether  the  holding  out  as  general  agent  is  to  the 
public  or  to  the  particular  dealer  only.  If  the  latter  only,  estoppel  is 
the  basis,  but  not  in  the  former  cases.  *  *  *  In  a  late  decision  of 
the  court  of  errors  and  appeals  (Camden  Fire  Insurance  Co.  v.  Jones,  24 
Vr.  189  [Errors  and  Appeals,  18901),  a  certificate  of  stock  was  signed  in 
the  principal's  name,  and  was  accepted  by  the  assignee,  supposing  that 
the  signature  was,  in  fact,  the  principal's  signature.  The  trial  judge 
overruled  evidence  of  numerous  acts  by  the  agent  for  the  principal  with 
other  persons,  offered  by  the  assignee  for  the  purpose  of  showing  that 
the  agent  was,  in  fact,  authorized,  as  the  general  agent  of  the  principal, 
to  make  this  assignment  of  stock.  The  reason  for  overruling  the  evi- 
dence was  that  the  assignee  had  not  relied  on  the  agency.  All  of  the 
judges  agreed  that  the  refusal  to  admit  the  evidence  was  error,  if  the 
evidence  was  sufl5cient  to  show  the  agency,  in  fact,  to  make  the  transfer, 
and  they  differed  only  as  to  the  effect  to  be  given  to  this  evidence.  The 
decision  seems  to  be  a  direct  and  controlling  authority  to  the  point,  that 
the  powers  of  an  agent  may  be  proved  by  the  exercise  of  previous  acts 
with  other  persons,  with  the  permission  of  the  principal,  and  that,  if 
these  previous  acts  establish,  or  tend  to  establish,  the  agency,  not  only 

N.  J.  Corp.  Law— 20 
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is  not  actual  reliance  on  them  in  the  transaction  in  question  not  re- 
quired to  be  proved,  but  this  agency  arising  from  this  source  may  be 
established  and  relied  on  at  the  trial,  even  if  the  contract  in  question 
was  not  supposed  to  be  a  contract  of  the  principal  by  an  agent,  but  a 
direct  contract  of  the  principal  himself.  A  similar  conclusion  as  to 
the  effect  of  proof  of  general  agency  was  reached  in  the  early  case  of 
"Williams  v.  Mitchell,  17  Mass.  98,  where  a  sale  was  made  upon  the  faith 
of  an  express  written  authority  to  buy,  apparently  executed  by  the 
principal,  but  which  was  forged  by  the  supposed  agent.  It  was  held 
that,  notwithstanding  the  express  reliance  of  the  vendor  on  this  forged 
authority  alone,  he  could  show  the  agent  was,  in  fact,  a  general  agent 
to  purchase  goods  for  the  principal,  and  recover  on  the  proof  of  such 
authority,  although  this  fact  of  general  agency  has  not  been  relied  on 
or  even  known.  The  doctrine  is  established  beyond  question  that  where 
any  particular  officer  of  a  corporation,  with  the  knowledge  and  assent 
of  the  directors,  is  held  out  to  the  public  as  having  authority  to  endorse 
its  regular  business  paper,  such  holding  out  to  the  public  creates  the 
authority  for  the  purpose,  and  in  the  great  mass  of  cases  enforcing  this 
rule  the  application  of  the  rule  is  not  limited  to  cases  where  it  can  be 
shown  that  the  paper  was  received  with  actual  knowledge  of  the  pre- 
vious holding  out  and  in  reliance  on  it."  lo 

Where  a  corporation's  treasurer  is  made  its  general  agent  for  the 
endorsement  of  paper,  by  reason  of  the  acquiesence  of  its  directors  in 
numerous  endorsements  made  by  him  while  holding  himself  out  to  the 
public  as  having  authority  so  to  do,  an  endorsement  made  by  him  is 
binding  on  the  corporation,  though  the  endorsee  had  no  knowledge  of 
the  previous  endorsements.!! 

"There  are  undoubtedly,  instances  to  the  effect  that  a  corporation  will 
not  be  allowed  to  gainsay  the  acts  of  their  oflBcers  on  the  pretext  of  a 
want  of  competency  to  do  the  particular  act  in  question.  But  this  rule 
obtains  only  when  the  authority  which  is  challenged  depends  upon  the 
existence  of  facts  extrinsic  of  the  charter,  the  knowledge  of  which  is 
accessible  only  to  the  corporators,  and  which  are  not  known  to  the  party 
dealing  with  the  corporation.  And  it  may  also  be  doubted  whether  the 
principle  is  ever  applicable  except  when  the  oflBcer  who  ostensibly  gives 
the  assent  of  the  company  to  any  transaction,  is  the  general  agent  of 
the  corporate  body.  But  this  defence,  that  the  oflBcer  has  done  an  act 
in  contravention,  or  in  excess  of  the  chartered  right,  will  not  be  per- 
mitted to  prevail  when  the  person  in  whose  favor  such  act  has  been 
done,  is  presumed  to  have  been  ignorant  of  such  transgression."  !2 

Where  a  mortgage  by  a  corporation  was  duly  executed  and  recorded 
before  a  judgment  was  obtained  by  a  creditor  under  which  the  mort- 
gaged property  was  sold,  and  the  corporation  had  the  full  benefit  of  the 
bonds  which  the  mortgage  was  given  to  secure,  the  fact  that  the  dl- 


10 — Blake  v.  Domestic  Manufacturing  Co.,  64  N.  J.  Eq.  480   (1897). 
11 — Blake  v.  Domestic  Mfg.  Co.,  64  N.  J.   Eq.  480    (1897). 
12 — Beasley,  C.  J.,  in  Morrison  v.  Inhabitants  of  Townsliip  of  Bernards, 
36   N.   J.   L.    219,   223    (1873). 
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rectors  in  the  corporation  who  were  substantially  the  sole  owners  of 
its  property,  held  the  meeting  at  which  the  mortgage  was  authorized 
in  another  state,  which  fact  did  not  appear  from  the  mortgage,  did  not 
render  it  void  as  to  such  judgment  creditor.  Vice-Chancellor  Pitney 
said:  "I  do  not  deem  it  necessary  to  go  into  the  learning  of  the  law  upon 
the  subject  of  the  power  of  a  corporation  of  this  state  to  hold  a  meeting 
of  directors  out  of  the  state  where  the  by-laws  do  not,  as  they  do  not  in 
this  case,  provide  for  meetings  of  the  directors  out  of  the  state.  Much 
might  be  said  in  favor  of  the  position  that,  if  such  action  is  unwar- 
ranted by  the  strict  rules  of  law,  it  can  only  be  taken  advantage  of  by 
some  member  of  the  corporation  by  means  of  a  direct  proceeding  for 
that  purpose.  Here  the  action  was  taken  substantially  by  the  sole 
owners  of  the  corporate  property.  The  corporation  had  the  benefit  of 
the  bonds  issued  under  that  mortgage;  and,  under  those  circumstances, 
the  law  is  sufficiently  settled  in  this  state  that  the  mortgage  is  valid 
and  binding  upon  the  corporation;  and,  if  valid  and  binding  upon  the 
corporation,  then  it  is  good  against  a  judgment  creditor  of  the  corpora- 
tion who  had  notice,  by  the  record,  of  its  existence. 

"The  public  who  take  and  pay  for  the  securities  so  issued  are  entitled 
to  presume  that  all  necessary  preliminaries,  not  required  to  be  a  matter 
of  public  record,  have  been  properly  performed.  7  Thomp.  Corp.  Sees. 
8317,  8321,  8322.  In  this  case  the  defect  relied  upon  does  not  appear  on 
the  face  of  the  mortgage,  and  there  is  nothing  shown  in  the  case  which 
would  have  put  the  investors  on  inquiry  as  to  it.  It  would,  in  my  judg- 
ment, be  a  most  dangerous  doctrine  to  hold  that  a  corporation  may  be 
permitted  to  solemnly  execute  a  mortgage  and  divers  bonds  secured 
thereby,  and  set  to  each  its  corporate  seal,  and  record  the  mortgage,  and 
issue  to  innocent  holders  its  bonds  for  value  received,  and,  after  having 
received  value  therefor,  set  up  that  there  never  was  any  resolution  of 
the  board  of  directors  authorizing  the  making  of  that  mortgage  and  the 
issuing  of  those  bonds.  Hackensack  Water  Co.  v.  DeKay,  9  Stew.  Eq. 
548,  headnote  8.  At  p.  566  the  learned  judge  who  spoke  for  the  court 
of  errors  and  appeals  says:  "In  the  courts  of  this  country  it  may  also 
be  considered  as  settled  law  that  *  *  *  where  the  corporation  has 
power,  under  any  circumstances,  to  issue  negotiable  securities,  a  bona 
fide  holder  has  a  right  to  presume  that  they  were  issued  under  the  cir- 
cumstances which  give  the  requisite  authority;  and  they  are  no  more 
liable  to  be  impeached  for  any  infirmity  in  the  hands  of  such  a  holder 
than  any  other  commercial  paper.  And  see  Kuser  v.  Wright,  7  Dick. 
Ch.  Rep.  825."  is 

It  is  not  necessary  that  there  should  be  a  meeting  of  directors  pre- 
ceding the  issuing  of  each  note  made  by  a  corporate  officer  and  a 
resolution  passed  by  the  board  authorizing  the  making  of  the  note. 
Such  authority  may  be  inferred  from  the  customary  exercise  by  the 
officer  of  such  authority  in  the  signing  of  notes  issued  in  the  name  of 


13— Schultze  V.  Van  Doren,  64  N.  J.  Eq.  465  (1903);  affirmed  65  N.  J.  Eq. 
-764    (Court  of  Errors   &  Appeals,   1903).  ' 
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the  corporation  and  from  the  recognition  of  such  notes  by  the  act  of 
the  corporation  in  paying  them.i* 

"The  appellant  claims  a  preference  upon  the  funds  in  the  hands  of  the 
receiver  by  reason  of  five  assignments  of  account  due  the  Insolvent  cor- 
poration and  collected  by  the  receiver.  Four  of  these  accounts  were  due 
at  the  time  of  the  assignment;  one  was  for  money  not  yet  earned.  The 
resolution  of  the  board  of  directors  which  is  relied  on  as  authorizing 
the  assignments,  empowered  the  president  and  treasurer  to  borrow 
money  of  the  Coal  &  Ice  Company,  'the  same  to  be  returned  to  them  out 
of  the  first  collections  following  such  loans.'  This  did  not  authorize  ab- 
solute assignments,  and  the  right  of  the  appellant  must  depend  upon  the 
general  authority  of  the  president.  We  think  this  was  sufficient  to  war- 
rant him  in  collecting  money  due  the  company  on  outstanding  accounts, 
and  we  see  no  valid  distinction  in  this  respect  between  collecting  the 
money  of  the  debtor  and  selling  the  account  for  its  face  value.  The  re- 
sult in  both  cases  is  the  same — book  accounts  are  converted  into  cash. 
The  first  four  assignments  are  valid,  and  the  amount  thereby  assigned 
belongs  to  the  appellant.  The  fifth  assignment  is  of  money  not  j'et 
earned.  We  find  no  authority  in  the  president  to  make  that  assignment, 
and  the  claim  of  the  appellant  thereunder  is  not  valid."  is 

"There  are  cases  in  which  the  powers  of  an  oflficer  of  the  corporation 
and  his  authority  to  act  for  the  company  are  enlarged  beyond  those 
powers  which  are  inherent  in  his  office.  But  those  are  cases  in  which 
the  agency  of  the  officer  has  arisen  from  the  assent  of  the  directors, 
presumed  from  their  consent  and  acquiescence  in  permitting  the  officer 
to  assume  the  direction  and  control  of  the  business  of  the  company. 
Thus,  when,  in  the  usual  course  of  the  business  of  a  corporation  an 
officer  has  been  allowed  to  manage  its  affairs,  his  authority  to  represent 
the  corporation  may  be  implied  from  the  manner  in  which  he  has  been 
permitted  by  the  directors  to  transact  its  business. 

"These  are  simply  instances  of  the  application  of  the  principle  that 
usual  employment  is  evidence  of  the  powers  of  an  agent,  and  a  re- 
sponsibility will  be  laid  upon  the  principal  for  the  acts  of  his  agent 
within  the  apparent  authority  so  conferred  upon  the  agent — a  doctrine 
which  has  come  to  be  applied  to  corporations  in  many  respects  as  well 
as  to  individuals,  and  with  the  same  qualifications  and  limitations. 
In  such  cases,  the  authority  of  the  officer  does  not  depend  so  much  on 
his  title,  or  on  the  theoretical  nature  of  his  office,  as  on  the  duties  he 
Is  in  the  habit  of  performing."  is 

"The  defendants  have,  then,  shown  satisfactorily,  that  the  president 


14_Crossley  v.  St.  Philip  Neri,  74  N.  J.  L.  653  (Court  of  Errors  &  Ap- 
peals,   1907). 

15— Cogan  v.  Conover  Mfg.  Co.,  69  N.  J.  Eq.  816  (Court  of  Errors  & 
Appeals,  1906). 

16 — Fifth  Ward  Savings  Bank  v.  First  National  Bank,  48  N.  J.  L.  513 
(Court  of  Errors  &  Appeals,  1886);  Stokes  v.  New  Jersey  Potterv  Co.. 
46  N.  J.  L.  237,  242   (1884). 
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and  cashier  of  the  New  Jersey  Manufacturing  &  Banking  Company, 
were  not  authorized  by  any  previous  vote  or  order  of  the  board  to 
affix  the  corporate  seal  to  those  instruments;  that  they  had  no  author- 
ity to  do  it  in  virtue  of  their  offices,  or  of  the  direction  or  approbation 
of  any  other  lawfully  authorized  agents  of  the  board.  From  all  which, 
I  am  drawn  to  the  conclusion  that  the  bond  and  mortgage  were  not 
lawfully  or  properly  executed  by  those  officers.  In  coming  to  this  con- 
clusion, I  wish  to  be  understood  in  a  legal  sense,  and  not  as  impeach- 
ing the  morality  of  the  transaction.  There  is  every  reason  to  believe 
the  mortgage  was  given  in  good  faith. 

"If  the  view  taken  of  this  case  be  correct,  the  bond  and  mortgage 
were  not,  at  the  time  of  their  execution,  available  as  against  the  cor- 
poration, still  they  were  not  void  in  themselves.  A  corporation  may 
approve  of  the  unauthorized  acts  of  its  agents,  and  make  them  their 
own.  This  may  be  done  directly  or  indirectly.  It  may  be  shown  by 
express  acknowledgment  or  act,  or  it  may  be  inferred  from  circum- 
stances. 'By  the  whole  course  of  decisions  in  this  country,  corpora- 
tions, in  their  contracts,  are  placed  upon  the  same  footing  with  natural 
persons,  open  to  the  same  implications,  and  receiving  the  benefit  of  the 
same  presumptions.'  "  i^ 

In  the  absence  of  anything  in  the  act  of  incorporation  bestowing 
special  power  upon  the  president,  he  has  from  his  mere  official  station, 
no  more  control  over  the  corporate  property  and  funds,  than  any  other 
director.  The  affairs  of  corporate  bodies  are  within  the  exclusive  con- 
trol of  their  boards  of  directors,  from  whom  authority  to  dispose  of 
their  assets  must  be  derived.  The  act  of  a  president  or  other  officer, 
unless  it  is  shown  to  pertain  to  his  official  duty,  or  to  be  within  the 
scope  of  his  employment,  cannot  be  regarded  as  the  act  of  the  corpora- 
tion, and  is  not  binding  upon  it.is 

"The  powers  of  the  president  of  a  corporation,  virtute  officii,  over 
its  business  and  property  are  strictly  the  powers  of  an  agent — powers 
delegated  to  him  by  the  directors,  who  are  the  managers  of  the  cor- 
poration, and  the  persons  in  whom,  as  its  representatives,  the  control 
of  its  business  and  property  is  vested.  If  the  corporation  be  organized 
for  business  purposes,  the  president  is  its  chief  executive  officer.  He 
may,  without  any  special  authority  from  the  board  of  directors,  per- 
form all  act  of  an  ordinary  nature  which,  by  usage  or  necessity,  are 
incident  to  his  office,  and  may  bind  the  corporation  by  contracts  in 
matters  arising  in  the  usual  course  of  its  business.  To  this  extent,  the 
president,  in  virtue  of  his  election  as  such,  becomes  the  agent  of  the 
corporation.  Beyond  the  powers  which  usage  and  custom  and  the 
necessities  and  convenience  of  business  require  in  the  executive  officer 
of  a  corporation,  he  has  no  more  control  over  the  corporate  property 
and  funds  than  any  other  director. 


17 — Leggett  v.  N.  J.  Manufacturing,  etc.,  Co.,  1  N.  J.  Eq.  541  (1832). 
18_Tltus  &  Scudder  v.  Cairo  &  Fulton  R.  R.  Co.,  37  N.  J.  L.  98   (1874). 
See  also  Murphy  v.  Cane,  Inc.,  76  Atl.  323  (1910). 
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"As  illustrative  of  the  restricted  powers  of  a  president  of  a  corpora- 
tion in  the  management  of  its  business  and  control  over  its  property, 
I  will  refer  only  to  two  cases  in  our  own  courts.  In  Titus  v.  Cairo  & 
Fulton  R.  R.  Co.,  37  N.  J.  L.  98,  102,  this  court  held  that  a  power  of 
attorney  executed  by  the  president  of  a  corporation  authorizing  a  sale 
of  its  bonds  in  the  market,  gave  the  agent  no  power  to  sell,  and  that 
the  president  could  not  execute  such  a  power  without  the  authority  of 
the  board  of  directors.  In  delivering  the  opinion  of  the  court  Mr. 
Justice  Van  Syckel  said:  "In  the  absence  of  anything  in  the  act  of  in- 
corporation bestowing  a  special  power  upon  the  president,  he  has,  from 
his  mere  oflBcial  station,  no  more  control  over  the  corporate  property 
and  funds  than  any  other  director.  The  affairs  of  corporate  bodies 
are  within  the  exclusive  control  of  their  boards  of  directors,  from 
whom  authority  to  dispose  of  their  assets  must  be  derived.  The  act 
of  the  president  or  other  oflBcer,  unless  it  is  shown  to  pertain  to  his 
official  duty  or  to  be  within  the  scope  of  his  employment,  cannot  be 
regarded  as  the  act  of  the  corporation,  and  is  not  binding  upon  it.  The 
authority  requisite  to  charge  the  company  must  therefore  be  derived 
from  the  board  of  directors." 

"The  other  case  is  Leggett  v.  New  Jersey  Banking  Co.,  Saxt.  541.  In 
that  case  the  charter  of  a  bank  provided  that  the  affairs,  property  and 
concerns  of  the  corporation  should  be  managed  by  its  directors;  and 
the  Court  of  Chancery  held  that,  although  a  mortgage  executed  under 
the  authority  of  the  board  of  directors  would  be  valid,  a  mortgage 
executed  by  the  president  and  cashier  under  the  corporate  seal  with- 
out the  authority  or  concurrence  of  the  board  of  directors,  was  not  a 
valid  instrument. 

"The  reasoning  on  which  the  cases  cited  were  decided  applies  to  the 
case  now  before  the  court.  The  plaintiff,  by  his  judgment  and  the 
execution  thereon,  has  acquired  a  lien  on  all  the  property  of  the  cor- 
poration; and  I  cannot  find  in  principle  any  distinction  between  a 
mortgage  or  conveyance  of  the  lands  of  a  corporation  and  a  judgment 
upon  bond  and  warrant  of  attorney  upon  which  the  property,  real  and 
personal,  of  the  corporation  is  taken.  Such  a  transaction  is  not  within 
the  ordinary  business  of  a  corporation,  which  the  president,  as  its 
executive  officer,  is,  in  virtue  of  his  office,  authorized  to  transact.  *  *  * 

"Nor  can  this  judgment  acquire  validity  from  the  fact  that  the 
money  advanced  by  the  plaintiff  was  applied  for  the  benefit  of  the 
company.  From  that  fact  a  debt  would  arise,  and  an  obligation  on  the 
part  of  the  corporation  to  pay  the  debt  in  common  with  its  other  debts 
would  result;  but  the  plaintiff  cannot  hold  his  security  which  gives 
him  a  lien  upon  the  company's  property,  unless  his  security  is  a  valid 
security  as  an  encumbrance  thereon,  especially  when  the  rights  of  other 
creditors  are  involved.  The  receiver,  as  the  representative  of  creditors, 
has  the  capacity  to  take  the  objection  that  the  security  was  not  made 
m  such  a  manner  as  to  be  binding  upon  the  corporation."  i» 


19— stokes  V.  New  Jersey  Pottery  Co.,  46  N.  J.  L.  237  (1884). 
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The  president  of  a  corporation  has  no  power,  virtute  oflBcii,  to  alter 
the  provisions  of  a  former  agreement,  under  seal,  entered  into  by  the 
corporation  itself.    The  court  said: 

"We  concur  in  the  view  of  the  vice-chancellor  that  the  agreement  of 
the  president  of  the  company  to  modify  the  provision  in  the  contract 
relating  to  the  sale  of  liquor  (if  such  agreement  was  made  by  him) 
did  not  bind  the  respondent.  No  attempt  was  made  to  show  any  express 
authority  conferred  upon  him  for  this  purpose  by  the  board  of  direct- 
ors, and  he  had  no  power  virtute  officii  to  alter  the  provisions  of  a 
former  agreement  under  seal  entered  into  by  the  corporation  itself. 
The  act  of  the  president  of  a  corporation  unless  it  is  shown  to  pertain 
to  his  official  duty,  or  to  be  within  the  scope  of  his  employment,  cannot 
be  regarded  as  an  act  of  the  corporation,  and  is  not  binding  upon  it. 
Titus  V.  Cairo  &  Fulton  Railroad  Co.,  37  N.  J.  Law,  98.  His  powers 
over  its  business  and  property  are  strictly  the  powers  of  an  agent,  dele- 
gated to  him  by  the  directors,  who  are  the  managers  of  the  corpora- 
tion, and  the  persons  in  whom  the  control  of  its  business  and  property 
is  vested.  He  may,  without  any  special  authority  from  the  board  of 
directors,  perform  all  acts  of  an  ordinary  nature  which  by  usage  or 
necessity  are  incident  to  his  office,  and  may  bind  the  corporation  by 
contracts  in  matters  arising  in  the  usual  course  of  business.  To  this 
extent,  by  virtue  of  his  office,  he  is  the  agent  of  the  corporation,  but 
beyond  this  his  official  position  gives  him  no  more  control  over  its 
property,  funds  or  business,  than  any  other  director.  Stokes  v.  New 
Jersey  Pottery  Co.,  46  N.  J.  Law,  237.  Any  act  done  by  him  which  is 
outside  the  scope  of  the  powers  which  inhere  in  his  office  will  not 
bind  the  corporation,  unless  it  is  shown  that  authority  was  conferred 
upon  him  for  the  purpose  by  the  directors,  either  expressly  or  by  their 
consent  and  acquiesence  in  permitting  him  to  assume  the  direction  and 
control  of  the  business  of  the  company.  Stokes  v.  New  Jersey  Pottery 
Co.,  supra.  As  has  already  been  said,  no  express  power  was  shown 
to  have  been  conferred  upon  the  president  of  the  respondent  company 
to  alter  its  formal  agreement,  executed  by  it  under  its  corporate  seal, 
and  it  cannot  be  inferred  from  the  testimony  that  such  power  had  been 
conferred  upon  him  inferentially,  by  his  assumption  of  the  direction 
and  control  of  the  business  of  the  corporation,  with  the  consent  and 
acquiescence  of  the  directors."  20 

The  president  of  a  corporation  has  no  authority,  by  virtue  of  his 
office  as  president,  to  execute  a  cognovit.  The  cognovit,  in  terms  is  a 
confession  of  the  action,  and  the  right  to  give  it  does  not  come  within 
the  power  the  president  has,  as  the  general  agent  of  the  company,  to 
direct  and  control  its  business,  or  where  his  agency  is  presumed  from 
the  assent  of  the  directors  by  their  consent  and  acquiescence  in  per- 
mitting him  to  do  this  class  of  acts. 21 


20 — Mausert  v.  Feigenspan,   68  N.   J.  Eq.   671    (Court  of  Errors  &  Ap- 
peals, 1905). 

■21 — Raub  V.  Blairstown  Creamery  Association,  56  N.  J.  L.  262  (1893). 
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It  has  been  held  by  the  Court  of  Errors  and  Appeals  that  the  act  of 
the  president  of  a  corporation  in  ratifying  a  tortious  act  committed 
by  the  agents  of  the  corporation  was  the  act  of  the  corporation  so  as  to 
subject  it  to  punitive  damages  under  the  rule  which  holds  a  master 
liable  to  respond  in  punitive  damages  for  the  malicious  and  wanton  act 
of  his  servant  when  that  act  receives  the  approval  of  the  master.22 

"Counsel  for  the  banks  claim  that  the  treasurer  of  a  manufacturing 
and  trading  corporation  of  this  character  has  the  right,  by  virtue  of 
his  oflBce,  to  endorse  the  business  paper  of  the  corporation  and  to  bind 
corporation  thereby,  and  the  decisions  in  some  states  relating  to  the 
implied  powers  of  cashiers  and  treasurers  are  cited  as  supporting  this 
contention.  But,  in  my  judgment,  they  do  not  reach  to  the  extent 
claimed,  and,  in  view  of  the  general  provisions  of  our  statute  laws, 
that  the  business  of  the  corporation  is  to  be  managed  by  the  directors, 
and  the  numerous  decisions  of  our  courts  that  the  powers  of  the  offi- 
cers of  a  corporation  are  simply  the  powers  of  agents  delegated  to  them 
by  the  board  of  directors,  I  am  of  opinion  that  the  treasurer  of  a  manu- 
facturing corporation  is  not,  merely  by  virtue  of  his  office,  and  in  the 
absence  of  any  authority  delegated  to  him  by  the  directors,  authorized 
to  endorse  the  company's  note  for  discount  or  sale.  Such  delegation 
of  authority,  however,  may  be  made  by  the  directors  in  other  methods 
than  by  express  resolution;  and  the  claim  made  here  by  the  banks  is 
that,  by  the  entire  method  and  course  of  business  of  the  company, 
adopted  by  its  directors,  or  under  their  authority  or  permission,  the 
treasurer  was  held  out  to  the  public  and  to  the  defendants  as  its  gen- 
eral agent  for  the  purpose  of  endorsing  paper  of  this  character,  and 
the  company  are  therefore  bound  by  his  endorsements.  Such  holding 
out,  either  to  the  public  or  to  any  of  the  banks  whose  claims  have  been 
allowed,  is  denied  by  the  complainants,  and  is  the  main  question  of  fact 
involved  in  this  branch  of  the  case.  The  evidence  relating  to  this  point 
involves  directly  the  connection  and  course  of  business  of  both  com- 
panies from  the  time  of  their  organization,  and  the  principal  facts 
which  I  find  to  be  established  by  the  evidence  are  as  follows:" 

(After  examination  of  facts  in  case,  reported  in  full  in  38  Atl.  Rep. 
245,  255,  the  opinion  proceeds.) 

"I  find,  therefore,  as  facts  in  the  case,  that  from  July,  1890,  to  the 
failure  of  the  manufacturing  company,  David  Blake,  as  its  treasurer, 
in  fact  acted  as  the  agent  of  the  company  in  the  endorsement  and  dis- 
count for  its  own  credit  of  notes  received  by  it  from  the  Sewing  Machine 
company  to  the  credit  of  its  current  account  with  that  company,  and 
that  these  endorsements  and  discounts  by  David  Blake  were  made  in 
such  a  multitude  of  instances  and  to  such  an  extent  as  to  be  sufficient 
to  make  him  the  agent  of  the  company  for  the  purpose  of  endorsing  and 
discounting  paper  of  this  character,  if  an  agency  for  such  purpose 


22 — Carey  v.  Wolff  &  Co.,  72  N.  J.  L.  510   (Court  of  Errors  &  Appeals. 
1906). 
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could  be  constituted  by  the  directors  negligently  permitting  the  agent 
to  hold  himself  out  to  the  world  or  public."  23 

"Under  these  cases,  (Hackensack  Water  Co.  v.  DeKay,  9  N.  J.  Eq. 
548;  Wells  v.  Rah  way  Rubber  Co.,  19  N.  J.  Eq.  402),  the  fact  that  no 
notice  of  the  meeting  of  directors,  at  which  the  mortgages  were  au- 
thorized, was  given  to  Bell  cannot  affect  the  validity  of  these  securities. 
That  is  a  subject  into  which  those  who  are  dealing  with  a  corporation 
are  not  bound  to  inquire.  That  duty  falls  on  the  company  alone  when 
it  holds  out  its  officers  as  its  accredited  agents.  Nothing  like  an  ap- 
proach to  safety  could  exist  in  transactions  with  corporate  bodies  if 
such  an  obligation  was  laid  upon  third  parties  contracting  with  them. 
After  the  most  careful  inquiry,  the  question  would  still  be  open  to  con- 
troversy." 24 

If  a  body  of  men,  acting  as  a  corporation,  permit  certain  persons  to 
act  openly  as  corporate  officers,  or  if  it  is  permitted  by  the  directors, 
assuming  them  to  have  had  the  power  to  appoint  the  officer  in  question, 
the  corporation  will  not,  to  the  detriment  of  persons  who,  in  good  faith, 
have  acted  on  the  assurance  that  the  persons  acting  as  officers  were 
the  officers  they  assumed  to  be,  be  permitted  to  impeach  the  validity  of 
their  acts  and  contracts  on  the  ground  that  such  persons  were  not 
legally  corporate  officers. 25 

In  Bennet  v.  Millville  Improvement  Co.,  67  N.  J.  L.  320  (1902),  the 
Court  of  Errors  and  Appeals  quoted  with  approval  the  rule  laid  down 
in  Cook  on  Corporations  (Section  716)  as  follows: 

"In  all  cases  the  president  binds  the  corporation  by  his  acts  and  con- 
tracts when  he  is  expressly  authorized  to  so  act  or  contract  or  when 
he  has  been  permitted  by  the  corporation,  for  some  time,  to  act  and 
contract  for  it.  Thus,  when  the  president  had  been  accustomed  to  act 
and  contract  for  the  company  without  express  authority,  and  his  acts 
had  always  been  accepted,  his  order  to  a  contractor  to  stop  work  binds 
the  company.  So,  also,  the  company  is  bound  when  it  ratifies  or  ac- 
cepts the  contract  after  it  is  made,  or  accepts  the  benefit  of  the  contract 
having  knowingly  received  the  benefit  of  the  contract  made  and  carried 
out  by  the  president,  even  without  authority,  the  corporation  must  per- 
form its  part." 

A  lease  to  a  manufacturing  corporation  gave  the  privilege  of  pur- 
chasing the  land  leased,  at  the  expiration  of  the  term.  The  president 
was  authorized  to  obtain  a  correction  in  the  description  of  the  premises. 
He  did,  in  fact,  obtain  a  new  lease  thereof,  at  the  same  rent  for  the 
same  term,  but  the  lease  omitted  the  option  given  to  purchase.  It  was 
lield  that  the  subsequent  user  of  the  property  by  the  company,  and  the 


23 — Blake  v.  Domestic  Manufacturing'  Co..  64  N.  J.  Eq.  480   (1897). 

24 — Kuser  v.  Wright,  52  N.  J.  Eq.  825  (Court  of  Errors  &  Appeals, 
1894). 

25 — Taylor  on  Corporations,  §  187,  cited  in  Kuser  v.  Wright,  52  N.  J. 
;Eq.    823    (Court  of  Errors   &   Appeals,   1894). 
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payment  of  rent,  did  not  show  notice  to  the  directors  of  the  contents- 
of  the  second  lease  or  acquiescence  in  its  provisions;  and  that  even  if 
ratification  by  acquiescence  were  to  be  presumed,  the  acceptance  of  the 
second  lease  was  not  a  surrender  in  law  of  the  first  lease,  or  of  the  term 
of  years  thereby  created. 26 

A  corporation  is  liable  on  an  unauthorized  endorsement  of  notes- 
made  by  its  assistant  treasurer,  where,  after  such  endorsement,  the 
notes  were  discounted,  and  it  received  the  discount,  which  was  used  in 
paying  its  employes.27 

"The  claims  of  estoppel  and  ratification  are  both  barred  by  a  single 
fact — that  the  company  had  no  notice,  either  actual  or  constructive, 
that  the  complainants  possessed,  or  believed  they  possessed,  a  lease  for 
a  longer  term  than  Young's  unwritten  authority  entitled  him  to  give, 
or  that  its  own  rights,  consistent  with  the  proper  exercise  of  his  au- 
thority, were  in  anywise  infringed.  The  necessity  for  such  notice  as 
the  basis  of  either  estoppel  or  ratification  is  clear."  28 

An  entry  upon  the  use  and  occupation  of  land  under  a  lease  purport- 
ing to  be  made  by  the  agent  of  the  company,  and  paying  rent  pursuant 
to  its  terms,  is  sufficient  to  bind  the  corporation  to  the  lease.  The 
agent's  authority  to  act  may  be  shown  as  well  by  subsequent  ratifica- 
tion of  his  acts  as  by  proof  of  a  previous  appointment.29 

Where  the  directors  of  a  company,  after  an  act  has  been  done  by  an 
agent  of  the  company,  and  entered  upon  their  books,  acquiesce  in  such- 
act  and  proceed  in  the  premises  as  if  it  were  done  by  them,  they  are 
be  bound  by  it,  even  if  the  agent  had  not  authority  at  the  time  for  the 
transaction. 30 

Any  incorporated  company  may  ratify  the  acts  of  agents,  though  done 
without  previous  authority,  if  the  acts  are  within  the  powers  of  the 
company.31 

"It  is  undoubtedly  true  that  a  board  of  directors  to  whom  the  presi- 
dent of  a  company  communicates  his  action  in  making  a  contract  for 
and  in  the  name  of  a  corporation — action  which  it  is  within  the  power 
of  the  board  to  authorize,  but  which  it  has  not  in  fact  authorized — must 


26 — Lister  Agricultural  Chemical  Works  v.  Selby,  68  N.  J.  Eq.  271 
(1904). 

27 — Blake  v.  Domestic  Mfg.  Co.,  64  N.  J.  Eq.  480   (1897). 

28 — Clement  v.  Young- McShea  Amusement  Co.,  70  N.  J.  Eq.  677  (Court 
of  Errors  &  Appeals,  1906);  Kirchner  v.  Miller,  39  N.  J.  Eq.  355  (1885);. 
Sumner  v.  Seaton,  47  N.  J.  Eq.  103  (1890);  Perkins  v.  Moorestown  &  Cam- 
den Turnpike  Co..  48  N.  J.  Eq.  499  (1891);  Central  R.  R.  Co.  v.  MacCart- 
ney,  68  N.  J.  L.  165  (1902);  Gulick  v.  Grover,  33  N.  J.  L.  463  (Court  of  Er- 
rors &  Appeals,  1868);  Titus  v.  Cairo  &  Fulton  R.  R.  Co.,  46  N.  J.  L.  39S 
(1884);  Annam  v.  Hill  U.  B.  Co.,  59  N.  J.  Eq.  414  (1900);  Dowden  v.  Cry- 
der,  55  N.  J.  L.  329  (Court  of  Errors  &  Appeals,  1893);  Schlessinger  v. 
Forest  Products  Co.,  76  Atl.  1024  (Court  of  Errors  &  Appeals,  1910). 

29— Crawford  v.  Longstreet,  43  N.  J.  L.  325   (1881). 

30 — Durar  v.  Insurance  Co.,  24  N.  J.  L.  171   (1853). 

31 — Metropolitan  Telephone  Co.  v.  Domestic  Telegraph  Co.,  44  N.  J.  Eq. 
568  (Court  of  Errors  &  Appeals,  1888). 
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disaffirm  that  action  within  a  reasonable  time.  If  the  board  does  not 
disaffirm,  it  will  be  presumed  to  ratify.  Indianapolis  Rolling  Mill  v. 
St.  Louis  Railroad  Co.,  120  U.  S.  256.  But  knowledge  must  precede 
acquiescence.  It  must,  in  the  words  of  Chief  Justice  Morton,  in  Murray 
V.  Nelson  Lumber  Co.,  143  Mass.  250,  be  shown  'that  the  directors,  or 
at  least  a  majority  of  them,  knew  of  the  contract  and  its  terms,  and 
that  with  such  knowledge  they  acquiesced  in  and  adopted  it.' "  32 

If  a  corporation  appears  to  indictment  by  an  attorney  of  the  court, 
it  is  not  necessary  to  take  proceedings  under  the  statute  to  secure  an 
appearance.  The  burden  will  be  on  the  corporation  to  show  that  the 
appearance  by  the  attorney  is  unauthorized. 33 

Where  the  facts  are  clear  and  undisputed  and  conclusively  show  lack 
of  authority  in  an  agent,  the  question  as  to  his  authority  in  a  given 
particular  being  the  matter  in  issue,  it  is  the  duty  of  the  court  to  de- 
termine the  issue  by  peremptory  instruction  to  the  jury;  but  the  con- 
trary is  the  rule  if  the  evidence  be  doubtful  or  conflicting  as  to  a  ma- 
terial fact,  or  if  the  established  facts  admit  of  conflicting  inferences 
determinative  of  the  issue.34 

It  is  a  settled  rule  in  this  state  that  agency  cannot  be  proved  by  a 
mere  declaration  of  one  assuming  to  act  in  this  capacity.  Representa- 
tions by  an  agent  are  therefore  not  binding  upon  the  principal  until 
proof  is  made  that  the  agency  exists. 35 

Where,  however,  no  objection  is  made,  hearsay  evidence,  like  any 
other  evidence,  is  to  be  considered  and  given  the  importance  it  de- 
serves. A  distinction  has  been  asserted  between  trials  before  a  court 
alone,  and  trials  before  a  jury,  in  respect  to  the  admissibility  of  hear- 
say evidence.36 

A  principal  is  bound  by  the  acts  and  concomitant  declarations  of  an 
agent  touching  such  matters  only  as  are  within  the  scope  of  his  general 
employment,  or  have  been  specially  entrusted  to  his  agency  by  the 
principal.  Acts  and  declarations  not  falling  within  this  rule  are  not 
within  the  exception  to  the  rule  excluding  hearsay  testimony.  They 
are  admitted  in  evidence  against  the  principal  as  representations  or 
acts  of  the  principal  himself  whom  the  agent  represents,  while  engaged 
in  the  particular  business  to  which  the  declarations  or  acts  refer.  They 
must  constitute  a  part  of  the  res  gestae  In  the  course  of  his  employ- 
ment about  the  matter  in  question;  they  must  accompany  the  doing  of 


32 — Lister  Agricultural  Chemical  Works  v.  Selby,  68  N.  J.  Eq.  271 
(1904). 

33 — state  V.  Passaic  County  Agricultural  Society,  54  N.  J.  L.  260  (1892). 

34 — American  Saw  Co.  v.  First  Nat.  Bank,  60  N.  J.  L.  417  (Court  of 
Errors    &   Appeals,    1S97). 

35 — Brounfleld  v.  Denton,  72  N.  J.  L.  235  (Court  of  Errors  &  Appeals, 
1905);  Smitli  v.  Delaware  &  Atlantic  Telegraph  &  Telephone  Co.,  64 
N.   J.   Eq.   770    (Court   of  Errors   &   Appeals,   1902). 

36 — State  v.  McDonald,  Coxe  *332;  Smith  v.  Delaware  &  A.  Tel.  &  Tel, 
Co.,  63  N.  J.  Eq.  93  (1902);  affirmed  64  N.  J.  Eq.  770  (Court  or  Errors 
&  Appeals,   1902). 
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the  business  or  making  of  the  contract  and  must  be  within  the  scope 
of  the  delegated  authority.sr 

In  Agricultural  Insurance  Co.  v.  Potts,  55  N.  J.  L.  158,  it  was  held 
that  a  statement  made  by  a  general  agent  of  a  corporation  in  the  course 
of  his  employment  as  to  a  fact  within  his  official  knowledge  touching 
the  statement  of  a  matter  entrusted  to  him  is  admissible  in  evidence 
on  behalf  of  a  party  with  whom  the  corporation  was  dealing. 

In  Smith  v.  Delaware  and  Atlantic  Telegraph  &  Telephone  Company, 
64  N.  J.  Eq.  770,  the  testimony  of  an  agent  was  admitted  when  it  was 
satisfactorily  shown  that  it  was  made  in  the  conduct  of  business  en- 
trusted to  him. 

Statements  made  by  the  general  manager  of  a  corporation  at  the  office 
of  the  company  of  which  he  was  apparently  in  charge,  as  a  consequence 
of  which  proceedings  in  an  action  by  the  corporation  were  actually 
stayed,  accompanied  by  the  evidence  of  his  subsequent  acting  with 
authority  in  the  manner,  are  admissible  in  evidence  against  the  cor- 
poration.ss 

A  statement  made  by  the  general  agent  of  a  corporation,  in  the 
course  of  his  employment,  of  a  fact  within  his  official  knowledge 
touching  the  status  of  a  matter  entrusted  to  him,  is  admissible  in  evi- 
dence on  behalf  of  the  party  with  whom  the  corporation  was  dealing 
at  the  time. 39 

The  declarations  of  a  steamboat  clerk,  made  after  the  delivery  of 
goods,  are  not  competent  to  charge  the  steamboat  company  with  neg- 
ligence in  their  transportation.4o 

88.  DE  FACTO  OFFICERS. 

The  directors  of  a  corporation  are  selected  by  its  stockholders. 
Whether  they  select  eligible  persons  or  not,  or  whether  the  persons 
selected  are  appointed  in  a  legal  way  or  not,  is  a  matter  of  no  concern 
to  third  persons.  If  the  officers  selected  are  ineligible,  or  are  elected 
irregularly  or  illegally,  but  are  allowed  by  the  proprietors  of  the  cor- 
poration to  take  control  of  its  property,  and  to  exercise  its  functions 
and  powers,  they  become  officers  de  facto,  and  as  such  may  act  for  and 
bind  the  corporation.  An  officer  de  facto  is  one  who  has  the  reputa- 
tion of  being  the  officer  he  assumes  to  be,  and  yet  is  not  a  good  officer 
in  point  of  law.  From  a  very  early  time  it  has  been  held  that  the 
acts  of  de  facto  officers  are  binding  upon  the  corporation  until  they 
are  lawfully  ousted,  especially  so  far  as  their  acts  create  rights  in 
favor  of  third  persons,  i 


38 — Carey  v.  Wolff  &  Co.,  72  N.  J.  L.  510  (Court  of  Errors  &  Appeals, 
1906). 

39— Agricultural  Ins.  Co.  v.  Potts,  55  N.  J.  L.  158  (Court  of  Errors  & 
Appeals,  1892). 

40 — Steamboat  Company  v.  Flanagan,  41  N.  J.  L..  115   (1879). 

37 — Huebner  v.  Erie  R.  R.  Co.,  69  N.  J.  L.  327  (Court  of  Errors  &  Ap- 
peals,   1903). 

1 — ^Mechanics  National  Bank  of  Newark  v.  Burnett  Mfg-.  Co.,   32  N.  J. 
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In  Savage  v.  Ball,  17  N.  J.  Eq.  142  (1864),  the  court  said:  "It  is 
admitted  that  the  directors,  by  whom  the  note  was  authorized  to  be 
made,  were  by  color  of  election,  directors  de  facto.  The  act  of  an  of- 
ficer de  facto  is  good,  wherever  it  concerns  a  third  person  who  had  a 
previous  right  to  the  act,  or  had  paid  a  valuable  consideration  for  it." 

The  corporation  is  estopped  from  denying  the  authority  of  one  who 
is,  de  facto,  a  director,  and  in  that  capacity  authorized  to  represent  it.2 

Thus  where  a  director  of  a  corporation  made  an  assignment  for  the 
benefit  of  creditors,  after  which  the  remaining  two  directors  executed 
chattel  mortgages  to  certain  persons  who  loaned  money  to  the  corpora- 
tion at  the  same  time,  and  who  took  the  mortgages  without  notice  that 
the  director  had  ceased  to  be  a  stockholder,  it  was  held,  that  as  to 
third  parties,  dealing  in  good  faith  with  the  company,  without  notice 
of  any  infirmity  in  the  title  of  such  director,  he  must  be  regarded  as  a 
director  de  facto,  and  that  thus  the  company  had,  when  the  security 
was  given,  three  directors  as  required  by  law.s 

The  court  of  chancery  will  not,  in  an  action  by  a  corporation  against 
its  debtor,  look  into  the  regularity  or  validity  of  the  election  of  the 
corporate  officers.    That  question  cannot  be  thus  tried  collaterally.4 

89.  NOTICE  TO  OR  KNOWLEDGE  OF  OFFICER  OR  AGENT  AS 
AFFECTING   CORPORATION. 

The  doctrine  of  the  cases  imputing  to  the  directors  actual  knowl- 
edge of  a  fact  which,  in  the  reasonable  performance  of  their  duty, 
they  ought  to  have  known,  and  establishing  the  rights  of  third  per- 
sons against  the  company,  the  principal,  upon  the  same  basis  as  if 
actually  known  and  assented  to,  is  in  harmony  with  the  rules  applied 
in  other  cases,  both  at  law  and  in  equity,  as  to  the  means  of  knowledge 
being  equivalent  to  actual  knowledge.  The  general  rule  as  to  charg- 
ing notice  or  knowledge  of  a  fact  is  "that  whatever  puts  a  party  upon 
inquiry  amounts,  in  judgment  of  law,  to  notice,  provided  it  becomes  a 
duty,  as  in  the  case  of  purchasers  and  creditors,  and  would  lead  to  the 
knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary  diligence 
and  understanding."  i  "In  cases  like  the  present  the  rule  should  be 
applied  strictly,  rather  than  relaxed;  and,  in  my  judgment,  the  di- 
rectors of  the  manufacturing  company  must,  on  the  facts  of  this  case, 
be  charged  with  knowledge  that  David  Blake,  as  their  treasurer,  was 
endorsing  the  paper  received  by  the  company  from  the  sewing  ma- 
chine company  for  credit  to  its  current  account,  and  with  the  tacit 
or  implied  consent  to  these  endorsements. 2 


Eq.  236  (18S0);  Hackensack  Water  Co.  v.  DeKay,  36  N.  J.  Eq.  548 
(Court   of   Errors    &   Appeals,    1883). 

2 — Kuser  v.  Wright,  52  N.  J.  Eq.  825   (Court  of  Errors  &  Appeals,  1894). 

3 — Kuser  v.  Wright,  52  N.  J.  Eq.  825  (Court  of  Errors  &  Appeals,  1894) 

4 — Hoboken  Building  Association  v.  Martin,  13  N.  J.  Eq.   427   (1861). 

1 — 4  Kent  Com.  Sec.  179;  Hoy  v.  Bramhall,  19  N.  J.  Eq.  563,  572  (Court 
of   Errors    &  Appeal.s,    1868). 

2 — Blake  v.  Domestic  Manufacturing  Co.,  64  N.  J.  Eq.  480   (1897). 
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Notice  to  directors  when  assembled  as  a  board,  would  undoubtedly 
be  notice  to  the  corporation.  Under  what  conditions  knowledge  ac- 
quired by  a  director  in  other  than  his  official  capacity,  will  be  con- 
structive notice  to  the  corporation,  and  be  binding  on  it,  is  not  en- 
tirely settled  in  the  cases.  "A  distinction  has  been  taken  between 
knowledge  of  illegality  or  want  of  consideration  of  a  note,  by  a  di- 
rector who  acts  with  the  board  in  discounting  it,  and  such  knowledge 
on  the  part  of  a  director  who  is  not  present  and  acting  with  the  board 
when  the  discount  is  made.  In  the  former  case,  it  has  been  held  that 
the  bank  is  bound  by  his  knowledge;  in  the  latter  it  is  not.  This  dis- 
tinction has  been  criticized  and  condemned  by  Justice  Story  as  sapping 
'the  foundations  on  which  the  security  of  all  banking  and  other 
moneyed  corporations  has  been  supposed  to  rest,  to  wit,  that  no  act  or 
representation  or  knowledge  of  any  agent  thereof,  unless  officially  done, 
made  or  acquired,  is  to  be  deemed  the  act,  representation  or  knowl- 
edge of  the  corporation  itself.'  (Story  on  Agency,  §  140b.)  It  will 
not  be  necessary  to  consider  the  soundness  of  this  distinction,  for  it  is 
admitted  that  Perrine's  knowledge  of  the  infirmity  in  the  considera- 
tion of  this  note  was  acquired  when  he  was  acting  in  his  private  capac- 
ity; and  the  opening  of  counsel  did  not  propose  to  show  that  he  was 
present  at  the  bank  when  the  note  was  discounted  and  participated 
as  a  director  in  the  act  of  discount."  It  was  held,  therefore,  that  a 
bank  discounting  a  note  before  its  maturity  is  not  chargeable  with  the 
knowledge  of  illegality  or  want  of  consideration  acquired  by  one  of 
its  directors  in  other  than  his  official  capacity  such  director  not  hav- 
ing acted  with  the  board  in  making  the  discount.  It  was  further  held 
that  a  director  offering  a  note  of  which  he  is  owner  to  the  bank  of 
which  he  is  a  director,  for  discount,  is  regarded  in  the  transaction  as 
a  stranger,  and  the  bank  is  not  chargeable  with  the  knowledge  of  such 
director  of  an  infirmity  or  defect  in  the  consideration  of  the  note.3 

The  question  how  far  the  knowledge  of  an  officer  of  a  corporation, 
which  he  acquired  outside  of  the  business  of  the  company,  and  which 
was  not,  in  fact,  communicated  to  the  corporation,  is  binding  upon  it, 
when  it  relates  to  dealings  between  the  officer  and  the  corporation,  was 
considered  by  the  Chancellor,  in  Barnes  v.  Trenton  Gas  Light  Com- 
pany, 27  N.  J.  Eq.  33  (1876).  The  bill  was  filed  to  set  aside  a  convey- 
ance made  by  executors  in  fraud  of  the  powers  contained  in  the  will. 
The  conveyance  was  made  to  Mr.  Potts,  who  was  the  legal  adviser  of 
the  executors,  and  also  president  of  the  gas  light  company.  Potts 
conveyed  directly  to  the  company  and  the  bill  charged  notice  on  the 
defendants  solely  on  the  ground  that  at  the  time  of  the  conveyance  to 
the  company  Mr.  Potts  was  its  president.  On  demurrer  it  was  held 
that  information  which  came  to  Mr.  Potts'  knowledge  as  counsel  of 


3 — First  National  Bank  of  Hlg'htstown  v    Christopiier,  40  N.  J.  L..   435 
(1878). 
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the  executors,  was  not  constructively  notice  to  the  corporation,  and 
that  the  company  was  a  bona  fide  purchaser  without  notice.* 

In  Barnes  v.  Trenton  Gas  Light  Co.,  the  chancellor  said: 

"The  general  proposition  is  undoubtedly  true,  that  notice  of  facts  to 
an  agent  is  constructive  notice  thereof  to  the  principal  himself,  where 
it  arises  from,  or  is  at  the  time  connected  with  the  subject  matter  of 
his  agency.  The  rule  is  based  on  the  presumption  that  the  agent  has 
communicated  such  facts  to  the  principal.  On  principles  of  public 
policy  the  knowledge  of  the  a,gent  is  imputed  to  the  principal.  But  the 
rule  does  not  apply  to  a  transaction  such  as  that  under  consideration; 
for,  in  such  a  transaction,  the  oflScer,  in  making  the  sale  and  convey- 
ance, stands  as  a  stranger  to  the  company.  His  interest  is  opposed  to 
theirs,  and  the  presumption  is,  not  that  he  will  communicate  his 
knowledge  of  any  secret  infirmity  of  the  title  to  the  corporation,  but 
that  he  will  conceal  it.  Where  an  officer  of  a  corporation  is  thus  deal- 
ing with  them  in  his  own  interest  opposed  to  theirs,  he  must  be  held 
not  to  represent  them  in  the  transaction,  so  as  to  charge  them  with 
the  knowledge  he  may  possess,  but  which  he  has  not  communicated  to 
them,  and  which  they  do  not  otherwise  possess,  of  facts  derogatory  to 
the  title  he  conveys."  s 

And  in  Graham  v.  Orange  County  Nat.  Bank,  59  N.  J.  L.  225,  (Court 
of  Errors  and  Appeals,  1896),  it  was  held  that  if  an  officer  of  a  bank, 
who  is  also  a  member  of  its  discount  committee,  takes  part  in  dis- 
counting a  note  made  to  him  individually  for  an  unlawful  purpose  in 
which  he  participated,  his  knowledge  of  such  Illegality  is  not  imputable 
to  the  bank. 

And  if  the  agent,  in  the  course  of  the  business  in  which  he  is  em- 
ployed, commits  an  independent  fraud,  for  his  own  benefit,  designedly 
against  his  principal,  and  it  is  essential  to  the  carrying  out  of  the 
fraud  that  he  should  conceal  the  real  facts  from  his  principal,  the  pre- 
sumption of  constructive  notice  is  destroyed.  Thus,  where  the  presi- 
dent and  cashier  of  a  trust  company  embarked  in  a  partnership  under- 
taking with  an  executor,  who  executed  a  mortgage  to  the  trust  com- 
pany on  property  of  the  estate,  the  proceeds  being  used  in  the  partner- 
ship venture,  and  not  for  the  benefit  of  the  estate,  the  knowledge  of  the 
president  and  cashier  of  the  trust  company  of  the  fraudulent  misap- 
plication of  the  sum  realized  by  the  mortgage  was  not  imputable  to 
the  trust  company,  and  the  mortgage  was  enforceable  in  its  hand.s 

Where  the  same  person  is  an  officer  of  two  corporations,  and  he 
transfers  securities  issued  by  one  to  the  other,  with  knowledge  that 
the  securities  are  subject  to  an  infirmity  which  renders  them  invalid 


4 — Cited  with  approval  in  First  National  Bank  of  Hightstown  v.  Chris- 
topher,   40    N.    J.    L.    435    (1878). 

5 — Barnes  v.  Trenton  Gas  Light  Co.,  27  N.  J.  Eq.  33  (1876).  See  also 
Hartdorn  v.  Webb  Mfg.  Co.,  75  Atl.  893  (Court  of  Errors  &  Appeals,  1910). 

6 — Camden  Safe  Deposit  &  Trust  Co.  v.  Lord,  67  N.  J.  Eq.  489  (1904). 
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in  any  hands  but  those  of  a  bona  fide  holder  for  value,  his  knowledge- 
is  not  the  knowledge  of  the  transferee^ 

In  Tate  v.  Security  Trust  Co.,  63  N.  J.  Eq.  559  (1902).  it  was  held 
that  where  the  president  of  a  trust  company,  acting  as  attorney  for 
other  parties,  negotiated  the  execution  of  a  mortgage  to  his  clients, 
which  was  subsequently  assigned  to  the  trust  company,  it  not  appear- 
ing who  conducted  the  transaction  on  its  behalf,  that  the  trust  com- 
pany was  not  chargeable  with  any  knowledge  its  president  may  have 
had  in  regard  to  the  purpose  for  which  the  mortgage  was  given. 

In  Kelsey  v.  New  England  St.  Ry.  Co.,  62  N.  J.  Eq.  742  (Court  of 
Errors  and  Appeals  1900),  the  court  said: 

"The  committee  was  only  a  special  agent  of  the  corporation,  and 
therefore  Kelsey,  in  bargaining  with  it,  was  chargeable  with  notice  of 
its  powers.  Milne  v.  Kleb,  44  N.  J.  Eq.  378;  Dowden  v.  Cryder,  55  N. 
J.  Law,  329.  Moreover,  the  agreement  itself  recited  that  the  commit- 
tee was  acting  'by  the  written  consent  of  the  directors,'  and  this  made 
it  his  duty  to  learn  what  that  written  consent,  viz.,  the  resolution,  dis- 
closed. We  must  therefore  assume  the  knowledge  of  Kelsey  that  the 
members  of  the  committee  were  not  authorized  by  their  principals  ta 
introduce  into  their  negotiations  or  bargain  any  consideration  ad- 
vantageous to  themselves  exclusively." 

The  knowledge  of  an  agent  which  is  imputed  to  the  company  must, 
however,  be  that  of  an  agent  authorized  to  bind  the  company  in  regard 
to  the  transaction  in  which  it  is  sought  to  bind  the  company.s 

Thus  in  Canda  Manufacturing  Co.  v.  Woodbridge,  58  N.  J.  L.  134 
(1895),  it  was  held  that  neither  the  conduct  of  the  superintendent  of 
a  corporation  nor  his  information  casually  obtained  (as  school  trus- 
tee) can  estop  the  corporation,  if  his  conduct  had  no  relation  to  his 
position  as  superintendent  and  his  information  no  pertinency  to  any 
matter  in  which  the  corporation  had  empowered  him  to  act. 

In  Willard  v.  Denise,  50  N.  J.  Eq.  482  (Court  of  Errors  and  Appeals, 
1892),  the  court  laid  down  the  rule  that  where  information  is  casually 
obtained  by  an  agent  of  a  corporation,  the  corporation  is  not  charged 
with  notice  from  the  mere  fact  of  its  agent's  knowledge,  but  if  the 
corporation  act  through  such  agent  in  a  matter  where  the  information 
possessed  by  him  is  pertinent,  the  knowledge  of  the  agent  will  be  im- 
puted to  the  principal.     But  in  a  later  case  the  same  court  said: 

"The  scope  and  to  some  extent  the  theory  of  the  presumption  of 
imputed  knowledge  has  been  the  subject  of  two  decisions  in  this  court 
which  are  not  in  accord.  I  refer  to  State  v.  Sooy,  41  N.  J.  Law,  394 
(1879),  and  Willard  v.  Denise,  50  N.  J.  Eq.  482.  The  latter  of  these 
cases,  which  was  also  the  later  in  point  of  time,  laid  down  the  rule 
that  'Where  information  is  casually  obtained  by  an  agent  of  a 
corporation,  the  corporation  is  not  charged  with  notice  from  the  mere 
fact   of   its   agent's    knowledge;    but   if   the    corporation   act   through^ 

7 — DeKay  v.  Hackensack  Water  Co.,  38  N.  J.  Eq.  158  (1884). 
8 — Martin  v.  Jersey  City  Insurance  Co.,  44  N.  J.  L.  273   (1882). 
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such  agent  in  a  matter  where  the  information  possessed  by  him  is  per- 
tinent, the  knowledge  of  the  agent  will  be  imputed  to  the  principal.' 

"Under  the  rule  thus  stated,  the  defendant  corporation  is  clearly 
chargeable  with  notice  of  all  the  pertinent  information  possessed  by 
Assmann  and  used  by  him  in  its  behalf.  We  are  not,  however,  willing 
to  rest  our  decision  of  this  matter  upon  the  case  of  Willard  v.  Denise, 
In  the  earlier  case  of  State  v.  Sooy,  the  rule  stated  in  the  syllabus  of 
the  opinion,  delivered  by  Mr.  Justice  Dixon  is  this: 

"  'The  knowledge  of  the  agent  is  chargeable  upon  his  principal  when- 
ever the  principal,  if  acting  for  himself,  would  have  received  notice  of 
the  matters  known  to  the  agent.'  "  9 

And  in  Boice  v.  Conover,  71  N.  J.  Eq.  269  (Court  of  Errors  and  Ap- 
peals, 1906),  the  court  said  that  the  rule  adopted  in  State  v.  Sooy  Is 
the  settled  rule  of  this  state. 

"The  knowledge  of  Shackelford  cannot  be  imputed  to  the  company 
because  he  was  never  authorized  to  act  as  its  agent  in  any  matter  to 
which  that  knowledge  was  pertinent.  His  testimony  is  explicit  and 
uncontradicted  that  in  signing  the  lease  and  collecting  the  rent  he 
acted  solely  on  behalf  of  Young,  and  had  no  authority  whatever  from 
the  company.  Although  he  was  secretary  of  the  company  during  the 
running  of  the  lease  and  became  a  director  in  November,  1903,  yet  in 
neither  capacity  did  any  duty  rest  upon  him  concerning  the  complain- 
ants' tenancy.  Whether  the  view  stated  in  Sooy  v.  State,  41  N.  J. 
Law,  394,  or  that  stated  in  Willard  v.  Denise,  50  N.  J.  Eq.  482,  be 
adopted,  knowledge  possessed  by  one  person  cannot  be  ascribed  to  an- 
other unless  there  exists  between  them  a  relation  of  agency,  in  the 
exercise  of  which  the  knowledge  would  be  useful."  lo 

90.   IXDIVIDUAIi   INTEREST   OF   OFFICER   OR   AGENT   AS   AF- 
FECTING   PERSON   DEALING    WITH    CORPORATION. 

The  rule  is  settled  in  this  state,  that  where  an  officer  deals  with  a 
corporation  in  a  matter  in  which  his  interest  is  opposed  to  that  of  the 
corporation,  he  does  not,  in  such  transaction,  represent  the  corpora- 
tion so  as  to  impute  his  knowledge  to  his  principal.i 

"It  is  a  settled  rule  of  commercial  law  that  one  who  receives  from  an 
officer  of  a  corporation  the  note  of  such  corporation  in  payment  of  or 
as  security  for  a  personal  debt  of  such  officer,  does  so  at  his  peril. 
Prima  facie,  the  act  is  unlawful,  and  unless  actually  authorized  or 
ratified  by  the  corporation,  such  note  is  void  in  the  hands  of  the  payee."  - 


9_Vulcan  DetinnJng  Co.  v.  American  Can  Co.,  72  N.  J.  Eq.  387  (Court 
of  Errors   &  Appeals,   1906). 

10 — Clement  v.  Young-McShea  Amusement  Co.,  70  N.  J.  Eq.  677  (Court 
of   Errors   &   Appeals,   1905). 

1— Camden  Safe  Deposit  &  Trust  Co.  v.  Lord,  67  N.  J.  Eq.  489  (1904); 
DeKay  v.  Hackensack  Co.,  38  N.  J.  Eq.  158  (1884);  Barnes  v.  Trenton 
Gaslight  Co.,  27  N.  J.  Eq.  33  (1876).     See  also  section  89  above. 

2 — DeJonge  &  Co.  v.  Woodport  Hotel  &  Land  Co.,  77  N.  J.  L.  233  (1909); 
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Where  a  corporate  officer  took  checks  payable  to  the  order  of  his 
company,  endorsed  them  in  blank,  and  requested  the  company's  bank 
to  give  him  the  cash  therefor,  which  was  done,  it  was  held  upon  the 
facts  disclosed,  which  showed  authority  in  the  agent  to  endorse  for 
collection  and  deposit,  that  such  act  was  without  authority  and  the 
bank  was  held  liable.  This  case  indicates  the  necessity  for  caution  on 
the  part  of  a  bank  in  dealing  with  corporate  officers.  The  court  said: 
"The  bank  had  need  to  be  but  little  concerned  in  the  practice  of  mak- 
ing deposits,  because  in  that  case  it  was  to  collect  the  money  and 
would  have  it  to  answer  the  exigencies  of  any  irregularity,  but  it  was 
very  seriously  interested  in  the  authority  for  any  practice  which  called 
for  the  payment  out  of  money,  because  if  there  should  be  lack  of  au- 
thority in  the  drawer,  loss  might  fall  upon  it  beyond  repair."  It  had 
been  the  practice  of  the  company  to  withdraw  money  only  upon  the 
check  of  the  treasurer,  countersigned  by  another  officer.  "The  de- 
mand offered  an  entirely  new  course  of  business,  conspicuously  at 
variance  with,  and  utterly  destructive  of  the  safeguard  of  the  doubly 
signed  check,  and  ignorant  or  regardless  of  the  treasurer's  prerogatives 
which  had  theretofore  been  most  carefully  maintained."  3 

A  contract  is  not  enforceable  against  the  corporation  when  the  party 
dealing  with  the  directors  has  given  to  any  of  them  a  secret  interest 
in  the  contract.* 

In  Kelsey  v.  New  England  St.  Ry.  Co.,  62  N.  J.  Eq.  742  (1901),  the 
Court  of  Errors  and  Appeals  held  that  where  a  contract  made  by  the 
committee  of  the  directors  to  secure  for  themselves  an  exclusive  per- 
sonal benefit  which  had  never  been  assented  to  by  the  board  of  di- 
rectors or  by  the  stockholders,  the  court  of  chancery  would  not  decree 
specific  performance  against  the  objection  of  the  corporation  and  its 
stockholders. 

A  contract  awarded  to  a  private  corporation  by  commissioners  of  a 
municipal  corporation,  one  of  whom  is  a  stockholder  of  the  company, 
is  invalid  and  will  be  set  aside  at  the  suit  of  a  taxpayer.s 

91.  ACTIONS  AND  SUITS  BY  AND  AGAINST  CORPORATION. 

The  Corporation  Act  provides  (§  1,  subd.  II)  that  every  corporation 
shall  have  power  "to  sue  and  be  sued  in  any  court  of  law  or  equity." 

"The  words  'to  sue  and  be  sued,'  give  to  this  artificial  person,  no 
greater  powers,  and  subjects  it  to  no  greater  responsibilities,  than  as 
if  they  were  natural  persons  charged  with  the  same  duties.    A  cor- 


Campbell  v.  Manufacturers'  National  Bank,  67  N.  J.  L.  801  (Court  of  Er- 
rors &  Appeals,  3902). 

3 — American  Saw  Co.  v.  First  Nat.  Bank,  60  N.  J.  L.  417  (Court  of 
Errors   &   Appeals,    1897). 

4 — Kelsey  v.  New  England  St.  Ry.  Co.,  62  N.  J.  Eq.  742  (Court  of 
Errors  &  Appeals,  1901). 

5 — Brown  v.  Street  Lighting  District,  71  N.  J.  L.  79  (1904)  affirmed 
62   Atl.    267    (Court   of  Errors   &  Appeals,    1905). 
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porate  body  is  merely  a  legal  or  artificial  person  substituted  for  a 
natural  person.  These  words  of  the  statute  are  of  no  manner  of  im- 
portance; and  although  it  is  usual  in  the  charters  granted  by  this 
state  to  corporations  to  insert  this  clause;  yet  it  might  be  rejected  as 
surplusage,  without  interfering  in  the  slightest  degree  with  their  cor- 
porate powers.  The  simple  act  of  incorporation,  gave  to  the  Board  of 
Chosen  Freeholders,  as  a  necessary  incident,  the  right  to  sue  and  be 
sued.  It  is  one  of  the  essential  and  ordinary  incidents  to  every  cor- 
poration." 1 

A  corporation  is  a  necessary  party  to  a  suit  in  equity,  brought  in  the 
name  of  the  president,  to  enforce  a  contract  signed  by  him  as  presi- 
dent and  on  behalf  of  the  corporation. 2 

"An  action  merely  transitory  shall,  at  the  discretion  of  the  Court, 
be  tried  in  the  county  in  which  the  cause  of  action  arose,  or  the  plain- 
tiff or  defendant  resides  at  the  time  of  instituting  such  action,  or,  if 
the  defendant  be  a  non-resident  in  the  county  in  which  process  was 
served  upon  him."  3 

Where  the  cause  of  action  arose  without  the  state,  and  the  plaintiff 
is  a  non-resident  corporation  and  the  defendant  is  a  domestic  corpora- 
tion, the  venue  should  be  laid  in  the  county  in  which  the  principal 
oflSce  of  the  domestic  corporation  is  located,  and  if  laid  in  another 
county  will  be  changed.* 

Section  5  of  Article  2  of  the  Chancery  Act  (P.  L.  1902,  p.  511)  pro- 
viding for  the  method  of  service  of  process  for  appearance  upon  the 
defendant,  does  not  mention  corporations  by  name,  but  inasmuch  as 
the  name  "person"  in  a  statute  includes  corporations  if  they  fall  within 
the  general  reason  and  design  of  the  act,  this  section  of  the  Chancery 
Act  must  be  interpreted  as  warranting  such  service  of  process  upon  a 
corporation  defendant  as  is  equivalent  to  personal  service  upon  an  in- 
dividual, and  such  service  may  be  made  on  any  officer  or  agent  whose 
duty  it  is  in  his  official  capacity  or  by  virtue  of  his  employment  to 
communicate  the  fact  of  such  service  to  the  governing  body  of  the  cor- 
poration.s 

Thus  it  was  held  that  service  of  a  subpoena  ad  respondendum  on  a 
domestic  corporation,  defendant  in  a  foreclosure  suit,  by  delivering 
the  same  at  the  registered  office  of  the  company  in  this  state  to  the 
.vice  president,  also  a  director,  was  due  service  upon  the  corporation. a 

In  any  personal  action  commenced  against  a  corporation  in  any  of 
'the  courts  of  law  of  this  state,  the  first  process  to  be  made  use  of  may 


1 — Freeholders  of  Sussex  v.  Strader,  18  N.  J.  L.  108,  117   (1840). 

2 — Nichols  V.  Williams,  22  N.  J.  Eq.  63    (1871). 

3 — Practice  Act;  P.  L.  1903,  p.  537,  c.  247,  §  202. 

4 — D.  L.  &  W.  R.  R.  Co.  V.  N.  J.  Ice  Co.,  65  N.  J.  L.  524  (1900).  See  also 
■Thorn  v.  Central  R.  R.  Co.,  26  N.  J.  L.  121  (1856). 

5 — Martin  v.  Atlas  Estate  Co.,  72  N.  J.  Eq.  416  (Court  of  Errors  & 
Appeals,    1906). 

6— Martin  v.  Atlas  Estate  Co.,  72  N.  J.  Eq.  416  (Court  of  Errors  & 
.Appeals,    1906). 
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be  a  summons,  a  copy  whereof  shall  be  served  on  the  president,  or 
other  head  oflBcer  or  agent  in  charge  of  its  principal  office  in  this 
state,  or  left  at  his  dwelling  house  or  usual  place  of  abode,  at  least 
six  days  before  its  return;  and  in  case  the  president  or  other  head 
officer  or  agent  cannot  be  found  to  be  served  with  process,  and  has  no 
dwelling  house,  or  usual  place  of  abode  within  this  state,  a  copy  of  the 
summons  shall  be  served  on  the  clerk  or  secretary  of  the  corporation, 
if  any  there  be,  and  if  no  clerk  or  secretary,  then  on  one  of  its  di- 
rectors, or  left  at  his  dwelling  house,  or  usual  place  of  abode,  six  days 
before  its  returnJ 

When  the  sheriff  or  other  officer  shall  return  such  summons  "served" 
or  "summoned,"  the  defendant  shall  be  considered  as  appearing  in 
court,  and  may  be  proceeded  against  accordingly.s 

In  case  the  sheriff  or  other  officer  shall  return  a  summons,  issued 
against  any  corporation  of  this  state,  "not  served"  or  "not  summoned," 
and  an  affidavit  shall  be  made  to  the  satisfaction  of  the  court  that 
process  cannot  be  served  upon  it,  the  court  shall  make  an  order  di- 
recting the  defendant  to  cause  its  appearance  to  be  entered  to  the  ac- 
tion, on  a  day  to  be  specified  in  the  order,  a  copy  of  which  order  shall 
be  inserted  in  one  of  the  newspapers  published  in  this  state,  for  at 
least  three  weeks,  once  in  each  week,  and  a  copy  thereof  shall  also  be 
posted  in  three  public  places  in  this  state,  as  shall  be  ordered  by  the 
court,  for  at  least  three  weeks,  and  if  the  defendant  shall  not  appear 
within  the  time  limited  by  the  order,  or  within  such  further  time  as 
the  court  shall  limit,  then,  on  proof  of  the  publication  and  posting  of 
the  order,  the  court  shall  order  the  clerk  to  enter  appearance  for  the 
defendant,  and  thereupon  the  action  shall  proceed  as  if  the  defendant 
had  entered  its  appearance  to  the  action.^ 

No  corporation  against  which  an  order  for  publication  shall  be  made, 
as  aforesaid,  shall  grant,  bargain,  sell,  alter  or  convey  any  lands,  tene- 
ments or  real  estate  in  this  state  (in  case  the  said  summons  issued  out 
of  the  supreme  court),  or  in  the  county  in  which  the  said  summons 
shall  have  been  issued  (in  case  the  said  summons  issued  out  of  the 
circuit  court  or  the  court  of  common  pleas),  of  which  it  shall  be  seized 
or  entitled  to  at  the  time  of  making  such  order,  until  the  plaintiff  in 
the  action  shall  be  satisfied  his  legal  demand,  or  until  judgment  shall 
be  entered  for  the  defendants;  and  the  said  action  shall  be  and  re- 
main a  lien  on  such  lands,  tenements  and  real  estate,  from  the  time 
of  entering  the  said  order  for  publication  in  the  minutes  of  the  court, 
and  the  said  lands,  tenements  and  real  estate  shall  and  may  be  sold 
on  execution,  as  if  no  conveyance  had  been  made  by  the  said  corpora- 
tion.io 

Section  87  of  the  Corporation  act  does  not,  either  expressly  or  by 
implication,  prohibit  a  corporation  from  submitting  itself  to  the  juris- 


7 — Corporation  Act,  §  87. 
8 — Corporation  Act,  §  89. 
9 — ^Corporation  Act,  §  90. 
10 — Corporation  Act,  §  91. 
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diction  of  the  court  in  which  it  is  sued  by  voluntarily  appearing  to  the 
suit  or  by  acknowledging  the  service  of  process.  The  common  law 
practice  in  that  respect  remains  unaltered  by  the  statute." 

Acknowledgment  of  service  of  summons  by  the  attorney  of  a  cor- 
porate defendant  submits  the  person  of  the  corporation  to  the  juris- 
diction of  the  court.i2 

Service  of  process  on  the  statutory  registered  agent  is  not  required 
to  be  made  at  the  registered  office.i3 

In  courts  for  the  trial  of  small  causes,  service  may  be  had  as  follows: 
If  the  defendant  is  a  domestic  corporation,  the  summons  may  be 
served  on  the  president  or  head  officer  or  agent  in  charge  of  its  prin- 
cipal office  in  this  state,  either  personally  or  by  leaving  a  copy  at  his 
usual  place  of  abode,  at  least  six  days  before  its  return;  and  in  case 
the  president  or  other  head  officer  or  agent  cannot  be  found  to  be 
served  with  process,  and  has  no  usual  place  of  abode  in  the  county, 
the  summons  may  be  served  on  the  clerk  or  secretary  of  the  corpora- 
tion, if  any  there  be  within  the  county,  and  if  no  clerk  or  secretary, 
then  on  one  of  its  directors,  and  if  no  director,  then  upon  the  agent  in 
charge  of  any  office  maintained  in  the  county,  either  personally  or  by 
leaving  a  copy  at  his  usual  place  of  abode  within  the  county,  six  days 
before  its  return.  If  the  defendant  is  a  foreign  corporation,  process 
may  be  served  upon  the  agent  in  charge  of  its  principal  officft  in  this 
state,  or  upon  any  officer,  either  personally  or  by  leaving  a  copy  at  his 
usual  place  of  abode,  or  by  leaving  a  copy  at  the  office,  depot  or  usual 
place  of  business  of  such  foreign  corporation  within  the  county,  with 
any  person  in  charge  thereof.i* 

Section  95  of  the  Practice  Act  provides  that  "when  the  defendant  is 
in  court  the  plaintiff  may  at  any  time  within  thirty  days  after  the  re- 
turn day  of  the  process,  file  his  declaration  and  serve  a  copy  thereof 
on  the  defendant;  in  either  case  the  defendant  shall  file  his  plea  or 
demurrer  within  twenty  days  after  such  service  of  the  declaration,  or 
on  failure  thereof  judgment  may  be  entered  against  him."  In  the 
case  of  a  corporation  which  has  appeared  by  attorney,  service  on  the 
attorney  is  a  sufficient  service.  If  the  corporation  has  not  appeared 
by  attorney,  the  practice  as  settled  by  the  Supreme  Court  in  the  case 
of  Dock  V.  Elizabethtown  Steam  Manufacturing  Co.,  34  N.  J.  L.  312, 
318,  is  as  follows: 

"That  where  defendant  is  a  corporation  created  for  and  engaged  in 
trade  or  business,  a  service  on  any  officer  or  agent  of  the  company, 
whose  duty  it  is,  either  in  his  official  capacity  or  by  virtue  of  his  em- 
ployment, to  communicate  the  fact  of  such  service  to  the  governing 
body  of  the  corporation,  is  good. 

"That  whether  the  person  upon  whom  the  service  is  made  is  such 


11 Beebe  v.  The  George  H.  Beebe  Company,   64  N.  J.  L.  497    (1900). 

12 Beebe  v.  The  George  H.  Beebe  Company,  64  N.  J.  L.  497    (1900). 

13— P.  &  C.  Ferry  Co.  v.  Intercity  FL  R.  Co.,  73  N.  J.  L.  86   (1905);  af- 
firmed 74  N.  J.  L.  594  (Court  of  Errors  &  Appeals,  1907). 
14 — P.  L.   1906,  p.  48. 
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that  a  service  upon  him  is  good,  depends  upon  the  circumstances  of 
each  particular  case,  having  regard  to  the  purposes  for  which  the  cor- 
poration was  created,  and  the  nature  of  the  duties  of  such  person, 
either  in  his  official  capacity  or  by  the  usages  of  the  company." 

And  in  that  case  the  court  held  that  service  on  a  bookkeeper  at  the 
office  of  the  company  was  not  a  sufficient  service,  it  not  appearing  that 
knowledge  of  such  service  was  communicated  to  the  proper  officers  of 
the  company. 

"In  Dock  V.  Elizabeth  Manufacturing  Co.,  34  N.  J.  L.  312,  Mr.  Justice 
Depue,  in  an  opinion  in  the  Supreme  Court  construed  the  thirty-fifth 
section  of  the  Practice  act  of  1855  in  its  relation  to  the  service  of  a 
copy  of  the  declaration  upon  a  private  corporation.  That  section  pro- 
vided that  if  the  plaintiff  after  the  defendant  is  in  court,  filed  his  dec- 
laration sooner  than  required  by  law,  and  served  a  copy  on  the  defend- 
ant, the  plea  or  demurrer  should  be  filed  in  thirty  days  after  such 
service  or  judgment  might  be  entered  against  him.  Section  106  of  the 
present  Practice  act  (Gen.  Stat,  p.  2551)  had  not  then  been  passed;  it 
became  part  of  the  Practice  act  of  1872.  Before  1872,  under  the  com- 
mon law  rule,  personal  service  was  necessary.  The  service  in  the  case 
of  Dock  V.  Elizabeth  Manufacturing  Co.,  was  made  upon  the  bookkeeper 
of  the  defendant  corporation.  Mr.  Justice  Depue  held  that  as  the  law 
was  silent  as  to  the  mode  of  service,  the  service  might  be  made  per- 
sonally upon  a  natural  person  or  upon  a  private  corporation,  or  upon 
the  agent  of  either,  where  his  duty  is  to  communicate  the  fact  of  serv- 
ice to  his  principal.  The  service  was  deemed  to  be  insufficient  in  that 
case  because  the  person  upon  whom  service  was  made  was  not  such 
an  agent.  After  the  decision  in  that  case,  which  was  in  1870,  the  act 
of  1872  was  passed,  now  section  106  of  the  Practice  act  authorizing 
service  to  be  made  personally  or  by  leaving  the  copy  at  the  dwelling 
house  of  an  individual  defendant,  or  personally  upon  the  President  in 
the  case  of  a  corporation,  or  by  leaving  it  at  his  dwelling  house.  This 
gave  a  manner  of  service  in  addition  to  that  required  at  common 
law."  15 

The  Practice  Act  now  provides  (§96)  that  the  copy  of  the  declaration, 
when  served  separately  from  the  process,  may  be  served  on  a  corpora- 
tion in  the  same  manner  as  a  summons.is 

Under  the  supplement  to  the  Practice  act,  approved  May  3rd,  1899, 
an  affidavit  of  merits  was  required  when  the  declaration  with  the  proper 
notice  endorsed  is  served  on  the  defendant  personally,  at  the  time  of 
serving  the  summons,  as  well  as  when  the  same  is  so  served  after  the 
defendant  is  in  court.  The  affidavit  of  merits  must,  in  all  such  cases, 
be  filed  within  ten  days  after  the  service  of  the  declaration  and  notice. 
Under  the  supplement  above  mentioned,  it  was  held  that  service  of  the 
declaration  and  notice  upon  the  secretary  of  a  corporate  defendant  is 
not  service  upon  the  defendant  personally.     "Whether  such  a  service 


15— Cooper  v.   Cape  May  Point,  67  N.  J.  L.  437   (1902). 
16 — P.  L.  1903,  p.  537,  §  96. 
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can  be  made  upon  a  corporation  need  not  now  be  decided.  If  it  be  pos- 
sible, it  must  be  by  service  upon  the  stockholders  or  the  directors  or 
trustees,  when  convened  as  a  body,  for  only  such  a  body  can,  in  any  fair 
sense,  be  said  to  constitute  the  corporate  personality.  Other  persons 
are  but  agents  of  the  corporation."  i7 

But  the  Practice  act  now  provides  (§  97,  as  amended  by  P.  L.  1906, 
p.  677)  that  in  the  case  of  a  domestic  corporation  defendant  the  declara- 
tion may  be  served  personally  upon  the  president  or  other  head  officer 
or  agent  in  charge  of  its  principal  office  in  this  state. 

The  word  "process"  as  used  in  the  attachment  act,  is  very  broad  and 
it  cannot  be  considered  as  only  synonymous  with  the  word  "sum- 
mons." A  summons  is,  of  course,  a  process,  but  many  kinds  of  process 
are  not  a  summons,  and  the  word  in  the  Attachment  act  means  any 
kind  of  legal  writ  to  which  a  corporation  under  our  laws  may  at  any 
time  and  in  any  way  be  subject,  and  among  these  is  the  liability  to 
become  a  garnishee  by  the  proper  service  of  attachment  in  a  suit  be- 
tween other  parties,  although  it  is  neither  the  plaintiff  nor  defendant 
in  the  original  suit.is 

Proceedings  by  way  of  contempt  will  lie  against  corporations  as  well 
as  against  individuals.  In  the  case  of  individuals  the  process  is  by 
attachment,  followed  by  a  fine  or  imprisonment  or  both.  In  the  case 
of  a  corporation,  the  process  in  equity  courts  is  by  writ  of  sequestra- 
tion. In  courts  of  law  distringas  is  the  appropriate  writ  against  a  cor- 
poration.is 

An  averment  of  the  corporate  existence  of  the  complainant  in  a  bill 
filed  by  a  corporation,  is  unnecessary.20 

In  suits  in  Chancery,  a  corporation  must  answer  under  its  seal. 
The  practice  is  in  accordance  with  the  ancient  though  somewhat  ob- 
solete rule  of  the  common  law,  that  a  corporation,  being  an  invisible 
body,  acts  and  speaks  only  by  its  common  seal.  The  fact  that  the  cor- 
poration has  no  common  seal  affords  no  grounds  for  relaxing  the  prac- 
tice. It  is  an  inseparable  incident  of  every  corporation  that  it  may 
have  a  common  seal,  and  make,  alter  and  renew  the  same  at  pleasure. 
It  may  use  and  adopt  any  seal  pro  hac  vice.  It  may  be  a  bit  of  paper 
attached  by  wafer,  without  any  impression  indicative  of  a  common 
seal  of  a  corporation.  If  any  seal  whatever  is  attached  to  the  answer 
by  the  authority  of  the  corporation,  it  becomes  its  seal,  and  if  the  an- 
swer is  verified  in  usual  form  by  the  signature  of  an  officer  of  the  cor- 
poration, his  affidavit  that  the  seal  so  affixed  is  the  seal  of  the  corpora- 
tion, and  was  affixed  by  authority  of  the  corporation,  the  answer  upon 
its  face  purports  to  be  and  is  under  the  corporate  seal.21 


17 Laufman  &  Co.  v.  Hope  Manuf.  Co.,  54  N.  J.  L.  70   (1891). 

Ig Franklyn  v.   Taylor  Hydraulic,  etc.,  Co.,   68  N.  J.  L.  113   (1902). 

19 West  Jersey  Traction   Co.  v.   Camden,  58  N.  J.  L.  536   (1896). 

20 German    Reformed    Church    v.    Von    Puechelstein,    27    N.    J.    Eq. 

(1876) 

21— Ransom  v.  Stonington  Savings  Bank,  13  N.  J.  Eq.  212   (1860). 
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When  a  change  occurs  in  the  officers  of  a  corporation  between  the 
time  it  is  brought  into  court  and  the  time  when  its  answer  is  filed,  the 
answer  must  be  filed  by  the  persons  who  are  officers  at  the  time  of  the 
filing.22 

Exceptions  for  insufficiency  will  lie  to  the  answer  of  a  corporation.23 

It  is  not  necessary  in  a  declaration  to  aver  that  the  plaintiffs  are  a 
corporation.  "In  the  present  case,  the  name  of  the  plaintiffs  is  dis- 
tinctly stated,  and  the  law  will  presume  it  to  be  truly  stated,  till  the 
contrary  appear,  and  cannot  without  a  tax  upon  common  sense,  infer 
it  to  be  the  name  of  an  individual  or  natural  person;  nor  will  it  pre- 
sume it  to  be  the  name  of  an  unincorporated  company  or  partnership, 
who  can  sue  only  in  their  individual  names;  but  of  an  incorporated 
company  who  have  the  right  to  sue  in  their  incorporated  name."  24 

A  plaintiff  cannot,  in  one  action,  assert  an  independent  liability  of  a 
corporation  in  one  count,  an  independent  liability  of  the  individual 
directors  of  the  corporation  in  another  count,  and  the  liability  of  both 
the  corporation  and  the  individual  directors  in  a  third  count.25 

An  affidavit  to  a  plea  or  demurrer  put  in  by  a  corporation  is  insuffi- 
cient if  made  by  an  attorney  or  agent  in  the  suit,  unless  it  shows  that 
the  officers  of  the  company  are  absent.26 

In  a  suit  where  a  corporation  is  a  party,  the  officers  and  members 
are  not  parties  to  the  action,  and  are  competent  witnesses,  both  at 
common  law  and  under  the  statute.'" 

"It  is  true  that  a  corporation  is  an  artificial  being,  invisible  and  in- 
tangible, but  it  is  a  collection  of  individuals  united  in  one  body,  acting 
and  speaking  through  its  officers  and  agents.  Since  the  law  which 
enacts  that  interest  in  the  event  shall  not  disqualify  a  witness,  the 
officers  and  agents  as  well  as  stockholders,  are  admitted  to  testify.  So 
long  as  they  are  admitted  as  witnesses,  the  corporation  cannot  be  said 
to  be  under  legal  disability."  28 

Where  a  corporation  is  a  party  to  the  record,  neither  the  president, 
secretary,  the  individual  directors  nor  stockholders  are  parties  to  the 
action,  and  they  cannot  be  examined  after  issue  joined  and  before  the 
trial  of  said  action,  under  section  159  of  the  Practice  Act.29 

The  testimony  of  officers  or  directors  of  a  corporation  called  as  wit- 
nesses in  its  behalf,  in  an  action  in  which  it  is  a  party,  is  not  testi- 
mony given  by  the  corporation,  and,  consequently,  is  not  rendered  in- 
competent by  the  proviso  of  the  supplement  to  the  "Act  Concerning 


22 — Mechanics'  National  Bank  of  Newark  v.  Burnett  Mfg-.  Co.,  32  N.  J. 
Eq.   236    (1880). 

23 — Reed  v.  Cumberland  Insurance  Co.,  36  N.  J.  Eq.  393  (1883);  Flit- 
croft  v.   Allenhurst  Club,    69   N.   J.   Eq.    13    (1905). 

24 — Bennington   Iron   Co.   v.    Rutherford,   18    N.    J.    L.   105    (1840). 

25 — Marter  v.  Henry  Sanchez  Co.,  77  N.  J.  L.  95   (1908). 

26— McTague  v.  P.  &  N.  E.  R.  R.  Co.,  44  N.  J.  L.  62   (1882). 

27 — Assurance  Association  ads.  Cole,  26  N.  J.  L.  362   (1857). 

28 — North  Hudson  County  Ry.  Co.  v.  May,  48  N.  J.  L.  401  (1886). 

29 — Apperson  v.  Mutual  Benefit  Life  Ins.  Co.,  38  N.  J.  L.  272   (1876). 
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Evidence,"  approved  February  25,  1880,  which  declares  that  a  party 
to  an  action  in  cases  where  his  adversary  sues  or  is  sued  in  a  repre- 
sentative capacity,  shall  not  be  permitted  to  give  testimony  as  to  any 
transaction  with  or  statement  by  any  testator  or  intestate  represented 
in  said  action.so 

In  Morris  Canal  &  Banking  Co.  adsm.  Vannatta,  17  N.  J.  L.  159 
(1839),  it  was  held,  that  on  removing  a  cause  into  the  Supreme  Court 
by  habeas  corpus,  bail  must  be  put  in  even  by  a  corporation  accord- 
ing to  the  statute,  if  required  by  the  plaintiff.  The  Court  said:  "It 
is  true,  a  corporation  cannot  be  arrested,  nor  can  it  be  surrendered  by 
bail,  but  the  recognizance  required  by  the  statute,  is  an  absolute  un- 
dertaking, and  cannot  be  discharged  by  surrendering  the  defendant. 

In  Conner  v.  Todd,  48  N.  J.  L.  61  (Court  of  Errors  and  Appeals,  1866), 
the  court  held  that  the  property  of  a  corporation  which  is  a  judgment 
debtor  cannot  be  reached  under  supplementary  proceedings  taken  under 
the  "act  respecting  executions."     The  court  said: 

"The  act  respecting  executions  provides  for  the  appointment  of  a  re- 
ceiver of  the  debtor's  property,  who  is  to  apply  it  to  the  payment  of 
the  judgment  creditor's  debt,  and  the  cost  of  the  proceedings  and  his 
own  compensation,  and  then  to  pay  the  balance,  if  any,  into  court.  It 
gives  a  preference  to  the  judgment  creditor  who  invokes  its  aid.  The 
act  concerning  corporations,  on  the  other  hand,  provides  for  the  pay- 
ment of  the  creditors  of  an  insolvent  corporation  out  of  its  assets, 
proportionally,  according  to  the  amount  of  their  debts,  except  mort- 
gage and  judgment  creditors,  when  the  judgment  has  not  been  con- 
fessed to  give  preference.  It  provides  against  preferences.  Both  acts 
sequester  the  property  of  the  debtor,  the  one  for  the  benefit  of  the 
judgment  creditor  who  takes  the  proceedings,  the  other  for  the  benefit 
of  all  the  creditors.  Nor  can  it  be  successfully  urged  that  a  corpora- 
tion may  be  subject  to  the  provisions  of  the  act  respecting  executions 
and  not  be  within  the  provisions  of  the  act  concerning  corporations  in 
reference  to  insolvent  companies;  that  is,  that  its  property  may  be  so 
situated  that  it  cannot  be  reached  by  execution,  and  yet  the  corpora- 
tion may  not  be  insolvent.  A  corporation  which  is  a  judgment  debtor, 
whose  property  cannot  be  reached  by  execution  would  be  decreed  to 
be  insolvent.  The  proceedings  under  which  the  receiver  in  this  case 
was  appointed  were  void  for  want  of  jurisdiction,  and  consequently 
no  title  passed  by  the  receiver's  sale." 

The  legislature,  however,  soon  after  amended  the  statute  so  as  to  ex- 
pressly bring  within  its  operation  the  case  of  a  corporation  defendant 
(P.  L.  1893,  p.  450;  P.  L.  1907,  p.  363). 

The  Corporation  Act  provides  (§  61)  that  every  agent  or  person 
having  charge  or  control  of  any  property  of  a  corporation,  on  request 
of  any  public  officer,  having  for  service  a  writ  of  execution  against  it, 


30 — New  Jersey  Trust  Co.  v.  Camden  Safe  Deposit  Co.,  58  N.  J.  L.  196 
(Court    of   Errors    &   Appeals,    1895). 
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shall  furnish  to  him  the  name  of  the  directors  and  officers  thereof, 
and  a  schedule  of  all  its  property,  including  debts  due  or  to  become 
due  to  it,  so  far  as  he  may  have  knowledge  of  the  same. 

The  Corporation  Act  provides  (§62)  that  if  any  officer  holding  an 
execution,  shall  be  unable  to  find  other  property  belonging  to  the  cor- 
poration liable  to  execution,  he  or  the  judgment  creditor  may  elect  to 
satisfy  such  execution,  in  whole  or  in  part  by  any  debts  due  to  the 
corporation;  and  it  shall  be  the  duty  of  any  agent  or  person  having 
custody  of  any  evidence  of  such  debt,  to  deliver  the  same  to  the  officer, 
for  the  use  of  the  creditor,  and  such  delivery,  with  a  transfer  to  the 
officer  in  writing,  for  the  use  of  the  creditor,  and  notice  to  the  debtor, 
shall  be  a  valid  assignment  thereof;  and  such  creditor  may  sue  for  and 
collect  the  same  in  the  name  of  the  corporation,  subject  to  such  equit- 
able set-offs  on  the  part  of  the  debtor  as  in  other  assignments;  and 
every  agent  or  person  who  shall  neglect  or  refuse  to  comply  with  the 
provisions  of  this  and  the  last  preceding  section,  shall  be  himself  lia- 
ble to  pay  to  the  execution  creditor  the  amount  due  on  said  execution, 
with  costs. 

Special  franchises  owned  by  a  corporation  cannot  be  sold  under  a 
common  law  execution  issued  upon  a  judgment  at  law  against  the  cor- 
poration.si 

Corporations  are  not  liable  to  be  proceeded  against  under  the  eighty- 
eighth  and  subsequent  sections  of  the  Chancery  Act,  which  provide, 
by  way  of  creditor's  bill,  a  mode  of  reaching  choses  in  action,  "The 
clear  policy  of  our  Corporation  Act  is  that  the  assets  of  an  insolvent 
corporation  should  be  equally  divided  among  its  creditors.  Its  assets 
are  to  be  administered  in  that  regard  like  those  of  a  decedent."32 

The  statutory  test  provided  by  the  Attachment  Act  of  1901  for  an 
attachment  against  a  corporation  is  not  whether  it  be  a  resident  or 
non-resident,  but  whether  it  be  a  corporation  created  or  recognized  as 
a  corporation  of  this  state  by  the  laws  of  this  state.  Section  1  of  the 
Attachment  Act  of  1901  does  not  warrant  the  issue  of  an  attachment 
against  a  corporation.  That  section  originated  in  the  Attachment  Act 
of  1798,  and  in  Goldmark  v.  Magnolia  Metal  Co.,  65  N.  J.  L.  341,  Chief 
Justice  Depue  said  "That  statute  provided  only  for  writs  of  attach- 
ment against  absconding  debtors  or  debtors  residing  out  of  the  state. 
The  act  provided  a  complete  method  of  procedure,  substantially  the 
same  as  the  statute  now  in  force.  It  did  not  authorize  a  writ  of  at- 
tachment against  a  corporation."  The  sole  authority  for  an  attach- 
ment against  a  corporation  under  the  Act  of  1901  is  to  be  found  in 
section  4  which  limits  and  defines  a  class  of  corporations  against 
which  a  writ  may  be  issued,  being,  "corporations  not  created  or  rec- 
ognized as  corporations  of  this  state  by  the  laws  of  this  state."  ss 


31 — State  V.  Middletown  Turnpike  Co.,  65  N.  J.  L.  73    (1900). 
32 — Mallory  v.   Kirkpatrick,   54  N.   J.   Eq.   50    (1895). 
33 — Brand  v.  Auto  Service  Co.,  75  N.  J.  L.   230    (1907). 
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92.  NATURE,  GROUNDS  AND  EXTENT  OF  CORPORATE  LIABIL- 
ITY FOR  TORTS  AND  CRIMES. 

In  the  earlier  cases  it  was  held  that  an  action  of  trespass  could  not 
be  maintained  against  a  corporation  aggregate,  for  the  technical  rea- 
son that  a  capias  and  exigent,  the  proper  process  in  actions  of  trespass, 
would  not  lie  against  a  corporation;  but  this  technical  objection  was 
not  uniformly  yielded  to,  as  instances  of  actions  of  trespass  against 
corporations  are  to  be  met  with  as  early  as  the  year  books.  As  cor- 
porations became  more  numerous  and  were  multiplied,  until  aggre- 
gated capital,  seeking  investment  for  the  purposes  of  business,  is  gen- 
erally invested  under  acts  of  incorporation  to  protect  individuals  from 
personal  liability,  technical  objections  which  stood  in  the  way  of  sub- 
jecting corporations  to  actions  founded  on  torts  have  been  entirely 
swept  away,  and  corporations  have  been  held  liable  for  all  torts,  the 
same  as  individuals.  "And  generally  it  may  be  stated  that  a  corpora- 
tion is  liable  civiliter  the  same  as  a  natural  person,  for  the  tortious 
acts  of  its  servants  or  agents,  in  the  course  of  their  employment,  com- 
mitted by  the  authority  of  the  corporation,  express  or  implied,  whether 
such  acts  fall  within  the  designation  of  forcible,  negligent,  malicious, 
or  fraudulent  torts,  and  without  regard  to  the  form  of  action  by  which 
the  appropriate  remedy  is  sought.  And  upon  the  trial,  the  question 
whether  the  corporation  is  liable  for  the  acts  of  its  servants  or  agents, 
will  depend  upon  the  same  principles  which  govern  the  liability  of  a 
master  for  the  acts  of  his  servants."  i 

"The  better  and  the  modern  opinion  is,  that  a  corporation  may  be 
held  liable  even  for  its  torts,  in  a  special  action  upon  case,  for  a  neglect 
of  duties,  in  particular  cases,  and  even  in  trespass  for  the  authorized 
torts  committed  by  its  agents,  but  all  these  powers  and  liabilities  are 
attached  to  corporations  by  the  policy  of  the  law,  which  seeks,  as  far 
as  possible,  to  make  them  answerable  to  the  same  extent  as  individ- 
uals."2 

A  corporation  cannot  defend  itself,  in  an  action  for  a  tort  done  by  it 
on  the  ground  that  the  business  in  the  prosecution  of  which  the  tort 
was  done  was  ultra  vires.  The  Court  said:  "But  the  doctrine  of  ultra 
Vires  does  not  apply  to  torts  of  this  nature.  It  would  indeed  be  an 
anomalous  result  in  legal  science  if  a  corporation  should  be  permitted 
to  set  up  that  inasmuch  as  a  branch  of  the  business  prosecuted  by  it 
was  wrongful,  therefore  all  the  special  wrongs  done  to  individuals  in 
the  course  of  it  were  remediless.  But  in  such  situations  corporate 
bodies,  like  individuals,  cannot  take  advantage  of  their  own  wrong  by 
way  of  defence.  If  corporations  are  not  to  be  held  responsible  for  in- 
juries to  persons  done  in  the  transaction  of  a  series  of  wrongful  acts, 
such  an  immunity  would  have  a  wide  scope.    All  wrongs  done  by  such 


1 — Brokaw  v.  N.  J.  R.  &  Transportation  Co.  and  Campbell,  32  N.  J.  L. 
328    (1867). 

2 — Freeholders  of  Sussex  v.  Strader,  18  N.  J.  L.  108   (1840), 
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bodies  are,  in  a  sense,  ultra  vires,  and  if  the  want  of  a  franchise  to  do 
the  tortious  act  be  a  defence,  then  corporations  have  a  dispensation 
from  liability  for  these  acts  peculiar  to  themselves."  3 

In  the  above  case  the  plaintiff  was  injured  by  the  mismanagement  of 
a  street  horse  car.  The  defendant  contended  that  even  if  the  jury 
found  that  it  ran  such  horse  cars  that,  as  it  had  no  franchise  so  to  do, 
it  could  not  be  liable  to  the  action.  It  was  held  that  such  defence  was 
untenable. 

"There  was  an  early  impression  that  inasmuch  as  malice  was  an 
element  in  every  libel,  and  as  it  was  thought  that  a  corporation  was 
an  entity  without  mind,  so  no  bad  mind  or  malice  could  be  attributed 
to  a  corporate  body.  This  was  the  view  taken  by  Baron  Alderson  in 
the  case  of  Stevens  v.  Midland  County  Railway  Company,  10  Exh.,  352, 
a  case  decided  as  late  as  the  year  1854.  It  was  an  action  for  malicious 
prosecution.  The  same  view  was  taken  by  some  of  the  courts  in  this 
country  *  *  *.  The  expressions  in  the  opinions  in  these  cases  ex- 
hibit the  strength  of  the  sentiment  against  the  possibility  of  holding  a 
corporation  responsible  in  any  action  in  which  malice  was  an  element. 
I  do  not  think  that  this  view  has  the  countenance  of  the  correct  appli- 
cation of  legal  rules  or  is  now  supported  by  the  weight  of  authority 
*  *  *.  I  think  there  is  no  reason  why  there  should  exist  any  im- 
munity for  corporation  for  malicious  torts.  For  all  torts  not  malicious, 
it  is  held,  by  a  uniform  line  of  cases,  I  think,  without  a  single  excep- 
tion, that  a  corporation  is  responsible.  The  reason  assigned,  in  some 
cases,  as  I  have  already  observed,  for  the  exception  of  malicious  torts 
from  the  general  rule,  is,  that  a  corporation  has  no  soul  or  mind.  But 
it  is  obvious  that  mind,  in  its  legal  sense,  means  only  the  ability  to 
will,  to  direct,  to  permit,  or  assent."  4 

Chancellor  Runyon  said  "Not  only  does  common  sense  scout  the 
proposition  that  while  a  natural  person  is  liable  for  damages  for  libel, 
an  artificial  one,  composed  of  several  natural  persons,  is  not,  but  has 
legal  license  and  immunity  to  libel  as  and  whom  it  will;  but  it  is  a 
familiar  principle  that  a  corporation  is  liable  for  the  tortious  acts  of 
its  servants."  s 

A  private  corporation  is  also  liable  for  defamatory  words  spoken  by 
its  officers  or  agents. s 

An  action  of  trespass  for  an  assault  and  battery  will  lie  against  a 
corporation.  If  the  trespass  was  committed  by  the  agent  of  the  com- 
pany, wilfully,  or  of  his  own  malice,  under  color  of  discharging  the 
duties  of  his  employment;  or  if  he  has  departed  beyond  the  line  of  his 


3 — N.  T.,  L.  E.  &  W.  R.  R.  Co.  v.  Haring,  47  N.  J.  L.  137  (Court  of 
Errors    &    Appeals,    1885). 

4 — Mr.  Justice  Reed  in  McDermott  v.  Evening  Journal,  43  N.  J.  L.  488 
(1881);  affirmed  44  N.  J.  L.  430   (Court  of  Errors  &  Appeals,  1882). 

5 — Evening  Journal  Ass'n  v.  McDermott,  44  N.  J.  L,.  430  (Court  of 
Errors   &   Appeals,    1882). 

6 — Empire  Cream  Co.  v.  de  Laval  Dairy  Co.,  75  N.  J.  L.  207  (1906). 


TORTS  BY  CORPORATIONS.  333 

duty  to  commit  a  trespass,  the  company  will  not  be  liable.  But  if  tbe 
act  of  the  agent  was  authorized  by  the  rules  and  regulations  of  the 
company,  or  was  necessary  to  accomplish  the  purposes  of  his  employ- 
ment, the  company  is  answerable,  even  for  the  unnecessary  violence  of 
the  agent.  7 

An  action  for  malicious  prosecution  may  be  maintained  against  a 
corporation  aggregate. s 

No  action  can  be  maintained  for  injuries  resulting  to  individuals 
from  acts  done  by  persons  in  the  execution  of  a  public  trust  and  for  the 
public  benefit,  acting  with  due  skill  and  caution  and  within  the  scope 
of  their  authority.  But  this  principle  does  not  apply  to  a  private  cor- 
poration authorized  by  the  legislature  to  construct  works  of  public  im- 
provement, by  private  capital  for  private  emolument.  It  will  not  be 
presumed  that  the  legislature,  in  conferring  authority  upon  a  corpora- 
tion to  construct  a  work  of  public  improvement  for  private  emolument, 
and  for  this  purpose  to  take  private  property  upon  making  compensa- 
tion, designed  to  exempt  the  corporation  from  liability  for  injuries  re- 
sulting from  their  acts.  The  common  law  liability  for  such  injuries 
remains.  The  liability  of  the  corporation  for  damages  does  not  depend 
upon  the  question  whether  it  is  a  public  or  private  corporation,  but 
whether  the  franchise  is  created  for  private  emolument  or  exclusively 
for  the  public  good. 9 

"There  is  an  obvious  distinction  between  the  liability  of  a  private 
corporation  to  public  prosecution  for  a  legalized  nuisance,  and  its  lia- 
bility to  a  private  action  for  damages  arising  from  such  nuisance.  In 
one  case,  the  legislative  authority  is  a  protection,  and  in  the  other  it 
is  not.  Said  the  Court  in  Tinsman  v.  Belvidere  Delaware  R.  R.  Co.,  26  N. 
J.  L.  148  (1857):  'The  position  that  a  corporation  authorized  to  con- 
struct public  highways,  or  other  works  of  public  improvement  are  vested 
with  the  immunities  that  pertain  to  the  sovereign,  and  are  exempt  from 
liability  to  damages  for  injuries  done  to  individuals  in  the  exercise  of 
that  power,  cannot  be  sustained  upon  grounds  of  reason  and  justice. 
That  the  individual  is  entitled,  in  justice  and  equity,  to  remuneration, 
has  never  been  denied.  It  is  a  principle  of  natural,  as  well  as  consti- 
tutional law,  that  private  property  can  be  taken  for  public  use  by  virtue 
of  the  eminent  domain,  only  upon  just  compensation.  And  in  regard 
to  that  class  of  injuries  not  falling  within  the  pale  of  the  constitutional 
provision,  at  least  where  the  injury  is  direct,  it  is  admitted  that  the 
party  injured,  upon  principles  of  natural  justice,  is  entitled  to  repara- 
tion.' The  distinction  is  drawn,  in  that  case,  between  the  non-liability 
of  public  agents,  in  the  construction  within  their  limitations,  of  public 
works  and  the  liability  of  private  corporations  authorized  by  the  legis- 


7 — Brokaw  v.  N.  J.  R.  &  Transportation  Co.,  32  N.  J.  L.  328  (1867). 

8_vance  v.  Erie  Railway  Co.,  32  N.  J.  L.   334   (1867). 

9 — Tinsman  v.  Belvidere  Delaware  R.  R.  Co.,  26  N.  J.  L.  148  (1857). 
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lature  to  construct  and  operate  works  for  their  own  emolument,  though 
for  public  advantage."  lo 

The  distinction  is  between  those  incidental  injuries  which  are  una- 
voidable in  the  operation  of  a  railroad  in  the  transaction  of  its  business, 
such  as  the  sounding  of  whistles,  the  emission  of  smoke  and  sparks 
from  locomotives,  the  noise  and  vibrations  incident  to  the  moving  of 
trains,  annoyances  from  the  character  or  condition  of  freight  trans- 
ported, and  the  like,  which  are  injuries  partaking  of  the  nature  of  pub- 
lic injuries,  and  acts  which  are  a  direct  invasion  of  private  property. 
Injuries  of  the  class  first  mentioned  are  the  necessary  concomitants  of 
the  use  of  the  franchises  granted.  The  acts  from  which  such  injuries 
arise,  being  legalized  by  the  company's  charter,  are  not  public  nui- 
sances, and  there  is  no  foundation  on  which  to  apply  the  principle  that 
a  private  individual  may  maintain  an  action  for  an  injury  arising  from 
a  public  nuisance  which  is  special  and  peculiar  to  him  beyond  that 
suffered  by  the  public.  But  for  acts  done  under  the  legislative  sanction, 
which  are  essentially  private  wrongs  and  a  direct  invasion  of  private 
property,  the  company's  charter  is  no  justification.!! 

Thus  in  Mehrhof  v.  D.  L.  &  W.  R.  R.  Co.,  51  N.  J.  L.  56  (1888),  it  was 
held  that  an  action  will  lie  against  a  private  corporation  maintaining 
a  nusiance  by  one  who  has  suffered  special  damage  therefrom,  as  where 
owners  of  a  brick  yard  were  prevented  by  an  obstruction  in  a  river 
from  operating  their  boats  in  transporting  brick  to  market. 

In  an  action  of  trespass  for  an  assault  and  battery  against  a  corpora- 
tion, an  individual  may  be  joined,  as  a  co-defendant,  with  the  corpora- 
tion.i2 

A  corporation  itself,  the  legal  entity,  cannot  commit  either  a  willful 
or  negligent  act.  It  is  not  responsible  for  the  act  of  any  person  nor 
its  agent  or  servant,  hence  a  declaration  must  contain  words  which 
impute  liability  to  it  through  its  actors— its  officers,  agents  or  servants. 
The  declaration  must,  upon  its  face,  show  that  an  action  has  accrued 
against  the  corporation  by  the  alleged  act  or  default  of  those  for  whom 
it  must  respond  under  the  well  established  principle  of  respondeat 
superior.13 

In  actions  for  torts  by  incorporated  companies,  the  correct  mode  of 
pleading  is,  to  show  a  case  in  the  declaration  to  all  appearance  stand- 
ing aloof  from  the  statutory  right  of  the  company;  but  if  a  color  of 
right  to  do  the  act  in  question  is  shown  in  the  company,  then  the 
abuse  of  such  right  must  be  laid.i* 

A  corporation  may  be  held  liable  for  punitive  damages.is 


11 — Costigan  v.  Pennsylvania  R.  R.  Co.,  54  N.  J.  L.  233  (1892). 

10 — MacAndrews  v.  Collerd,  42  N.  J.  L..  189  (Court  of  Errors  &  Appeals, 
1880). 

12 — Brokaw  v.  N.  J.  R.  &  Transportation  Co.,  32  N.  J.  L.  328  (1867). 

13— Tomlin  v.  Hildreth,   65  N.   J.   L.   438    (1900). 

14 — Stephens  &  Condit  Transportation  Co.  v.  Central  R.  R.  Co.,  33  N.  J. 
L.    229    (1869). 

15— Hoboken  Printing  Co.  v.  Kahn,  59  N.  J.  L.  218   (1896);  Peterson  v. 
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In  Carey  v.  Wolff  &  Co.,  72  N.  J.  L.  510  (1906),  the  Court  of  Errors 
and  Appeals  said:  "that  unless  the  act  of  the  executive  head  of  the  cor- 
poration was  treated  as  the  act  of  the  corporation,  the  rule  which  holds 
a  master  liable  to  respond  in  punitive  damages  for  the  malicious  and 
wanton  act  of  his  servant,  when  that  act  receives  the  approval  of  the 
master,  has  no  application  where  the  master  is  a  corporation,  for  it 
can  only  act  through  officers  selected  to  represent  it.  No  case,  he 
adds,  can  be  found  which  holds  such  a  doctrine.  In  the  present  case 
the  unwarranted  act  of  the  constables  was  ratified  both  by  the  Presi- 
dent and  General  Manager  of  the  defendant  *  *  *.  If  a  corporation 
is  ever  to  be  held  for  punitive  damages  we  think  it  should  be  so  held 
in  this  case."  The  judgment  of  the  lower  court  was  affirmed  with 
costs. 

"In  this  state  there  is  an  express  legislative  recognition  of  the  lia- 
bility of  corporations  to  indictment.  The  act  of  February  10th,  1837, 
provides  a  mode  of  compelling  the  appearance  of  corporations  to  in- 
dictments, and  of  enforcing  sentence  upon  conviction.  It  is  not  under- 
stood that  the  counsel  for  the  defence  question  or  deny  the  liability 
of  a  corporation  aggregate  to  indictment.  The  question  discussed  upon 
the  argument  was,  not  whether  a  corporation  aggregate  may  be  in- 
dicted, but  for  what  offence  it  may  be  indicted,  or  what  offence  a  cor- 
poration aggregate  may  in  its  corporate  capacity  commit.  It  is  in- 
sisted, that  although  a  corporation  is  liable  to  indictment  for  neglect 
of  duty  or  mere  nonfeasance,  it  cannot  be  indicted  for  any  offence  re- 
quiring for  its  commission  a  direct  and  positive  act.  *  *  *  It  being 
conceded  that  an  indictment  will  lie  against  a  corporation  aggregate 
for  a  nonfeasance,  or  for  any  cause  whatever,  all  preliminary  and 
formal  objections  arising  out  of  the  invisibility  and  intangibility  of 
the  body  aggregate,  the  impossibility  of  arresting  it,  its  inability  to 
appear,  its  incapacity  for  punishment,  and  the  injustice  of  punishing 
innocent  stockholders  for  the  acts  of  others,  are  at  once  disposed  of. 
These  objections  apply,  it  is  obvious,  with  equal  force  to  indictments 
for  acts  of  nonfeasance.  If  they  are  invalid  as  to  the  one  they  are 
equally  so  as  to  the  other. 

"But  it  is  said,  that  although  a  corporation  may  omit  to  perform  acts 
made  obligatory  upon  it  by  law,  and  thus  be  liable  for  nonfeasance, 
yet  from  its  very  nature  it  cannot  use  force,  and  therefore  cannot  com- 
mit any  act  involving  force,  and  which  must  be  charged  to  have  been 
committed  vi  et  armis.  This  argument  rests  entirely  upon  the  disa- 
bility of  the  corporation  to  commit  any  act  of  trespass  or  positive 
wrong,  and  applies  to  its  capacity  to  commit  civil  as  well  as  criminal 
injuries.  It  is  the  very  argument  by  which  it  was  sought  to  be  estab- 
lished that  no  action  for  a  trespass  or  tort  would  lie  against  a  cor- 
poration.   But  it  has  been  well  said,  that  if  a  corporation  has  itself 


Middlesex  &  Somerset  Traction  Co.,  71  N.  J.  L.  296  (Court  of  Errors  & 
Appeals,  1904);  Carey  v.  Wolff  &  Co.,  72  N.  J.  L.  510  (Court  of  Errors  & 
Appeals,  1906). 
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no  hands  with  which  to  strike,  it  may  employ  the  hands  of  others; 
and  it  is  now  perfectly  well  settled,  contrary  to  the  ancient  authorities, 
that  a  corporation  is  liable  civiliter  for  all  torts  committed  by  its 
servants  or  agents  by  authority  of  the  corporation,  express  or  implied. 
(Citing  cases)  *  *  *  The  earlier  authorities,  denying  the  liability 
of  corporations  civiliter  for  torts,  are  nearly  all  traceable  to  the  dic- 
tum of  Chief  Justice  Thorpe,  in  Liber  Ass.  100,  pi.  67,  that  "a  writ  of 
trespass  lies  not  against  a  commonalty,  for,  he  said,  a  man  shall  never 
have  a  capias  or  exigent  against  a  commonalty."  From  this  view  of 
the  law,  it  would  seem  that  the  diflBculty  in  holding  corporations  liable 
civiliter  for  their  tortious  acts  was  originally  supposed  to  consist  not 
in  the  inability  of  the  corporations  to  commit  wrong,  but  in  the  in- 
capacity of  the  courts  to  administer  the  remedy. 

"The  result  of  the  modern  cases  is,  that  a  corporation  is  liable  civiliter 
for  torts  committed  by  its  servants  or  agents  precisely  as  a  natural 
person;  and  that  it  is  liable  as  a  natural  person  for  the  acts  of  its 
agents  done  by  its  authority,  express  or  implied,  though  there  be 
neither  a  written  appointment  under  seal,  nor  a  vote  of  the  corpora- 
tion constituting  the  agency  or  authoritzing  the  act.  The  doctrine  is 
founded  on  sound  principle,  and  applies,  so  far  at  least  as  the  present 
objection  is  concerned,  as  well  to  the  criminal  as  to  the  civil  liability 
of  the  corporation."  le 

"It  is  true  that  there  are  crimes  (perjury  for  example)  of  which  a 
corporation  cannot,  in  the  nature  of  things,  be  guilty.  There  are 
other  crimes,  as  treason  and  murder,  for  which  the  punishment  im- 
posed by  law  cannot  be  inflicted  upon  a  corporation.  Nor  can  they  be 
liable  for  any  crime  of  which  a  corrupt  intent  or  malus  animus  is  an 
essential  ingredient.  But  the  creation  of  a  mere  nuisance  involves  no 
such  element.  It  is  totally  immaterial  whether  the  person  erecting 
the  nuisance  does  it  ignorantly  or  by  design,  with  a  good  intent  or  an 
evil  intent;  and  there  is  no  reason  why  for  such  an  offence  a  corpora- 
tion should  not  be  indicted."  "■ 

"It  is  well  settled  upon  principle  and  by  numerous  decisions,  that 
a  railroad  company  authorized  to  use  locomotive  engines  are  not  re- 
sponsible for  damage  occasioned  by  sparks  emitted  from  an  engine 
travelling  on  their  road;  provided,  they  are  not  guilty  of  negligence, 
and  have  taken  due  precaution  to  prevent  injury  from  fire.  In  suits 
for  such  injuries,  negligence  is  the  gist  of  the  action,  and  must  be 
charged  in  declaration."  It  was  held  that  the  indictment  for  nuisance 
was  fatally  defective  because  it  did  not  allege  a  want  of  care  or  negli- 
gence.18 


16 — Chief  Justice  Green  in  The  State  v.  The  Morris  &  Essex  R.  R.  Co., 
23   N.   J.    L.    360    (1852). 

17 — Chief  Justice  Green  in  The  State  v.  The  Morris  &  Essex  R.  R.  Co., 
23  N.  J.   L.   360    (1852). 

18 — Morris  &  Essex  R.  R.  Co.  v.  State.  36  N.  J.  L.  553  (Court  of  Errors 
&  Appeals,   1873). 
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"Some  of  the  earlier  cases  held  that  trespass  or  case  would  not  lie 
against  a  corporation  for  a  private  nuisance,  but  that  doctrine  has 
long  since  been  exploded.  In  early  days  when  corporate  bodies  were 
few,  it  was  a  matter  of  comparatively  small  consequence  whether 
such  an  action  could  be  maintained.  In  these  days,  however,  when  the 
great  concerns  of  business  are  carried  on  chiefly  through  these  artificial 
persons,  it  would  be  most  oppressive  to  hold  that  they  are  not  amenable 
to  answer  for  such  wrongs  as  subject  natural  persons  to  prosecu- 
tion. *  *  *  The  Queen  v.  The  Great  North  of  England  Railway  Co., 
9  Q.  B.  316,  is  a  leading  and  instructive  case  on  this  subject,  showing 
the  advance  which  the  doctrine  holding  corporations  criminally  liable 
had  made  at  the  date  of  that  adjudication.  The  earlier  cases  are  cited 
there,  and  the  summing  up  of  Lord  Chief  Justice  Denman  shows  how 
firmly  he  held  to  the  idea,  that  upon  reason  and  policy  an  indictment 
could  be  supported  against  a  corporation  for  misfeasance  as  well  as 
for  nonfeasance.  He  entertained  no  doubt  that  a  corporation  may 
be  guilty,  as  a  corporate  body,  of  commanding  acts  to  be  done  to  the 
nuisance  of  the  community  at  large.  In  reply  to  the  suggestion  that 
the  individuals  who  concur  in  doing  the  inhibited  acts  on  behalf  of 
the  corporation  may  be  indicted,  he  said,  that  while  of  that  there  was 
no  doubt,  there  can  be  no  effectual  means  for  deterring  from  the  com- 
mission of  criminal  acts,  except  the  remedy  by  an  indictment  against 
those  who  truly  commit  them — that  is,  the  corporation  acting  by  its 
majority  and  that  there  is  no  principle  which  places  them  beyond  the 
reach  of  the  law  for  such  proceedings.  In  Commonwealth  v.  Proprie- 
tors of  New  Bedford  Bridge,  2  Gray,  339,  the  Massachusetts  Supreme 
Court  adopted  the  same  view,  declaring  that  the  tendency  of  the  more 
recent  cases  in  courts  of  the  highest  authority  has  been  to  extend  the 
application  of  all  legal  remedies  to  corporations,  and  assimilate  them 
as  far  as  possible  in  their  legal  duties  and  responsibilities  to  indi- 
viduals. Mr.  Beach,  in  his  treatise  on  Private  Corporations  (Vol.  11, 
p.  548),  says  that  the  tendency  of  judicial  decision  has  been  to  extend 
the  liability  of  corporations  in  civil  actions  for  the  misfeasance  of 
their  agents,  so  that  it  is  well  settled  that  they  may  be  held  liable  for 
libel,  malicious  prosecution  and  for  assault  and  battery  committed  by 
their  agents  in  the  performance  of  their  duties,  and  in  view  of  the 
fact  that  they  may  in  such  suits  be  subjected  to  exemplary  or  punitive 
damages,  the  assertion  that  they  cannot  be  held  liable  to  indictment 
for  any  offences,  which  derive  their  criminality  from  evil  intent,  may 
well  be  questioned.  The  very  basis  of  the  action  for  libel  or  for 
malicious  prosecution  is  the  evil  intent,  the  malice  of  the  party  de- 
fendant. It  is  difficult,  therefore,  to  see  how  a  corporation  may  be 
amenable  to  civil  suit  for  libel  and  malicious  prosecution  and  private 
nuisance,  and  mulcted  in  exemplary  damages,  and  at  the  same  time 
not  be  indictable  for  like  offences,  where  the  injury  falls  upon  the 
public.  That  malice  and  evil  may  be  imputed  to  corporations  has  been 
repeatedly  adjudged.    So  far  as  this  question  has  been  agitated  in  New 

N.  J.  Corp.  Law— 22 
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Jersey,  our  decisions  have  been  in  line  with  the  cases  which  have  been 
cited.  State  v.  Morris  Canal  Co.,  2  Zab.  537;  State  v.  Godwinville,  etc. 
49  N.  J.  L.  266;  McDermott  v.  The  Evening  Journal,  43  N.  J.  L.  488; 
Brokaw  v.  New  Jersey  R.  R.  Co.,  32  N.  J.  L.  328.  The  question  whether 
criminal  intent  may  be  imputed  to  a  corporation  is  not  necessarily 
involved  in  the  discussion  of  the  case  before  us.  The  habitual  in- 
dulgence in  the  vicious  practices  on  the  premises  of  the  defendant  cor- 
poration stamps  it  as  a  disorderly  house,  without  regard  to  the  intent 
which  prompted  the  disorder."  is 

When,  by  statute,  the  duty  of  building  and  keeping  in  repair  a 
public  bridge  is  imposed  upon  any  person  or  corporation,  such  person 
or  corporation  is  liable  to  indictment  at  the  common  law  for  neglect- 
ing such  duty,  and  the  allegation  contra  formam  statuti  will  be  applied 
to  the  statute,  as  creating  the  duty,  and  not  as  imposing  the  penalty. 20 


19 — State  V.  Passaic  County  Agricultural  Society,  54  N.  J.  L.  260  (1892). 
Van    Syckel,    J. 

20 — State  v.  Morris  Canal  &  Banking  Co.,   22  N.  J.  L.  537    (1850). 
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VIII.  INSOLVENCY  AND  RECEIVERS. 

93.  DUTIES  OF  DIRECTORS  IN  CASE  OF  INSOLVENCY. 

The  Corporation  Act  provides  (§63)  that  whenever  any  corporation 
shall  become  insolvent,  the  directors,  within  ten  days  thereafter,  shall 
call  a  meeting  of  the  stockholders,  and  lay  before  them  for  inspection 
and  examination  all  the  books  of  accounts,  by-laws  and  minutes  of  the 
corporation,  and  exhibit  a  full  and  true  statement  of  all  its  estate, 
funds  and  property,  and  of  all  the  debts  due  and  owing  to  it,  and  by 
whom,  and  of  all  the  debts  owing  by  it,  and  to  whom,  as  far  as  the 
directors  can  at  that  time  make  out  the  same;  so  as  to  exhibit  to  the 
stockholders  a  full,  fair  and  true  account  of  the  situation  of  the  affairs 
of  the  corporation. 

94.  JURISDICTION  OF  THE  COURT  OF  CHANCERY  IN  RESPECT 

TO  INSOLVENT  CORPORATIONS. 

A  court  of  equity,  in  the  exercise  of  its  general  jurisdiction,  may 
appoint  a  receiver  of  a  corporation,  either  because  it  has  no  properly 
constituted  governing  body,  or  because  there  are  such  dissensions  in 
its  governing  body  as  to  make  it  impossible  for  the  corporation  to 
carry  on  its  business  with  advantage  to  its  stockholders,  but  this 
power  is  always  exercised  with  great  caution  and  only  for  such  time 
and  to  such  an  extent  as  may  be  necessary  to  preserve  the  property 
of  the  corporation  and  to  protect  the  rights  of  its  stockholders.! 

"But  the  power  to  dissolve  an  insolvent  corporation  and  wind  it  up 
is  statutory.  It  formed  no  part  of  the  original  jurisdiction  of  the 
court  [of  chancery].  It  was  conferred  by  a  statute  passed  in  1829,2  and 
the  lauguage  by  which  it  was  conferred  has  remained  unchanged  from 
that  time  to  the  present.  This  statute  empowers  the  chancellor,  on 
the  application  of  a  creditor  or  stockholder  alleging  that  the  corpora- 
tion in  which  he  is  interested  has  become  insolvent,  to  proceed  in  a 
summary  way  to  inquire  into  the  truth  of  such  allegation,  and  if,  upon 
such  inquiry,  it  shall  be  made  to  appear  that  the  corporation  has  be- 
come insolvent  and  shall  not  be  about  to  resume  its  business  in  a  short 
time  with  safety  to  the  public  and  advantage  to  the  stockholders,  he 
may  enjoin  it  from  the  further  exercise  of  its  franchises  and  also  from 
the  further  transaction  of  business;  and  he  may  also,  at  the  same  time, 
or  at  any  subsequent  time  during  the  continuance  of  the  injunction. 


1 — Edison  v.  Edison  United  Photograph  Co.,  52  N.  J.  Eq.  620  (1894); 
Laurel  Springs  Land  Co.  v.  Pougeray,  50  N.  J.  Eq.  756  (Court  of  Errors  & 
Appeals,  1893);  Sternberg  v.  Wolff,  56  N.  J.  Eq.  389  (Court  of  Errors  & 
Appeals,  1898). 

2 — An  act  to  prevent  frauds  by  incorporated  companies;  approved  Feb- 
ruary   16,    1829. 
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if  in  his  judgment  the  circumstances  of  the  case  and  the  ends  of  justice 
require,  appoint  a  receiver  to  dispose  of  its  assets  and  distribute  the 
proceeds.    The  exercise  of  this  power  to  its  full  extent  extinguishes  a 
mere  manufacturing  or   mercantile   corporation   completely   and   for- 
ever,3     The  power  is  a  strong  one.     Chancellor  Williamson,  in  Rawnsley 
V.  Trenton  Life  Insurance  Co.,  9  N.  J.  Eq.  95,  called  it  an  extraordinary 
power— one  that  should  be  exercised  with  great  caution,  and  only  when 
the  circumstances  of  the  case  and  the  ends  of  justice  required  its  exer- 
cise.   The  statute  makes  insolvency  the  jurisdictional  fact.    The  court 
can  do  nothing — neither  issue  an  injunction  nor  appoint  a  receiver— 
until  insolvency  is  first  established.    That,  in  the  language  of  Governor 
Pennington,  is  the  foundation  of  the  power,  and  unless  it  is  satisfact- 
orily made  out  the  court  has  no  jurisdiction.*     Chancellor  Halstead 
expressed  substantially  the  same  view  in  Goodheart  v.  Raritan  Mining 
Co.,  8  N.  J,  Eq.  73,  77,  and  Mr.  Justice  Depue,  in  pronouncing  the  opin- 
ion of  the  court  of  errors  and  appeals  in  Newfoundland  Railroad  Con- 
struction Co.  V.  Schack,  40  N.  J.  Eq.  222,  226,  declared,  in  describing 
what  averments  the  bill  in  such  a  case  must  contain,  that  it  was  not 
sufficient  that  the  bill  should  merely  allege  that  the  corporation  had 
become  insolvent  and  had  suspended  its  business  for  want  of  funds  to 
carry  on  the  same,  but  that  the  facts  and  circumstances  on  which  the 
complainant   relies    to    prove    insolvency    must   be    set    out.     If    it    is 
necessary  that  the  facts  and  circumstances  showing  insolvency  must 
be  alleged,  it  follows  necessarily,  according  to  the  uniform  course  of 
judicial  procedure,  that  if  such  facts  and  circumstances  are  denied, 
they  must  be  proved  before  the  judicial  action  asked  can  be  granted. 
It  is  thus  made  manifest  that,  both  according  to  the  plain  letter  of  the 
statute  and  the  uniform  construction  it  has  received,  the  power  of  the 
court  in  such  cases  depends  exclusively  on  the  fact  of  insolvency,  and 
that  until  that  fact  is  clearly  established  the  court  can  do  nothing. 
The  proof  in  support  of  a  jurisdictional  fact  must  always  be  clear  and 
convincing,  for  the  court  derives  its  power  from  the  fact,  and  hence, 
until  the  fact  is  shown  to  exist  it  has  no  power.     To  doubt  in  such  a 
case  is  to  deny."  b 

When  insolvency  is  made  out,  there  still  resides  in  the  chancellor, 
a  discretion  as  to  the  ordering  of  the  injunction  and  the  appointment 
of  receivers,  to  be  governed  by  the  facts  of  the  case.  It  may  be  that 
the  court  will  find  it  proper  to  restrain  a  company  from  carrying  on 
further  business,  and  yet  leave  the  directors  to  settle  up  its  affairs. 
The  court  may,  at  pleasure,  grant  or  reject  the  prayer  in  part  or  in 
whole.     It  is  necessary  that  this  discretion  should  be  with  the  court. 


3 — ^Atlantic  Trust  Co.  v.  Consolidated  Electric  Storage  Co.,  49  N.  J. 
Eq.    402    (1892). 

4 — Oakley  v.  Paterson  Bank,  2  N.  J.  Eq.  173,  176  (1839);  Parsons  t. 
Monroe  Manufacturing  Co.,  4  N.  J.  Eq.  187,  206  (1842);  Brundred  v.  Pat- 
erson Machine  Co.,  4  N.  J.  Eq.  294,  305   (1843). 

5 — Vice-Chancellor  Van  Fleet  in  Atlantic  Trust  Co.  v.  Consolidated 
Electric    Storage    Co.,    49    N.    J.    Eq.    402    (1892). 
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but  at  the  same  time,  it  must  not  be  arbitrarily  or  unjustly  exercised. 
And  if  the  case  come  fairly  within  the  provisions  of  the  act,  and  is 
one  which  the  legislature  intended  to  provide  for,  the  court  is  bound 
to  give  effect  to  it,  and  enforce  its  requirements.a 

It  is  not  the  duty  of  the  court  to  use  its  power  in  all  cases  where 
insolvency  is  shown.  Something  more  is  required.  The  prerequisites 
prescribed  by  the  statute  are,  that  it  shall  be  made  to  appear  that  the 
corporation  has  become  insolvent,  and,  also,  that  it  will  not  be  able 
to  resume  its  business  in  a  short  time  with  safety  to  the  public  and 
advantage  to  the  stockholders.  The  power  is  only  to  be  used  when  the 
ends  of  justice  require  its  exercise.  The  court  should  strive  in  such 
cases  to  foster  and  preserve  rather  than  to  strangle  or  destroy.  Thus, 
where  the  corporation  attacked  is  shown  to  be  insolvent,  but  it  also 
appears  that  its  managers  are  honest  and  capable,  and  that  they  are 
striving  to  the  best  of  their  ability,  with  a  fair  prospect  of  success,  to 
relieve  the  corporation  from  its  embarrassment  and  to  put  it  in  a  con- 
dition where  it  may  prosecute  its  business  successfully,  and  the  prop- 
erty of  the  corporation  is  free  from  judgment  or  other  lien  under 
which  it  may  be  sold  speedily,  at  a  sacrifice,  the  court  should  not  in- 
terfere. Mere  insolvency  is  not  enough  to  induce  the  court  to  act;  but 
to  induce  it  to  act,  such  a  state  of  insolvency  must  be  shown  as  satis- 
fies it  that  the  corporation  will  not  be  able  in  a  short  time  to  resume 
its  business  with  safety  to  the  public  and  advantage  to  the  stock- 
holders.7 

The  facts  must  be  examined,  and  an  estimate  of  the  actual  condition 
of  the  company  ascertained.  If  it  be  a  balancing  question,  and  the 
course  of  those  who  manage  its  affairs  appears  to  be  upright  and  just, 
the  doubt  should  be  resolved  in  favor  of  the  rights  of  the  company. 
"It  would  be  unwise,  and  against  public  policy,  to  seek  an  occasion  for 
interference  with  any  corporation,  so  long  as  they  are  striving  against 
adversity  with  an  honest  purpose,  unless  their  case  is  hopeless,  or  their 
course  of  action  so  unfair  as  to  jeopardize  the  interests  of  creditors 
and  the  public."  s 

After  a  corporation  makes  a  general  assignment  for  the  benefit  of 
its  creditors,  it  may  be  adjudged  insolvent,  a  receiver  appointed,  the 
assignee  removed  and  all  further  proceedings  with  regard  to  such  in- 
solvency conducted  under  the  jurisdiction  of  the  court  of  chancery. 

A  bill  by  a  creditor  will  not  be  dismissed  on  the  ground  that  it  shows 
proceedings  in  the  United  States  Circuit  Court  in  New  Jersey  insti- 
tuted by  the  creditor,  against  the  corporation  based  on  diversity  of 
citizenship,  in  which  the  federal  court  has  taken  full  jurisdiction  and 
control  over  the  assets  of  the  corporation,  and  has  placed  them  in  the 


6 — Parsons  v.  Monroe  Manufacturing'  Co.,  4  N.  J.  Eq.  187  (1842); 
Rawnsley  v.  Trenton  Mutual  Life  Ins.  Co.,  9  N.  J.  Eq.  95  (1852). 

7 — Atlantic  Trust  Co.  v.  Consolidated  Electric  Storage  Co.,  49  N.  J.  Eq. 
402    (1892);  Cook  v.  East  Trenton  Printing  Co.,  53  N,  J.  Eq.  29    (1894). 

8 — Brundred  v.  Paterson  Machine  Co.,  4  N.  J.  Eq.  294   (1843). 

9— Gilroy  v.  Somerville  Woolen  Mills,  et  al.,  67  N.  J.  Eq.  479  (1904). 
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hands  of  a  receiver  for  distribution  among  the  creditors,  since  the 
action  under  the  Corporation  act  is  essentially  a  proceeding  to  fix  the 
status  of  a  corporation  with  reference  to  the  exercise  of  its  franchises, 
and  the  matter  in  dispute  is  not  pecuniary  in  its  nature,  so  as  to  confer 
jurisdiction  on  the  federal  court  because  of  diversity  of  citizenship. 
In  the  case  of  Gallagher  v.  Asphalt  Co.  of  America  lo  Vice-Chancellor 
Stevenson  said: 

"After  giving  the  subject  the  very  best  attention  that  was  possible 
on  my  part,  aided  by  the  exhaustive  and  learned  and  satisfactory  briefs 
and  arguments  to  which  I  have  referred,  I  have  reached  the  conclusion 
that  the  United  States  circuit  court  did  not  undertake  to  exercise  the 
jurisdiction  conferred  by  the  New  Jersey  statute  upon  the  court  of 
chancery,  but  undertook  to  exercise,  and  did  exercise,  an  entirely  dis- 
tinct jurisdiction,  which  had  been  evolved  by  the  decisions  of  the  fed- 
eral courts  during  a  series  of  years.  And  this  peculiar  jurisdiction 
seems  to  be  unlike  any  equitable  jurisdiction — general  equity  juris- 
diction— that  exists  in  the  State  of  New  Jersey. 

"The  doctrine  is  established  in  a  series  of  federal  decisions  that  the 
assets  of  an  insolvent  corporation  constitute  a  trust  fund  for  creditors. 
This  doctrine  was  announced  a  great  many  years  ago  by  Judge  Story. 
It  has  been  very  much  criticised.  Professor  Pomeroy  refers  to  the 
doctrine  as  one  based  upon  analogy  and  metaphor.  2  Pom.  Eq.  Sec. 
1046.  But  this  theory  that  the  ordinary  general  assets  of  an  insolvent 
corporation  are  a  trust  fund  for  creditors  has  been  worked  out  in  the 
federal  courts  so  as  to  establish  a  somewhat  unique  branch  of  equity 
jurisdiction.  And  this  is  the  peculiar  situation  to  which  the  doctrine 
has  been  applied,  and  which  is  fully  illustrated  in  this  case  in  the 
United  States  circuit  court  for  the  district  of  New  Jersey.  A  general 
creditor,  who,  presumably,  would  be  regarded  as  a  beneficiary  of  the 
trust  fund,  has  no  power  to  come  into  a  federal  court  with  a  bill  in 
order  to  have  the  trust  fund — the  assets  of  the  insolvent  corporation 
of  which  he  is  a  beneficiary — administered  for  his  protection.  He  has 
no  power  to  file  a  bill  to  prevent  the  corporation  from  dissipating  the 
assets  and  to  get  a  trustee  who  will  act  for  him  and  his  co-beneficiaries 
installed  and  placed  in  the  possession  of  the  trust  fund.  The  doctrine 
that  the  assets  are  a  trust  fund  is  not  sufficiently  potent  to  enable  the 
beneficiary  to  get  such  relief.  But  he  can  come  into  court  as  a  creditor 
who  has  exhausted  his  remedy  at  law,  alleging  his  judgment,  his  exe- 
cution, the  return  of  the  execution  unsatisfied,  and  thereupon,  through 
a  creditors'  bill,  the  court  will,  of  course,  take  cognizance  of  his  griev- 
ance and  seize  the  assets  of  the  corporation.  But  here  the  peculiarity 
of  the  doctrine  as  worked  out  comes  in,  that  although  that  sort  of  a 
creditors'  suit  is  generally  maintainable  for  the  benefit  of  the  com- 
plainant, and  the  common  allegation  in  the  complainant's  bill  that  he 


10 — 65   N.    J.    Eq.    25S    (1903). 
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filed  his  bill  for  the  benefit  of  all  other  creditors,  is  mere  surplusage, 
as  Vice-Chancellor  Pitney  recently  pointed  out — the  case  is  lauch  v. 
De  Socarras,  56  N.  J.  Eq.  524—1  say  although,  according  to  the  equita- 
ble theories  that  we  recognize  here  a  creditor  coming  into  a  court  of 
equity  with  such  a  bill  would  act  for  himself,  and  would  be  protected 
and  preferred  by  the  decree  of  the  court,  such  is  not  the  case  as  this 
trust  fund  doctrine  has  been  wrought  out  in  the  federal  courts.  The 
court  undertakes  to  seize  and  sequestrate  the  assets  of  the  corporation, 
but  it  does  it  then  for  the  benefit  of  all  the  creditors  of  the  corporation. 
Mr.  Justice  Brewer  points  out  this  peculiar  feature — or  indicates  it — 
in  a  recent  opinion  in  the  United  States  supreme  court.  The  whole 
efficiency  of  the  doctrine  that  these  assets  are  a  trust  fund  for  creditors 
is  found  only  when  a  creditor  has  come  in,  not  directly  as  a  beneficiary 
of  a  trust  fund,  but  in  a  different  capacity,  in  the  guise  of  a  creditor 
who  has  exhausted  his  remedy  at  law  and  who  is  seeking  to  get  a 
preferential  payment — for  that  is  what  it  amounts  to — getting  a  se- 
questration of  the  assets  for  the  payment  of  his  debt,  to  the  exclusion 
of  anybody  else.  But  right  at  this  point  the  federal  court  stops  the 
creditor  and  says:  'You  have  now  qualified  yourself  to  come  into  court 
in  one  capacity,  but  you  are  confronted  by  the  trust  fund  doctrine,  and 
while  you  can  get  some  relief,  the  same  relief,  equal  relief,  will  be 
accorded  to  all  your  co-benefici?.ries — all  the  creditors.' 

"One  of  the  most  interesting  features  of  this  application  of  the 
theory  that,  unlike  the  case  of  a  natural  person,  when  a  corporation 
becomes  insolvent,  immediately  some  sort  of  a  trust  is  fastened  upon 
Its  assets  for  the  equal  benefit  of  its  creditors,  is  exhibited  in  the  es- 
sential basis  of  this  novel  suit,  which  recognizes  and  enforces  the  so- 
called  trust.  The  complainant  cannot  come  into  court  as  a  beneficiary, 
as  I  have  heretofore  remarked;  he  must  come  in  as  a  judgment  cred- 
itor who  has  exhausted  his  own  personal  remedy  at  law.  If  by  judg- 
ment, execution  and  levy  upon  all  these  assets  of  the  insolvent  cor- 
poration— this  so-called  trust  fund,  he  can  satisfy  his  debt  in  prefer- 
ence to  all  his  co-beneficiaries,  and  even  to  the  exclusion  of  them  all, 
then  he  is  turned  out  of  the  court  of  equity— the  court  of  equity  has 
no  jurisdiction.  The  court  of  equity  says  to  him:  'You  cannot  have 
this  trust  fund  administered  for  the  equal  benefit  of  yourself  and  your 
co-beneficiaries  because  you  have  not  proceeded  at  law  to  absorb  all 
that  part  of  the  trust  fund  which  is  leviable  and  appropriate  it  to 
yourself,  as  you  might  have  clone  by  a  judgment  and  execution.' 

"So  far  as  I  am  aware,  we  do  not  recognize  in  New  Jersey  any  orig- 
inal principle  of  equity  jurisprudence  which  fastens  upon  the  assets  of 
a  corporation,  upon  its  becoming  insolvent  eo  instanti,  a  trust  for  the 
equal  benefit  of  all  the  creditors  of  the  corporation.  We  do  have,  how- 
ever, certain  statutes  which  provide  in  certain  instances  and  under 
certain  conditions  for  the  equal  distribution  of  the  assets  of  an  in- 
solvent corporation  and  prevent  creditors  of  the  corporation  from  ob- 
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taining  preferences,  but  this  result  has  been  wholly  reached  by  legis- 
lation which  brings  about  a  condition  of  things,  a  relation  of  the  as- 
sets of  the  insolvent  corporation  to  its  creditors  which,  by  metaphor 
and  analogy,  as  Professor  Pomeroy  says,  may  be  called  a  trust.  A 
trust  does  not  produce,  however,  the  equality  among  creditors  as  bene- 
ficiaries of  the  trust.  The  statutory  provision  produces  equality  from 
which  a  result  is  reached  which  is  in  effect  the  same  as  if  a  trust  ex- 
isted." 11 

And  again,  in  the  same  case,  at  a  later  time,  the  same  learned  jurist 
said:  "What,  then,  have  the  federal  courts  decided  as  bearing  upon  the 
jurisdiction  of  this  court  and  of  their  own  court  under  this  act?  They 
do  not  say  that  a  stockholder  may  maintain  this  suit  in  the  federal 
court.  There  is  no  discussion  of  that  question.  Whether  a  Pennsyl- 
vania stockholder  could  initiate  this  proceeding  in  the  United  States 
federal  court,  I  do  not  know.  If  the  federal  courts  had  decided  that 
matter  it  would  very  greatly  aid  me  in  determining  what  the  present 
status  of  this  jurisdictional  question  is.  And  in  both  the  cases  which 
have  been  cited  (United  States  Shipbuilding  Co.  v.  Conklin,  126  Fed. 
132,  and  Land  Title  and  Trust  Co.  v.  Asphalt  Company  of  America,  127 
Fed.  Rep.  1),  in  the  opinion  of  Judge  Acheson  and  in  the  opinion  of 
Judge  Gray,  the  utmost  pains  are  taken  to  exclude  from  consideration 
the  question  whether  a  general  creditor,  without  a  judgment  or  with- 
out a  lien  is  qualified  to  maintain  this  action,  where  there  is  diversity 
of  citizenship,  in  the  United  States  circuit  court.  I  must  confess  that 
if  that  question  had  been  decided  by  the  federal  courts  it  would  throw 
great  light  upon  the  doctrine  which  the  federal  courts  mean  to  enun- 
ciate, or  will  yet  enunciate  in  regard  to  this  whole  question  of  juris- 
diction. They  do  not  find  it  necessary  for  the  purpose  of  maintaining 
the  jurisdiction,  in  either  of  these  cases,  to  decide  whether  the  stock- 
holder, being  a  citizen  of  another  state,  can  have  a  standing  in  the 
United  States  circuit  court  to  initiate  this  suit.  Nor  do  they  decide 
whether  the  foreign  creditor,  who  had  the  standing  only  of  a  general 
creditor,  an  unsecured  creditor,  can  institute  it. 

"Without  discussing  the  question  whether  these  deliverances  of  these 
learned  judges  are  necessarily  a  part  of  the  ratio  decidendi  of  the 
cases,  or  are  by  way  of  dictum,  taking  the  statements  as  indicating 
the  law  of  the  federal  courts,  I  can  only  reach  this  conclusion:  that 
(and  I  may  say  here  that  the  conclusion  is  based  not  only  upon  the 
deliverances  of  the  federal  courts  but  upon  the  careful  manner  in 
which  they  abstain  from  deciding  some  of  these  other  questions)  the 
doctrine  seems  to  be  established  by  these  cases  that  where  the  complain- 
ant is  a  creditor  of  the  insolvent  corporation,  holding  a  lien  upon  all  or 
any  of  the  assets  of  the  corporation,  he  then  is  qualified  under  the 
limitations  of  the  constitution  of  the  United  States,  of  the  statutes  of 
the  United  States  and  of  the  rules  of  practice  of  the  federal  equity 
courts,  to  come  into  the  circuit  court  of  the  United  States  and  prose- 

11 — Gallagher  v.  Asphalt  Co.  of  America,  65  N    J.  Eq.  258   (1903). 
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cute  so  much  of  this  action  as  these  learned  judges  find  to  be  a  cred- 
itors' suit. 

"Now,  whether  the  decision  goes  any  further  than  that,  I  freely  con- 
fess I  do  not  know.  I  cannot  discover  upon  reading  these  opinions 
whether  it  is  held  that  this  injunction  that  was  granted,  restraining 
the  corporation  from  the  exercise  of  its  franchises,  is  the  statutory  in- 
junction which  suspends  permanently  the  power  of  the  corporation  to 
exercise  its  franchises,  or  whether  it  is  only  an  injunction  in  aid  of 
the  effort  of  the  complainant  to  get  payment  of  his  debt  by  sequestra- 
tion of  the  assets  of  the  corporation.  I  incline  to  think  that  the  latter 
is  the  true  view  which  the  federal  courts  take.  These  federal  courts 
regard  the  whole  proceeding  here  as  a  statutory  action  for  redressing 
the  grievances  of  creditors,  especially  for  the  redress  of  the  grievance 
of  the  particular  creditor  who  files  the  bill.  That  seems  to  be  the  view. 
And,  if  that  be  true,  then  the  injunction  is  ancillary  to  the  obtaining 
of  that  relief.  It  certainly  is  noteworthy  that  the  next  step  in  this 
New  Jersey  suit,  which  I  have  described,  in  the  language  of  Chancellor 
Walworth,  as  an  action  practically  for  the  forfeiture  of  the  franchises 
of  a  corporation,  the  next  step  is  an  order  dissolving  the  corporation. 
And  yet,  for  some  reason,  the  parties  interested  refrained  from  making 
application  to  the  federal  court  for  an  order  of  dissolution,  and  two  or 
three  weeks  ago  came  here  into  this  court  and  took  such  an  order, 
which,  of  course,  has  to  be  filed  with  the  secretary  of  state.  "Whether 
the  federal  court  would  have  made  such  an  order,  or,  if  so,  it  would 
have  been  such  an  order  as  under  the  statute  should  be  filed,  or  could 
be  filed,  in  the  oflBce  of  the  secretary  of  State  of  New  Jersey,  I  do  not 
stop  to  inquire.  But  all  of  the  parties  to  this  litigation  seem  to  have 
conceded  that  this  court  had  jurisdiction  of  that  part  of  the  action 
which  is  directed  toward  fixing  permanently  the  status  of  the  corpora- 
tion.   That  seemed  to  be  generally  conceded. 

"And  now  we  come  right  to  the  sharp  point,  whatever  they  may 
think  in  the  federal  court;  no  statutory  receiver  can  be  appointed  in 
this  court  excepting  at  the  time  when  the  statutory  iujunction  is  or- 
dered or  at  some  time  thereafter.  In  other  words,  the  ordering  of  the 
statutory  injunction,  which  places  the  corporation  under  disabilities 
with  reference  to  the  exercise  of  its  franchises,  is  the  jurisdictional 
fact,  the  condition  precedent  which  must  occur  before  any  statutory 
receiver  can  be  appointed.  That,  I  think,  has  been  the  settled  rule  of 
the  court  from  the  very  origin  of  our  statute. 

"Now,  if  the  federal  courts  have  entertained  this  suit  simply  so  far 
as  it  is  a  proceeding  to  sequestrate  assets  for  the  benefit  of  creditors, 
and  ancillary  to  that  have  granted  an  injunction,  which,  of  course,  they 
had  a  perfect  right  to  do,  such  injunction  is  not  the  statutory  injunc- 
tion, and  the  receiver  appointed  in  the  federal  court  would  not  there- 
fore get  title  under  our  statute.  The  result  would  be  that  this  court 
had  full  jurisdiction  to  grant  the  statutory  injunction,  which  I  have  held 
to  be  the  only  necessary  object  of  the  suit,  disabling  the  corporation, 
putting  it  permanently  under  disabilities,  preventing  it  from  exercis- 


346  INSOLVENCY  AND  RECEIVERS. 

ing  its  franchises.     I  say  this  court  then  had  jurisdiction  to  do  that. 
No  other  court  has  done  that  thing,  or  undertaken  to  do  that  thing. 

"Of  course,  I  am  not  either  commending  or  criticising  the  view  of 
our  statutory  action  which  permits  its  severance  into  two  distinct 
actions  which  can  be  prosecuted  in  two  different  courts  at  the  same 
time.  I  am  merely  endeavoring  to  ascertain  the  principle  controlling 
the  jurisdiction  of  the  federal  court  and  of  this  court,  which  seems  to 
have  been  enunciated  in  these  recent  federal  decisions,  either  by  way 
of  dictum  or  otherwise.12 

95.  WHAT  FACTS  CONSTITUTE  INSOLVENCY  AND  SUSPENSION 
OP  BUSINT5SS  UNDER  THE  STATUTE. 

A  corporation  may  be  insolvent  and  yet  not  have  suspended  its  busi- 
ness for  want  of  funds  to  carry  on  the  same.  It  likewise  may  have 
suspended  its  business  for  want  of  funds  and  still  be  able  to  pay  its 
debts  if  properly  wound  up.  If  either  fact,  insolvency  or  suspension, 
exists  without  the  other,  the  court  may  entertain  the  bill  and  proceed 
in  a  summary  way  to  hear  the  affidavits,  proofs  and  allegations  which 
may  be  offered  on  behalf  of  the  parties.  The  inquiry  then  goes  to  the 
questions  "insolvency"  and  "resumption." 

The  court  is  not  controlled  by  the  definition  of  insolvency  contained 
in  the  Federal  Bankrupt  act,  but  must  accord  to  that  term  the  meaning 
ascribed  to  it  in  the  courts  of  this  state.  Here  it  has  the  common  law 
meaning  and  denotes  a  general  inability  to  meet  pecuniary  liabilities 
as  they  mature,  by  means  of  either  available  assets  or  an  honest  use 
of  credit.i 

It  does  not  follow,  therefore,  that  a  corporation  is  not  insolvent 
within  the  meaning  of  the  act  because  it  may  ultimately  have  a  sur- 
plus after  winding  up  its  affairs. 2 

The  test  is:  Can  the  corporation  in  the  present  or  near  future  meet 
its  maturing  pecuniary  obligations?  ^ 

Where  a  corporation  is  losing  money  in  the  carrying  on  of  its  busi- 
ness, and  is  seriously  embarassed  for  want  of  funds  to  carry  out  the 
project  for  which  it  was  organized,  and  is  without  available  assets  to 
pay  its  present  indebtedness,  notwithstanding  there  may  not  have  been 
a  complete  suspension  of  its  business,  it  is  insolvent  within  the  mean- 
ing of  the  corporation  act,  and  hence  is  subject  to  the  issuance  of  an 
injunction  and  the  appointment  of  a  receiver.     Thus  in  a  recent  case 


12 — ^Gallagher  v.  Asphalt  Co.  of  America,  67  N.  J.  Eq.  441  (1904).  But 
see  McGraw  v.  Mott,  179  Fed.  646   (1910). 

1 — Empire  State  Trust  Co.  v.  Trustees  of  Wm.  P.  Fisher  &  Co.,  67 
N.  J.  Eq.  602  (Court  of  Errors  &  Appeals,  1905);  National  Bank  of 
Metropolis  v.  Sprague,  21  N.  J.  Eq.  530  (1870);  Skirm  v.  Eastern  Rubber 
Manufacturing  Co.,  57  N.  J.  Eq.  179   (1898). 

2 — Skirm  v.  Eastern  Rubber  Manufacturing  Co.,  57  N.  J.  Eq.  179  (1898). 

3 — Ft.  Wayne  Electric  Corporation  v.  Franklin  Electric  Light  Co.,  57 
N.  J.  Eq.  7  (1898);  Reinhardt  v.  Interstate  Telephone  Co.,  71  N.  J.  Eq_ 
70    (1906). 
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where  the  debts  and  obligations  of  the  corporation,  including  the 
annual  franchise  tax  presently  to  become  due,  amounted  to  about 
$8,000,  and  its  assets  were  mining  property,  concerning  the  value  of 
which  there  was  little  or  no  evidence,  cash  $1,200,  building  $3,000, 
machinery  $3,000,  wood  $450,  stock  of  tools,  steel,  etc.  $1,000,  and  in 
addition  thereto  there  were  some  piles  of  ore  which  had  been  taken 
from  the  mine,  also  a  claim  for  $1,500,  Mexican,  or  $750  gold,  against 
complainant  which  was  disputed,  and  the  evidence  on  both  sides  was 
to  the  effect  that  it  would  require  an  expenditure  of  from  $25,000  to 
$30,000  to  put  the  company  upon  any  sort  of  a  paying  basis,  and  it 
appeared  that  the  ore,  by  reason  of  the  distance  from  milling  and 
smelting  works  and  incidental  expenses  was  of  little  or  no  value,  and 
the  buildings  were  of  little  or  no  value,  except  to  a  continuing  busi- 
ness, and  the  indebtedness  was  pressing,  Vice-Chancellor  Howell  held 
that  the  company  was  insolvent* 

The  fact  that  notes  of  a  corporation  go  to  protest  is  not  conclusive 
evidence  of  insolvency.5 

It  was  held  that  the  allegation  of  insolvency,  made  with  respect  to  a 
railway  corporation  in  a  bill  for  a  receiver,  was  sustained  by  proof 
that  the  corporation  had  acquiesced  in  the  construction  of  its  road-bed 
by  a  companion  corporation,  which  had  either  paid  for  or  pledged  its 
own  credit  for  the  cost  of  such  construction,  and  that  debts  honestly 
due  and  owing  therefor  were  outstanding  and  suits  pending  that  the 
defendant  corporation  had  neither  means  nor  prospects  of  settling.e 

In  Parsons  v.  Monroe  Manufacturing  Co.,  4  N.  J.  Eq.  187  (1842),  it 
was  held  that,  in  judging  of  the  solvency  or  insolvency  of  a  company, 
its  property  should  be  estimated  at  its  full  value  and  not  at  the 
depreciated  price  which  it  might  command  at  a  forced  sale,  but  that 
the  most  unfavorable  inference  as  to  the  condition  of  a  corporation 
may  justly  be  drawn  from  the  circumstance  of  the  company's  with- 
holding its  books  upon  an  investigation  touching  its  solvency. 

In  some  of  the  cases  it  was  contended  that  the  second  requirement 
of  section  65  of  the  Corporation  act  defines  insolvency  so  broadly  as  to 
necessarily  include  a  suspension  of  business,  principally  because  of  the 
conjunctive  construction  of  the  sentence,  and  that  where  the  company 
had  not  entirely  suspended  its  business,  the  word  "resumption"  put  the 
case  out  of  the  statute. 

Chancellor  McGill  met  this  argument  as  follows: 

"Before  the  court  can  appoint  a  receiver  for  this  corporation,  it 
must  appear — First,  that  the  corporation  is  insolvent;  and,  second, 
that  it  will  not  be  able  to  resume  its  business  with  safety  to  the  pub- 
lic and  advantage  to  its  stockholders  within  a  short  time.     It  is  the 


4 — ^Catlin  V.   Vlchachi  Mining-  Co.,   73  N.   J.    Eq.   286    (1907). 

5 — Regina  Music  Box  Co.  v.  Otto  &  Sons,  65  N.  J.  Eq.  582  (1903);  af- 
firmed 68  N.  J.  Eq.  801   (Court  of  Errors  &  Appeals,  1905). 

6 — Tuckahoe  &  Cape  May  Ry.  Co.  v.  Baker,  49  N.  J.  Eq.  581  (Court  of 
Errors   &  Appeals,    1892). 


348 


INSOLVENCY  AND  RECEIVERS. 


contention  of  counsel  that  the  second  requirement  of  the  statute  de- 
fines the  insolvency  intended  as  one  that  shall  include  a  suspension 
of  the  business,  while  in  the  case  before  me,  though  there  be  insol- 
vency, the  business  of  the  company  has  not  suspended,  the  electric 
lighting  continues,  and  receipts  therefor  come  into  the  treasury.  I 
agree  that  the  word  'resume,'  as  used  in  the  statute,  predicates  some 
interruption  of  the  insolvent's  business,  but  I  do  not  understand  that 
it  contemplates  an  entire  suspension  of  all  its  workings.  Such  has 
not  been  the  practical  interpretation  the  bar  and  the  courts  have 
given  it;  for  manufacturing  and  other  companies  with  plants  in 
operation  have  constantly  been  adjudged  to  be  insolvent  and  put  in 
the  hands  of  receivers,  and  in  so  doing  large  values  have  been  saved 
to  creditors  and  stockholders  because  of  the  salable  condition  of  a 
live  plant,  as  compared  with  one  that  is  dead.  Insolvency  carries 
with  it  inability  to  presently  pay  indebtedness,  and  suspension  of  that 
function;  and  the  word  'resume,'  used  in  the  statute,  is,  I  think,  to 
be  taken  in  the  sense  of  taking  up  again  that  suspended  function,  so 
that  payment  of  the  indebtedness,  as  well  as  the  operation  of  the 
work  of  the  corporation,  after  temporary,  partial  or  complete  paraly- 
sis, may  be  'resumed'  with  safety  to  the  public  and  advantage  to  its 
stockholders.  This  point  was  not  involved  in  Cook  v.  East  Trenton  Pot- 
tery Co.,  53  N.  J.  Eq.  29  (1894),  and  I  do  not  understand  that  that  case, 
even  in  dictum,  holds  the  contrary  of  the  view  I  have  expressed.  That 
the  late  Vice-Chancellor  Van  Fleet  understood  the  statute  in  the  way  I 
have  interpreted  it,  I  think  is  manifest  in  his  course  of  thought  in 
Atlantic  Trust  Co.  v.  ConTOlidated  Electric  Storage  Co.,  49  N.  J.  Eq. 
402  (1892),  where  he  suggests  an  admirable  guide  in  the  appointment 
of  receivers  for  insolvent  corporations.  He  says:  'The  principle  which 
I  think  should  control  the  ccurt  in  the  exercise  of  this  power  is  this: 
Never  to  appoint  a  receiver  unless  the  proof  of  insolvency  is  clear 
and  satisfactory,  and  unless  it  also  appears  that  there  is  no  reason- 
able prospect  that  the  corporation,  if  let  alone,  will  soon  be  placed,  by 
the  efforts  of  its  managers,  in  a  condition  of  solvency.  To  illustrate: 
Where  the  corporation  attacked  is  shown  to  be  insolvent,  but  it  also 
appears  that  its  managers  are  honest  and  capable,  and  that  they  are 
striving  to  the  best  of  their  ability,  with  fair  prospect  of  success,  to 
relieve  the  corporation  from  its  embarrassment,  and  to  put  it  in  a 
condition  where  it  may  prosecute  its  business  successfully,  and  the 
property  of  the  corporation  is  free  from  judgment  or  other  lien  under 
which  it  may  be  sold  speedily  at  a  sacrifice,  the  court  should  not  in- 
terfere.' In  the  present  case,  the  corporation  is  incumbered  by  mort- 
gage under  foreclosure,  and  by  judgments  and  levies  is  prepared  for 
immediate  sale.  Its  actual  management  is  in  the  hands  of  a  minority 
of  its  directors.  The  receipts  from  its  business  are  habitually  taken 
from  the  state,  and  are  unaccounted  for  to  its  directors.  No  effort  is 
being  made  to  relieve  the  company  from  its  perilous  condition.  On 
the  contrary,  at  the  single,  but  irregular  meeting  of  directors  held  in 
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two  years,  an  effort  was  made  to  virtually  abandon  the  corporation. 
I  think  that  a  receiver  should  be  appointed.  It  may  be  doubtful 
whether  he  can  accomplish  much  for  the  relief  of  stockholders,  but 
there  appears  to  be  a  possibility  that  creditors  may  be  paid  through, 
his  instrumentality."  7 

Of  late  years  numerous  corporations  have  been  adjudged  insolvent 
and  receivers  appointed  therefor  without  any  interruption  of  their 
business  and  before  any  debt  has  actually  matured  without  payment, 
on  proof  merely  that  the  corporation  would  be  unable  to  meet  its  im- 
mediately maturing  obligations  and  that  a  scramble  would  ensue 
among  its  creditors,  resulting  in  inequality  of  distribution  of  its  as- 
sets. It  is  common  practice  to  declare  railroad,  gas,  water  companies 
and  other  public  service  corporations  and  even  ordinary  business  cor- 
porations insolvent,  and  appoint  a  receiver,  without  the  least  inter- 
ruption of  their  public  functions. « 

The  act  however  looks  to  the  suspension  of  the  ordinary  business 
of  the  company  or  some  overt  act  by  which  its  insolvency  can  be  as- 
certained and  declared.  The  court  cannot  undertake  to  investigate 
the  financial  ability  of  the  corporation  at  previous  periods,  founded 
upon  mere  failure  to  meet  its  engagements.^ 

96.  STATUTORY  PROHIBITION  OF  CONVEYANCE  AND  TRANS- 
FER OF  PROPERTY,  ETC.,  BY  CORPORATION  WHEN  IN- 
SOLVENT OR  IN  CONTEMPLATION  OP  INSOLVENCY. 

The  Corporation  Act  provides  (§  64)  that  whenever  any  corpora- 
tion shall  become  insolvent  or  shall  suspend  Its  ordinary  business  for 
want  of  funds  to  carry  on  the  same,  neither  the  directors  nor  any  of- 
ficer or  agent  of  the  corporation  shall  sell,  convey,  assign  or  transfer 
any  of  its  estate,  effects,  choses  in  action,  goods,  chattels,  rights  or 
credits,  lands  or  tenements;  nor  shall  they  or  either  of  them  make 
any  such  sale,  conveyance,  assignment  or  transfer  in  contemplation 
of  insolvency,  and  every  such  sale,  conveyance,  assignment  or  transfer 
shall  be  utterly  null  and  void  as  against  creditors;  provided,  that  a 
bona  fide  purchase  for  a  valuable  consideration,  before  the  corpora- 
tion shall  have  actually  suspended  its  ordinary  business,  by  any  per- 
son without  notice  of  such  insolvency  or  of  the  sale  being  made  in 
contemplation  of  insolvency,  shall  not  be  Invalidated  or  impeached. 

In  the  absence  of  statutory  prohibition,  a  corporation  may  sell  and 
transfer  its  property,  and  may  prefer  one  creditor  to  another,  al- 
though it  is  insolvent.i 


7 — Ft.  Wayne  Electric  Corp.  v.  Franklin  Electric  Light  Co.,  57  N.  J. 
Eq.  7  (1898);  affirmed  58  N.  J.  Eq.  579  (Court  of  Errors  &  Appeals, 
1899). 

8 — Relnhardt  v.  Interstate  Telephone  Co.,  71  N.  J.  Eq.  70  (1906);  Catlln 
v.  Vichachi  Mining  Co.,  73  N.  J.  Eq.  286   (1907), 

9 — Bedford  v.  Newark  Machine  Co.,  16  N.  J.  Eq.  117   (1863). 

1 — Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635  (Court  of  Errors  &  Appeals, 
1886). 


350  INSOLVENCY  AND  RECEIVERS. 

In  the  Revision  of  1874  the  statutory  prohibition  against  prefer- 
ences was  omitted,  the  original  act  was  repealed  and  the  statutory 
provision  now  contained  in  this  section  was  not  re-enacted  until  the 
Revision  of  1896.  In  the  interval,  the  court  of  errors  and  appeals 
applied  the  common  law  rule  as  stated  above,  holding  that  the  repeal 
of  the  original  act  clearly  indicated  a  legislative  intent  to  prohibit  no 
longer  the  acts  which  that  section  had  been  construed  to  prohibit.2 

It  was  held,  however,  that  the  board  of  directors  of  an  insolvent 
corporation  could  not,  by  mortgage  upon  the  corporate  property,  se- 
cure to  one  of  the  directors  the  payment  of  an  antecedent  debt  due  by 
the  company  to  such  director,  or  a  previous  liability  incurred  by  such 
director  for  the  corporation.  A  mortgage  had  been  made  by  a  solvent 
company  to  one  of  its  directors,  under  an  arrangement  that  such 
mortgage  should  be  kept  from  record  for  the  purpose  of  strengthening 
the  credit  of  the  company,  while  the  directors  should  test  the  success 
Of  the  corporate  business  at  the  risk  of  future  creditors,  and  the  mort- 
gage was  not  recorded  until  the  corporation  became  insolvent.  On 
the  ground  of  the  fiduciary  relation  of  the  director  it  was  held,  how- 
ever, that  the  mortgage  was  void.s 

The  object  of  the  statute  was  to  prevent  a  company  that  was  either 
insolvent,  or  in  contemplation  of  insolvency,  from  preferring  some 
creditors  to  others.  The  proviso  is  intended  to  protect  a  stranger, 
who,  in  good  faith  and  in  total  ignorance  of  the  situation  of  the  com- 
pany, makes  a  purchase  of  its  property,  and  pays  down  the  considera- 
tion money.  But  all  precedent  creditors  of  the  company  must  stand 
on  the  same  footing.* 

It  is  not  the  purpose  of  the  act,  however,  to  deprive  the  oflBcers  of 
an  incorporated  company  of  the  power  to  conduct  the  business  of  the 
company,  by  so  disposing  of  its  property  that  its  insolvency  may  be 
avoided  or  remedied,  if  such  action  is  taken  in  good  faith,  and  secures 
to  the  company  a  full  and  fair  consideration  passing  coincidently  with 
the  transfer  of  its  property  in  the  conduct  of  its  business.  Such  deal- 
ings are  in  no  sense  frauds.  The  company's  assets  after  such  a  trans- 
action, though  changed  in  their  nature,  are  still  intact  as  to  value  and 
ability  to  respond  to  creditors.  If  a  mortgage  be  so  made,  it  stands 
for  the  property  sold  or  transferred  in  good  faith.  But  the  act  is  in- 
tended to  prevent  the  officers  from  disposing  of  the  company's  assets 
to  those  of  its  creditors  who  are  favored  by  the  oflBcers.  Such  prefer- 
ential transactions  by  officers  of  corporations  have  always  been  held 
to  be  prohibited  while  this  statute  was  in  operation,  and  to  have  been 
permissible  while  it  was  off  the  statute-books.^ 


2 — Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635  (Court  of  Errors  &  Appeals, 
1886);  Vail  v.  Jameson,  41  N.  J.  Eq.  648  (Court  of  Errors  &  Appeals, 
1886). 

3 — Montgomery  v.  Phillips,  53  N.  J.  Eq.  203  (Court  of  Errors  &  Ap- 
peals,  1895). 

4— Wells  V.  Rahway  White  Rubber  Co.,  19  N.  J.  Eq.  402  (1869);  Coryell 
V.   New  Hope  Delaware   Bridge   Co.,    9   N.   J.   Eq.    457    (1853). 

5 — Wilkinson    v.    Bauerle,    41    N.    J.    Eq.    635    (Court   of   Appeals,    1886); 
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The  provisions  of  this  and  the  following  sections  are,  therefore, 
construed  as  requiring  the  affairs  of  any  incorporated  company  be- 
coming insolvent  to  be  put  in  a  train  of  proceedings  (the  form  of 
which  is  prescribed)  whereby  its  property  may  be  distributed  among 
its  creditors,  and  as  forbidding  the  preference  of  any  creditor  after 
insolvency  known  or  contemplated. s 

In  a  recent  case  the  defendant  contended  that  the  only  test  of  in- 
solvency which,  under  the  statute,  can  be  applied  is  whether  the  cor- 
poration had  at  the  time  the  challenged  act  was  done,  actually  sus- 
pended its  business,  relying  upon  the  language  of  Chancellor  Green, 
in  Bedford  v.  Newark  Machine  Co.,  16  N.  J.  Eq.  117,  120  (1863),  that 
the  suspension  of  its  ordinary  business  is  the  only  criterion  which  the 
statute  gives  to  ascertain  the  insolvency  of  companies  other  than 
banks.  The  court  said,  however:  "A  reading  of  the  terms  of  section 
64  will  show  that  the  prohibition  it  contains  becomes  applicable  when- 
ever the  corporation  becomes  insolvent,  or  suspends  its  ordinary  busi- 
ness for  want  of  funds  to  carry  on  the  same,  or  when  the  prohibited 
act  is  done  in  contemplation  of  the  company's  insolvency.  Here  are 
three  contingencies,  any  of  which  existing,  the  company's  officers  are 
precluded  from  transferring  its  property.  What  is  meant  by  insol- 
vency has  been  defined  by  this  court  and  the  court  of  appeals  so 
clearly  that  there  ought  not  to  be  any  further  question  about  it.  A 
review  of  the  cases  may  be  found  in  the  opinion  of  Vice-Chancellor 
Reed,  in  the  case  of  Skirm  v.  Eastern  Rubber  Manufacturing  Co.,  12 
Dick.  Ch.  Rep.  184.  The  court  of  appeals,  in  National  Bank  v.  Sprague, 
6  C.  E.  Gr.  538,  declared  that  'insolvency  means  a  general  inability  of 
a  debtor  to  answer  pecuniary  engagements,  and  it  does  not  follow  that 
he  is  not  insolvent  because  he  may  ultimately  have  a  surplus  after 
winding  up  his  affairs.'  It  seems  but  a  fair  construction  of  the  rec- 
ords 'suspend  its  ordinary  business  for  want  of  funds,'  etc.,  to  hold 
that  they  include  the  suspension  of  payment  of  the  company's  debts 
in  the  usual  conduct  of  trade."  ' 

"To  contemplate  insolvency  within  the  meaning  of  the  act,  is  to 
have  in  mind  something  more  than  the  mere  possibility  of  insolvency. 
The  failure  of  his  debtors  to  make  prompt  payment,  the  occurrence 
of  some  unexpected  event,  the  stringency  of  the  money  market,  may 
create  an  apprehension  in  the  mind  of  the  manufacturer  that  he  may 
be  unable  to  meet  his  obligations  as  they  mature.     He  may,  for  the 


Savage  v.  Miller,  56  N.  J.  Eq.  432  ("Court  of  Errors  &  Appeals,  1897),  and 
cases  cited;  Reed  v.  Helois  Carbide  Co.,  64  N.  J.  Eq.  231  (1902);  Miller  v. 
Gourley.  65  N.  J.  Eq.  237,  251  (1903). 

K — Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635  (Court  of  Errors  &  Appeals, 
1886);  Coryell  v.  New  Hope  Bridge  Co.,  9  N.  J.  Eq.  457  (1853);  Van 
Wagenen  v.  Savings  Bank,  10  N.  J.  Eq.  13  (1854);  State  Bank  v.  Re- 
ceiver, 3  N.  J.  Eq.  266  (1835);  Receivers  v.  Paterson  Gas  Co.,  23  N.  J. 
I,.  283  (1852);  Kinsela  v.  Cataract  Bank,  18  N.  J.  Eq.  158  (1866);  Wells  v. 
Rahway  White  Rubber  Co.,   19  N.  J.  Eq.  402    (1869). 

7 — Miller  v.  Gourley,  65  N.  J.  Eq.  237,  253  (1903);  see  also  cases  cited 
under   §    95   above. 
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moment,  be  doubtful  whether  he  will  or  will  not  be  able  to  go  on.  If 
he  succeeds  in  borrowing  enough  money  to  pay  his  obligations  and 
goes  on,  he  cannot  be  said  to  have  contemplated  insolvency  at  the  time 
he  borrows  the  money,  merely  because  he  had  in  mind  at  some  former 
time  the  possibility  of  becoming  insolvent  in  case  he  failed  to  borrow 
it.  This  is  the  language  of  common  sense,  no  less  than  of  the  au- 
thorities. In  Webster's  dictionary,  it  is  said  'we  contemplate  a  design 
when  the  means  are  at  hand  and  our  decision  is  nearly  or  quite  made.' 
In  Burrill's  Law  Dictionary,  contemplation  is  defined  as  'having  in 
view;  consideration  of  an  act  or  course  of  conduct  with  the  intention 
of  doing  or  adopting  it.'  In  Buckingham  v.  McLean,  13  How.  (U.  S.) 
167,  contemplation  of  insolvency  is  spoken  of  as  a  contemplation  of 
an  inability  to  pay,  as  debts  should  become  payable — 'whereby  a  man's 
business  is  broken  up.'  In  Belcher  v.  Prittie,  10  Bing.  423,  Justice 
Bosanquet  says:  'The  more  important  part  of  the  case  is  whether  this 
was  done  in  contemplation  of  bankruptcy;'  in  other  words,  'whether 
Mr.  M.,  at  the  time  he  assented  to  this  proposal  of  his  son  (a  proposal 
to  secure  certain  indebtedness)  expected  that  bankruptcy  would  take 
place;  *  *  *  whether  he  knew,  or  believed,  upon  the  1st  of  July 
that  his  affairs  would  end  in  bankruptcy.'  To  illustrate:  When  Gus- 
tave  Otto  found  that  the  Paillard  failure  had  made  it  necessary  for 
his  company  to  raise  money,  he  probably  said  to  himself:  'My  com- 
pany must  either  borrow  $40,000  in  cash  or  suspend  business.'  He 
was  then  contemplating  insolvency  on  a  contingency;  but  when  he 
was  informed  that  Mr.  Jenkins  was  willing  to  lend  the  money,  the 
contingency  on  which  he  had  contemplated  it  not  having  happened, 
the  idea  of  insolvency  ceased  to  be  present  to  his  mind  and  he  no 
longer  contemplated  it.  When  his  company  executed  the  mortgage 
he  contemplated,  not  insolvency,  but  the  reverse. 

"Any  other  construction  of  the  statute  would  make  it  impossible 
for  a  corporate  manufacturer,  temporarily  in  need  of  money,  to  pro- 
cure it  by  pledge  of  his  property,  although  by  procuring  it  he  would 
terminate  his  embarrassment.  The  lender's  security  would  always 
be  open  to  attack,  and  successful  attack,  if  at  any  time  in  the  future 
the  borrower  failed."  s 

The  statute  makes  a  distinction  between  the  case  of  an  antecedent 
debt  and  the  case  of  a  bona  fide  purchase  for  valuable  consideration 
paid  at  the  time  by  a  person  without  notice.  In  the  former  case,  if 
the  company  be,  in  fact,  insolvent,  or  if  it  contemplate  insolvency,  the 
ignorance  of  the  creditor  is  immaterial.s 

The  knowledge,  information  and  notice  of  the  insolvency  cannot 
depend,  however,  on  mere  constructive  notice,  or  what  will  put  the 
party  on  inquiry  only.    The  terms  of  the  act  imply  knowledge  either 


8 — Regina  Music  Box  Co.  v.  Otto  &  Sons,  65  N.  J.  Eq.  582  (1903);  af- 
firmed 68  N.  J.  Eq.  801  (Court  of  Errors  &  Appeals,  1905). 

9 — Regina  Music  Box  Co.  v.  Otto  &  Sons,  65  N.  J.  Eq.  582  (1903);  af- 
firmed 68  N.  J.  Eq.  801   (Court  of  Errors  &  Appeals,  1905). 
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of  the  party  himself,  or  imparted  to  him  by  someone  who  had  that 
knowledge,  and  not  mere  suspicion,  supposition,  or  belief  of  himself 
or  of  another,  imparted  to  him.io 

But  this  rule  does  not  apply  in  the  case  of  corporate  officers.  Thus 
where  the  president  and  treasurer  of  a  corporation  paid  to  them- 
selves claims  due  from  it,  within  ten  days  of  its  insolvency,  they  were 
charged  with  knowledge  thereof,  and  required  to  refund. n 

Nor  will  the  court  infer  bad  faith.  Thus  in  Shinn  v.  Kummerle,  72 
N,  J.  Eq.  828  (1907),  Vice-Chancellor  Leaming  refused  to  set  aside  a 
judgment  against  it  in  favor  of  the  wife  of  its  president  resulting 
from  his  activity  in  her  behalf  and  the  purposeless  inaction  of  the  re- 
maining directors. 

A  mortgage  or  other  transfer  of  the  property  of  a  corporation  is 
void,  if  made  when  the  corporation  is  insolvent,  or  after  it  has  sus- 
pended business,  although  the  corporation  was  solvent  and  had  not 
suspended  business  when  the  resolution  was  passed  authorizing  the 
execution  of  such  mortgage  or  transfer.12 

Where  the  directors  of  an  insolvent  corporation  ordered  that  cor- 
porate property  should  be  transferred  to  two  of  their  number,  who 
agreed  to  pay  certain  creditors,  and  the  remaining  property  was  in- 
sufficient to  pay  the  corporate  debts,  it  was  held  that  the  transfer  was 
made  in  contemplation  of  the  corporation  suspending  business  by 
reason  of  its  insolvent  condition  and  void  under  the  statute,  and  that 
the  receiver  of  the  corporation  was  entitled  to  recover  from  each 
transferee  the  value  of  the  property  received  by  him.  One  of  the  di- 
rectors who  paid  debts  of  the  corporation  in  consideration  of  the 
transfer,  was  held  to  be  entitled  to  be  subrogated  to  the  rights  of  the 
creditor  to  the  extent  of  the  debts. 13 

An  officer  of  a  corporation  paid  $25,000  for  property  purchased  for 
it.  He  received  its  bond  to  that  amount  on  that  account  and  subse- 
quently the  company,  when  insolvent,  adopted  a  resolution  pledging 
to  him  $15,000  more  bonds  as  collateral.  At  the  time  the  $25,000  was 
paid,  the  understanding  was  that  he  should  receive  bonds  as  collateral 
only  to  that  amount.  It  was  held  that  the  resolution  was  void  as  an 
attempt  in  contemplation  of  insolvency  to  protect  the  officer  and  in 
violation  of  the  provisions  of  the  act.i* 

A  shipbuilding  company  under  contract  to  construct  a  vessel  for 
another  company  became  unable,  for  want  of  funds,  to  proceed,  and  it 
suspended  business.  The  latter  company  had  paid  the  instalments 
called  for,  except  $9,000  of  an  instalment  which  was  withheld  because 
of  the  unwillingness  of  the  company  to  trust  the  corporation.  The 
shipbuilding  company  mortgaged  its  property  to  the  other  company 


10— Kinsela  v.  Cataract  City  Bank,  18  N.  J.   Eq.   158    (1866). 
11 — Jessup  V.  Thomason,  68  N.  J.  Eq.  443   (1904). 
12 — Wells  V.  Rahway  White  Rubber  Co.,  19  N.  J.  Eq.   402   (1869). 
13— Mills  v.  Hendershot,  70  N.  J.  Eq.  258    (1905). 

14_Porch  V.  Ag-new  Co..  70  N.  J.  Eq.   328    (1905);   affirmed  71  N.  J.  Eq. 
305    (Court   of   Errors   &  Appeals,   1906). 
N.  J.  Corp.  Law— 23 
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for  an  amount  in  excess  of  the  contract  price  to  enable  the  latter  com- 
pany to  raise  money  to  meet  further  payments  called  for.  The  com- 
pany paid  the  $9,000  and  later  advanced  $1,500.  The  financial  condi- 
tion of  the  shipbuilding  company  was  known  to  the  other  company. 
It  was  held  that  though  the  parties  in  good  faith  expected  that  the 
giving  of  the  mortgage  would  enable  the  shipbuilding  company  to 
continue  its  business,  the  mortgage  was  given  in  contemplation  of  in- 
solvency and  was  void,  except  as  to  the  $1,500  advanced.is 

A  mortgage  may  be  a  good  security  for  some  coinponent  parts  of 
the  mortgage  money  and  bad  as  to  the  residue  of  it.  Thus,  in  one 
case  certain  stockholders  were  indebted  to  the  corporation  for  the 
price  of  shares  of  its  capital  stock  issued  to  them,  and  by  arrange- 
ment between  these  stockholders  of  the  company  it  was  agreed  that 
the  price  they  owed  for  the  shares  should  be  by  the  stockholders  ex- 
pended in  the  purchase  of  land  for  the  company's  factory  site,  and 
the  price  and  other  money  was  so  expended  by  them.  One  of  the  two 
shareholders  took  title  to  the  land  in  his  own  name.  He  subsequently 
conveyed  the  land  to  the  company  which  then  gave  to  the  two  share- 
holders a  mortgage  securing  payment  to  them  of  the  amount  of  money 
expended.  It  was  held  that  the  mortgage,  so  far  as  it  secured  to  the 
stockholders  the  repayment  of  the  price  of  their  shares,  was  invalid 
as  to  creditors  of  the  company  and  also  as  to  other  stockholders. 
But  such  mortgage  was  held  to  be  a  valid  security  to  the  extent  that 
it  secured  other  presently  passing  considerations.is 

Where  it  appeared  that  a  corporation  had  actually  ceased  to  do  busi- 
ness, and  that  certain  notes  were  paid  after  protest,  a  contention  that 
they  were  paid  in  the  ordinary  course  of  business  was  held  to  be  with- 
out merit.i7 

A  mortgage  given  merely  to  secure  antecedent  debts  is  not  given 
for  "a  valuable  consideration,"  within  the  meaning  of  the  act.is 

A  sale  made  in  violation  of  the  act  may  be  avoided  at  law,  by  at- 
tachment or  replevin,  as  well  as  in  equity.is 

In  a  suit  attacking  a  chattel  mortgage  under  the  act,  the  receiver  is 
not  limited  in  challenging  the  defendant's  wrongful  acts  to  those  done 
after  his  appointment.20 

Under  clause  (e)  of  section  70  of  the  Federal  Bankrupt  act,  trus- 
tees in  bankruptcy  may  avoid  a  mortgage  made  by  a  New  Jersey  cor- 


15 — Barrett  v.  Perth  Amboy  Ship  Building,  etc.,  Co.,  73  N.  J.  Eq.  62 
(1907). 

16 — Reed  v.  Helois  Carbide  Specialty  Co.,  64  N.  J.  Eq.  231  (1903);  see 
also   Miller   v.    Gourley,    65    N.    J.    Eq.    237    (1903). 

17 — Miller  v.  Audenried,  67  N.  J.  Eq.  252  (1904);  affirmed  68  N.  J.  Eq. 
658    (Court  of  Errors   &  Appeals,   1905). 

18 — Empire  State  Trust  Co  v.  Trustees  of  Wm.  P.  Fisher  &  Co.,  67 
N.  J.  Eq.  602  (Court  of  Errors  &  Appeals,  1905). 

19 — Schmidt  v.  Perkins,  74  N.  J.  L.  785  (Court  of  Errors  &  Appeals, 
1907). 

20 — Pryor  v.  Gray,  70  N.  J.  Eq.  413  (1905);  affirmed  72  N.  J.  Eq.  436 
(Court  of  Errors  &  Appeals,  1907). 
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poration  which  the  creditors  of  the  corporation  might  avoid  under  the 
act.2i 

97.   PROCEDURE  IN  CHANCERY  IX  CASE  OF  INSOLVENCY. 

Whenever  any  corporation  shall  become  insolvent  or  shall  suspend 
its  ordinary  business  for  want  of  funds  to  carry  on  the  same,  any 
creditor  or  stockholder  may  by  petition  or  bill  of  complaint  setting 
forth  the  facts  and  circumstances  of  the  case,  apply  to  the  court  of 
chancery  for  a  writ  of  injunction  and  the  appointment  of  a  receiver  or 
receivers  or  trustees,  and  the  court  being  satisfied  by  aflBdavit  or  other- 
wise of  the  sufficiency  of  said  application,  and  of  the  truth  of  the  al- 
legations contained  in  the  petition  or  bill,  and  upon  such  notice,  if 
any,  as  the  court  by  order  may  direct,  may  proceed  in  a  summary  way 
to  hear  the  affidavits,  proofs  and  allegations  which  may  be  offered  on 
behalf  of  the  parties,  and  if  upon  such  inquiry  it  shall  appear  to  the 
court  that  the  corporation  has  become  insolvent  and  is  not  about  to 
resume  its  business  in  a  short  time  thereafter  with  safety  to  the  public 
and  advantage  to  the  stockholders,  it  may  issue  an  injunction  to  re- 
strain the  corporation  and  its  officers  and  agents  from  exercising  any 
of  its  privileges  or  franchises  and  from  collecting  or  receiving  any 
debts,  or  paying  out,  selling,  assigning  or  transferring  any  of  its  es- 
tate, moneys,  funds,  lands,  tenements  or  effects,  except  to  a  receiver 
appointed  by  the  court,  until  the  court  shall  otherwise  order.i 

The  Court  of  Chancery,  at  the  time  of  ordering  said  injunction,  or 
at  any  time  afterwards,  may  appoint  a  receiver  or  receivers  or  trus- 
tees for  the  creditors  and  stockholders  of  the  corporation. 2 

The  proceeding  against  an  insolvent  corporation  under  the  Cor- 
poration Act  is  summary  in  its  character  and  strictly  in  rem.  Its 
main  object  is  to  put  the  property  of  the  corporation  in  the  custody 
of  the  law,  so  that  its  proceeds  may  be  applied  in  due  course  of  ad- 
ministration to  the  payment  of  the  debts  of  the  corporation. 3 

Where  a  creditor  or  stockholder  comes  into  court  under  this  act,  it 
is  not  his  particular  grievance  the  court  is  to  redress,  or  his  indi- 
vidual interest  that  is  to  be  protected;  but  the  very  object  of  the  act 
is  to  protect  the  public  at  large  from  imposition,  and  to  promote  and 
secure  the  general  interest  of  the  stockholders  and  creditors.* 

A  bill  in  such  a  proceeding  which  embraces  the  ground  of  insolvency 
under  the  corporation  act  and  also  a  distinct  action  based  upon  the 
general  equity  jurisdiction  of  the  court  against  the  same  alleged  in- 
solvent corporation,  and  other  defendants,  is  multifarious. s 


21 — Empire  State  Trust  Co.  v.  Trustees  of  Wm.  F.  Fisher  &  Co.,  67 
N.  J.  Eq.  602   (Court  of  Errors  &  Appeals,  1905). 

1 — Corporation  Act,   §   65. 

2 — Corporation  Act,  §  66. 

3 — Albert  v.  Clarendon  Land  Investment  &  Agency  Co.,  53  N.  J.  Eq. 
•.623   (1895). 

4 — Rawnsley  v.  Trenton  Mutual  Life  Ins.  Co.,  9  N.  J.  Eq.  95  (1852). 

5 — Pierce  v.  Old  Dominion,  etc.,  Smelting  Co.,  67  N.  J.  Eq.  399  (1904). 


356  INSOLVENCY  AND  RECEIVERS. 

"This  proceeding,"  said  Vice-Chancellor  Stevenson  in  a  recent  case, 
"had  its  origin  in  an  act  of  the  legislature  of  the  state  of  New  York, 
passed  in  1825.  The  statutory  remedy  was  prosecuted  under  that  act 
by  the  attorney-general  of  the  state,  although  a  creditor  was  per- 
mitted to  bring  the  suit  himself.  If  you  go  to  the  very  origin  of  our 
act  you  find  that  the  legislative  intent  is  to  provide  a  means  by  which, 
on  behalf  of  the  public,  the  corporate  existence  or  the  corporate  op- 
erations of  a  creature  of  the  legislature  may  be  terminated  and  by 
which,  to  use  a  briefer  expression,  corporate  franchises  are  declared 
forfeited  to  the  state.  That  is  the  fundamental  conception  of  this 
whole  statutory  proceeding.  It  is  not  a  proceeding  by  a  creditor  to 
collect  a  debt.  It  is  not  a  proceeding  by  a  stockholder  to  enforce  his 
rights  as  a  member  of  the  corporation.  The  legislature  of  the  state 
of  New  Jersey  passed  the  first  act,  the  act  which  now  exists  in  the 
form  of  sections  65  and  66  of  our  present  Corporation  act,  following 
this  New  York  model  as  a  part  of  an  act  to  prevent  fraud  by  incorpo- 
rated companies.  It  was  not  an  act  regulating  a  creditor's  suit.  It  was  a 
radically  different  statute  from  the  one  that  I  referred  to  last  week, 
enacted  by  the  legislature  of  Delaware,  by  which,  when  a  corporation 
becomes  insolvent,  it  is  liable  to  have  its  assets  seized,  sequestrated 
and  administrated  for  the  benefit  of  creditors.  The  fundamental  idea 
of  the  act  was  to  prevent  a  corporation  from  going  on  in  business 
when  the  interests  of  the  stockholders  and  the  safety  of  the  public, 
including  of  course,  the  stockholders  and  creditors,  required  that  its 
franchise  should  be  forfeited  to  the  state.  That  is  indicated  in  the 
title  of  the  act,  and  every  provision  of  the  statute  bears  out  that  con- 
struction. It  is  true  that  the  legislature  saw  fit  to  permit  this  statu- 
tory remedy  for  the  protection  of  the  public  and  the  prevention  of 
fraud  to  be  instituted  by  any  stockholder  or  any  creditor.  But  it 
does  not  follow  from  that  that  what  was  done  was  to  establish  a  stock- 
holders' suit  or  a  creditors'  suit.  The  fact  that  it  was  not  a  cred- 
itors' suit  is  sufficiently  indicated  by  the  alternative — either  a  stock- 
holder or  a  creditor  may  institute  the  suit.  If,  when  a  creditor  in- 
stitutes it  it  is  a  creditors'  suit,  it  would  seem  to  follow  that  when  a 
stockholder  institutes  it  then  it  is  a  stockholders'  suit.  Now,  the 
slightest  reflection  upon  the  nature  of  a  creditors'  suit  against  a  cor- 
poration and  a  stockholders'  suit  against  a  corporation  will  show  how 
radically  different  those  two  things  are.  When  we  have  either  a  cred- 
itor of  a  stockholder,  qualified  to  appear  as  the  actor,  to  set  in  motion 
the  machinery  of  the  court  for  the  accomplishment  of  justice,  for  se- 
curing this  important  remedy  on  behalf  of  the  public  for  the  preven- 
tion of  fraud,  certainly  there  is  a  very  strong  indication  that  what  the 
statute  is  aimed  to  secure  is  the  redress  or  the  prevention  of  a  public 
wrong  rather  than  the  enforcement  of  a  private  right — a  private  right 
either  of  a  stockholder  qua  stockholder,  or  of  a  creditor  qua  creditor. 
About  forty  or  fifty  years  ago.  Chancellor  Williamson,  in  the  leading 
case  of  Rawnsley  v.  Trenton  Life  Insurance  Co.,  9  N.  J.  Eq.  95,  said 
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with  that  clearness  which  characterized  almost  everything  that  he 
ever  did  say,  it  is  not  the  particular  grievance  of  the  party  complain- 
ant which  is  redressed  in  this  proceeding;  it  is  the  public  grievance. 
I  am  giving  substantially  his  language;  I  have  recently  had  occasion 
to  quote  it  in  an  opinion.  It  is  not,  he  says  in  substance,  the  private 
interest  of  the  party  complainant;  it  is  the  public  interest  which  is 
cared  for,  including  the  general  interest  of  the  stockholders  and  cred- 
itors. The  view  that  I  entertain  of  the  character  of  this  proceeding 
is  that  it  is  more  in  the  nature  of  a  public  action  brought  not  in  the 
name  of  the  attorney-general  but  brought  by  direction  of  the  state  in 
the  name  of  any  person  who,  as  stockholder  or  creditor,  is  so  inter- 
ested in  the  assets  of  the  corporation  as  to  have  an  interest  in  institut- 
ing the  statutory  suit.  We  find  the  same  principle  illustrated  through- 
out our  jurisprudence.  A  criminal  law  is  enforced,  or  a  quasi  criminal 
law,  by  qui  tarn  actions,  actions  for  penalties,  where  private  prose- 
cutors are  allowed  to  intervene.  The  state  relies  upon  the  private  in- 
dividual to  institute  the  action,  the  primary  object  of  which  is  the 
protection  of  the  state.  I  take  it  that  in  this  case  the  substitution  in 
New  Jersey  of  the  attorney-general  as  the  necessary  actor  in  this  case 
by  any  stockholder  or  any  creditor  was  made  simply  because  the  legis- 
lative policy  could  be,  would  be  inevitably,  carried  out  more  fully  in 
greater  numbers  of  instances  by  leaving  the  power  to  institute  the 
proceedings  with  a  stockholder  or  a  creditor — any  stockholder,  or  any 
creditor;  because  that  being  so,  as  soon  as  the  condition  came  into 
existence,  which  it  is  the  intention  of  the  act  to  prevent  or  to  remedy, 
some  stockholders  or  some  creditor  would  have  sufficient  interest  in 
the  assets  which  would  be  distributed  as  the  result  of  the  final  decree 
to  set  the  machinery  of  the  court  in  motion  to  accomplish  directly  the 
object,  and  only  essential  object,  of  the  suit,  namely,  the  placing  of 
the  corporation  under  disabilities  with  reference  to  the  exercise  of  its 
franchises.  That  this  is  not  a  creditors'  suit,  but  that  it  is  such  a 
quasi  public  proceeding,  I  think  is  well  illustrated  by  the  fact  that  the 
suit  can  be  prosecuted  to  a  final  decree  and  the  corporation  can  be 
placed  under  disabilities,  and  then  an  order  can  be  made  dissolving 
the  corporation,  precisely  as  has  been  done  in  this  case,  without  ad- 
ministering any  assets  and  without  there  being  any  assets  capable  of 
administration  by  this  court.  I  might  say  in  this  connection  that 
Chancellor  Walworth  indicated  this  view  of  the  New  York  statute 
within  five  or  six  years  after  its  was  first  passed.  I  cited  the  case  in 
my  former  opinion  in  this  case.  *  *  *  in  this  connection  it  is 
worth  while  to  note  that,  according  to  the  well-settled  doctrine  of  this 
court,  while  this  suit  is  an  action  inter  partes  down  to  the  time  for 
the  decree  for  an  injunction,  it  then  ceases  to  be  an  action  inter  partes, 
the  complainant  no  longer  controls  the  cause,  and  the  stockholders 
and  creditors  have  to  be  brought  in.  I  never  heard  of  a  decree  fixing 
the  status  of  the  corporation  as  one  under  disabilities,  with  reference 
to  the  exercise  of  its  franchises  being  vacated  without  notice  to  all 


358  INSOLVENCY  AND  RECEIVERS. 

the  stockholders  and  all  the  creditors  of  the  corporation.  That  is  the 
sort  of  a  status  you  have  as  the  result  of  a  decree  in  this  suit  in  rem. 
Very  many  of  our  chancellors  have  remarked — I  think,  certainly,  the 
idea  is  expressed  in  a  number  of  reported  cases,  that  in  fact  all  of  the 
stockholders  and  all  of  the  creditors  constitute  a  single  party  com- 
plainant in  this  proceeding.  This  statement  is  based  on  the  idea  that 
the  actor  vrho  originates  the  proceeding  is  not  acting  in  a  private 
capacity,  merely  coming  into  court  with  his  own  private  grievance  as 
a  creditor  and  seeking  a  means  of  collecting  his  debt.  Nor  is  he  act- 
ing on  his  own  behalf  and  as  the  representative  of  creditors  with  a 
common  grievance  which  such  creditors  as  a  class,  have  against  the 
defaulting  debtor  corporation.  Nor  is  he  acting,  in  case  he  is  a  stock- 
holder, on  behalf  of  the  stockholders  as  a  class  for  the  redress  of  any 
injury  to  the  rights  of  such  stockholders.  When  a  corporation  is 
hopelessly  insolvent,  its  stockholders  are  interested  in  a  variety  of 
ways  in  having  its  activities  perpetually  enjoined  and  its  assets 
equitably  administered.  In  the  same  case  creditors  have  a  very  great 
interest,  in  some  respects  the  same  but  in  others  widely  different  from 
that  of  the  stockholders.  The  public  at  large,  as  has  so  often  been 
pointed  out,  has  a  further  distinct  interest  in  preventing  an  insolvent 
corporation  from  contracting  obligations  and  continuing  its  business 
operations  in  which  it  may  deceive  new  parties  and  thereby  perpetrate 
fraud.  All  these  parties  complainant,  with  their  various  and  different 
injuries  to  prevent  or  injuries  to  redress,  unite  in  securing  the  ac- 
complishment of  their  respective  purposes  by  having  our  statutory 
action  prosecuted  to  a  decree  which  disables  the  insolvent  corporation 
from  exercising  its  franchises.  The  extent  to  which  the  various 
classes  to  which  I  have  referred  derive  any  benefit  from  the  prosecu- 
tion of  the  statutory  action  to  a  final  decree,  or  beyond  that  point,  of 
course,  depends  upon  the  circumstances  of  each  particular  case. 

"Although  the  statute  does  not  provide  that  the  bill  or  petition  shall 
state  that  it  is  filed  on  behalf  not  only  of  the  petitioning  stockholder 
or  creditor  but  for  the  benefit  of  all  the  stockholders  and  creditors  who 
come  into  the  suit — although  such  statement  is  unnecessary  in  the 
bill  or  petition — it  is  almost  universally  inserted.  While  there  may  be 
some  difference  of  opinion  as  to  the  right  of  a  stockholder  or  creditor 
to  force  his  way  into  a  pending  suit  and  be  made  a  party  complainant, 
I  strongly  incline  to  the  view  that,  subject  to  the  regulation  by  the 
court,  such  intervention  will  be  allowed,  and  the  particular  stock- 
holder or  creditor  who  has  started  the  suit  cannot  arbitrarily  ex- 
clude these  other  parties  equally  interested  from  coming  into  a  suit 
which,  when  the  decree  goes,  confessedly  will  be  beyond  his  control. 
At  any  rate,  it  is  the  uniform  practice  to  admit  stockholders  and  cred- 
itors who  apply  to  be  made  parties  complainant,  and  while  I  have  not 
lately  looked  into  the  matter  I  do  not  recall  any  case  where  it  has 
been  directly  held  that  the  original  complainant  or  petitioner  can  ar- 
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bitrarily  prevent  such  intervention."  e  "The  status  of  the  corporation 
is  permanently  fixed  by  the  decree.  'But  the  status  is  not  the  status 
of  a  corporation  as  insolvent.  It  is  the  status  of  a  corporation  with 
respect  to  the  exercise  of  its  franchises.  The  status  that  is  deter- 
mined and  fixed  by  the  decree  is  that  of  a  corporation  under  disabili- 
ties, enjoined  from  exercising  its  franchises.  This  status  corresponds 
very  nearly  with  that  which  is  established  by  the  ordinary  decree  or 
order  in  the  case  of  proceedings  de  lunatico  inquirendo,  or  in  relation 
to  drunkards,  spendthrifts,  etc.,  which  result  in  placing  a  natural 
person  under  disabilities.  This  decree,  under  our  statute,  places  the 
corporation  under  disabilities,  and  that  is  the  direct  object  of  the  suit, 
and  in  large  numbers  of  instances  of  necessity  might  be  the  sole  re- 
sult of  the  suit,  although  practically  a  stockholder  or  creditor  of  an 
insolvent  corporation  would  hardly  be  induced  to  prosecute  a  some- 
what expensive  suit  in  equity  unless  after  the  direct  object  of  the  suit 
had  been  obtained  he  saw  as  an  incidental  result  some  advantage  to 
himself.  Now,  I  think  it  will  be  perceived  that  our  statutory  suit  is 
a  proceeding  more  in  the  nature  of  a  quo  tcarranto  than  a  creditors' 
bill  for  a  receivership.  In  the  case  of  a  creditors'  bill,  the  direct  ob- 
ject is  the  sequestration  of  the  assets  by  a  receiver,  and  any  injunc- 
tion is  ancillary  to  that  object.  If  there  are  no  assets,  and  conse- 
quently no  receivership,  it  would  be  a  strange  case  which  would  af- 
ford any  function  for  an  injunction.  On  the  other  hand,  in  the  case 
of  a  quo  warranto  suit,  the  direct  object  is  to  procure  a  forfeiture  of 
the  corporate  franchises — practically  corporate  death — and  a  receiver- 
ship in  those  states  where  there  can  be  a  receivership  in  a  quo  war- 
ranto case  is  purely  ancillary  and  dependent  upon  the  necessities  of 
the  particular  case — dependent  upon  the  existence  of  assets  to  be  re- 
ceived and  distributed.  That  the  appointment  of  a  receiver  is  not  the 
direct  object  of  our  statutory  suit  against  an  insolvent  corporation, 
that  such  appointment  is  purely  ancillary,  and  may  or  may  not  be 
made,  according  to  circumstances,  follows,  it  seems  to  me,  from  the 
fact  that  our  statutory  suit  may  be  maintained  against  a  corporation 
which  has  not  a  dollar  of  assets  and  has  no  expectation  of  ever  hay- 
ing any."  7 

The  meaning  of  the  word  "creditor,"  as  used  in  the  statute  in  de- 
fining the  classes  of  persons  who  are  authorized  to  maintain  this  stat- 
utory proceding,  has  been  discussed  in  several  cases.s 

It  is  settled  that  the  word  "creditor"  is  not  used  in  the  statute  in  a 


6 — Gallagher  v.  Asphalt  Co.  of  America,  67  N.  J.  Eq.  441   (1904). 

7 — Stevenson,  V.  C,  in  Gallagher  v.  Asphalt  Co.  of  America,  65  N.  J. 
Eq.   258    (1903). 

8 — Rosenbaum  v.  United  States  Credit  System  Co.,  61  N.  J.  L..  543 
(Court  of  Errors  &  Appeals,  1898);  Ft.  Wayne  Electric  Corporation  v. 
Franklin  Electric  Light  Co.,  57  N.  J.  Eq.  16  (1898);  Spader  v.  Mural  Dec- 
oration Manufacturing  Co.,  47  N.  J.  Eq.  18  (1890);  Bolles  v.  Crescent  Drug 
Co.,  53  N.  J.  Eq.  614  (1895);  New  Jersey  Insurance  Co.  v.  Meeker,  37  N.  J, 
L.  282   (1875). 
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narrow,  technical  sense.  "It  is  used  in  a  broad  sense,  and  I  think  it 
is  safe  to  say  that  the  general  intention  is  that  if  a  party  is  so  related 
to  the  corporation  and  its  assets  as  to  be  entitled  to  a  share  of  what 
is  divided  among  creditors — if  the  party  can  come  into  the  proceedings 
as  a  claimant  and  prove  his  claim  so  as  to  be  entitled  to  a  dividend,  it 
must  be  generally  true  that  he  is  qualified  as  a  creditor  to  institute 
the  proceedings  which  result  in  the  distribution  of  the  assets  in  part 
to  himself."  » 

The  Act  of  March  23,  1881  (P.  L.  1881,  p.  184;  Gen.  Stat.  p.  2112), 
regulating  suits  on  bonds  secured  by  mortgages  (see  Part  II  of  this 
book)  does  not  prevent  a  bondholder  or  coupon  holder  from  instituting 
insolvency  proceedings."* 

The  fact  that  creditors  institute  the  proceedings  with  ulterior  pur- 
poses of  self-advantage,  will  not  defeat  the  proceedings.^ 

To  enable  one  as  a  stockholder  to  institute  proceedings  under  the 
corporation  act  to  have  a  corporation  declared  insolvent,  he  must  be 
the  beneficial  owner  of  some  of  its  stock,  by  virtue  of  which  he  has  an 
interest  in  the  assets  of  the  corporation.12 

Thus  where  the  complainant  in  insolvency  proceedings  had  trans- 
ferred all  his  stock  in  defendant  company  to  another  corporation  in 
exchange  for  the  stock  of  the  latter  and  received  back  from  it  a  single 
share,  which  he  endorsed  in  blank  and  returned,  such  stock  being 
transferred  to  him  for  the  sole  purpose  of  enabling  him  to  qualify  as 
a  director  in  defendant  company,  it  was  held  that  he  was  not  a  stock- 
holder thereof  within  the  meaning  of  the  act.13 

Where  complainant  in  fact  owns  stock  in  defendant  corporation,  he 
may  sue,  though  the  stock  stands  in  the  name  of  the  broker  by  whom 
it  was  purchased  for  complainant.i* 

And  the  holder  of  a  voting  trust  certificate  of  beneficial  interest  in 
shares  may  sue.is 

An  application  for  the  appointment  of  a  receiver  of  a  corporation  on 
the  ground  of  its  insolvency,  is  not  defeated  by  proof  that  the  mis- 
fortunes of  the  corporation  are  due  to  the  wrongful  conduct  of  com- 


9 — Gallagher  v.  Asphalt  Co.  of  America,  65  N.  J.  Eq.  258  (1903);  hold- 
ing' that  holders  of  certificates  of  indebtedness  issued  under  a  deed 
of  trust  were  "creditors;"  see  also  Ft.  "Wayne  Electric  Corporation  v. 
Franklin   Electric   Light  Co.,    57   N.   J.    Eq.    16    (1898). 

10 — Reinhardt  v.  Interstate  Telephone  Co.,  71  N.  J.  Eq.  70    (1906). 

11 — Ft.  Wayne  Electric  Corporation  v.  Franklin  Electric  Light  Co., 
57  N.  J.  Eq.  16  (1898);  Catlin  v.  Vichachi  Mining  Co.,  73  N.  J.  Eq.  286 
(1907). 

12 — Hoopes  V.  Basic  Co.,  69  N.  J.  Eq.  679  (1905);  affirmed  72  N.  J.  Eq. 
426   (1907). 

13 — Hoopes  V.  Basic  Co.,  69  N.  J.  Eq.  679  (1905);  affirmed  72  N.  J.  Eq. 
426  (Court  of  Errors  &  Appeals,  1907). 

14 — Reinhardt  v.  Interstate  Telephone  Co.,  71  N.  J.  Eq.  70  (1906);  see 
also  O'Connor  v.  International  Silver  Co.,  68  N.  J.  Eq.  67;  affirmed  68 
N.  J.  Eq.  680   (1905). 

15 — O'Grady  v.  United  States  Independent  Telephone  Co.,  71  Atl.  1040 
(Court  of  Errors  &  Appeals,  1909). 
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■plainant.  Any  creditor  or  stockholder  has  a  statutory  right  to  apply 
for  a  receiver,  and  the  application  not  being  for  the  individual  benefit 
■of  the  applicant,  the  court  must  ascertain  whether  insolvency  exists 
and  whether  a  receivership  is  necessary  to  secure  to  the  creditors  an 
equal  distribution  of  the  assets,  or  whether  on  the  other  hand,  the 
company  will  be  able  in  a  short  time  to  resume  its  business  with  safety 
to  the  public  and  advantage  to  its  stockholders.  But  where  the  evi- 
dence justifies  the  belief  that  creditors  will  be  paid  and  the  business 
•of  the  corporation  resumed  if  a  receiver  is  not  appointed,  a  receiver 
will  not  be  appointed. le 

The  question  whether  the  complainant  is  a  stockholder  and  so  en- 
titled to  sue  may  be  tested  in  a  summary  manner  by  plea  in  case  the 
suit  is  commenced  by  bill  or  by  answer  in  case  it  is  instituted  by  peti- 
tion.17 

The  practice  is  to  make  the  corporation  the  sole  defendant  in  the  suit. 

"In  some  reported  instances,  another  defendant  has  been  joined  with 
the  alleged  insolvent  corporation  without  objection.  American  Ice 
Machine  Co.  v.  Paterson  Steam,  etc.,  Co.,  22  N.  J.  Eq.  72;  Goodheart 
V.  Raritan  Mining  Co.,  8  N.  J.  Eq.  73.  In  these  cases,  however,  and  in 
-others  not  reported,  where  such  joinder  has  occurred,  the  additional 
-defendant  has  been  brought  in,  I  think,  uniformly,  merely  because 
some  injunction  was  prayed  for  against  him  in  aid  of  the  forfeiture 
proceedings  against  the  defendant  corporation.  How  far,  in  this  stat- 
utory action  against  an  insolvent  corporation,  it  is  permissible  to  make 
•other  parties  than  the  corporation  defendants  in  order  to  aid  the  ef- 
fectual prosecution  of  the  action  against  the  corporation,  perhaps  may 
not  be  entirely  settled.  I  think,  however,  that  there  is  no  case — cer- 
tainly not  one  which  would  now  be  regarded  as  an  authority — where 
this  court  has  entertained  in  one  bill  the  statutory  action  in  the  nature 
of  a  quo  warranto  against  an  insolvent  corporation  and  a  distinct  ac- 
tion based  upon  the  general  equity  jurisdiction  of  the  court  against 
■this  same  alleged  insolvent  corporation  and  numerous  other  defendants 
who  are  made  parties  to  the  bill.  It  could  hardly  be  contended  that 
such  a  joinder  is  possible  where  the  statutory  action  is  instituted  by 
a  petition  and  not  by  a  bill.  Our  statutory  action,  as  we  have  seen, 
•is  an  action  in  rem,  and  results  in  fixing  the  status  of  the  corporation 
in  respect  of  the  exercise  of  its  franchises.  There  seems  to  be  no 
more  room  for  a  second  or  a  third  defendant  than  there  is  in  an  action 
to  have  a  person  or  corporation  adjudged  an  involuntary  bankrupt,  or 
in  an  information  in  the  nature  of  a  quo  warranto  to  have  judgment 
of  ouster  against  a  corporation  in  a  court  of  law.  Of  course,  if  our 
statutory  action  could  be  properly  regarded  merely  as  a  creditor's 
suit  to  sequestrate  and  distribute  the  assets  of  a  corporation,  such  as  is 
provided  for  by  the  Delaware  statute  and  the  provisions  of  the  revised 


16 — McMullin  v.  McArthur  Electric  Mfg.  Co..  73  N.  J.  Eq.  527   (1907). 
17 — Hoopes  v.  Basic  Co.,   69  N.   J.   Eq.   679    (1905);   affirmed  72   N.   J.   Eq. 
-426   (1907). 
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statutes  of  New  York  above  referred  to,  or  could  be  deemed  similar  ia 
nature  to  tbe  equitable  action  in  this  court  to  reach  unpaid  stock  sub- 
scriptions (Wetherbee  v.  Baker,  35  N.  J.  Eq.  501),  the  joinder  of  other 
parties  as  defendants  with  the  corporation  defendant  would  present  a 
very  different  aspect."  is 

The  chancellor  has  no  right  to  act  in  the  premises  except  on  the 
case  made  before  him.  The  bill  or  petition,  the  act  expressly  says, 
must  set  forth  the  facts  and  circumstances  of  the  case.  Affidavits  and 
proofs  may  be  read,  but  for  no  purpose  except  to  sustain  the  case  made 
by  the  bill,  and  by  the  opposite  party  in  its  disproof  and  denial.  "It 
will  not  do  simply  to  charge  that  the  company  is  insolvent,  and  then 
take  aflBdavits  to  show  facts  and  circumstances  not  alluded  to  in  the 
bill,  to  make  out  such  insolvency.  It  is  no  trifling  matter  for  the 
court,  where  the  legislature  have  incorporated  a  company  with  exten- 
sive powers,  by  the  exercise  of  which  a  large  amount  of  capital  ha& 
been  employed,  and  in  which  thousands  of  our  citizens  have  become  in- 
terested and  their  property  involved,  to  strip  it  in  a  summary  way  of 
all  its  franchises  and  privileges,  and  determine  the  rights  of  indi- 
viduals connected  with  it.  It  is  a  case  where  the  court  is  to  exercise 
great  caution;  and  I  think  I  may  safely  say,  where  a  single  stock- 
holder, together  with  a  creditor  of  the  company,  files  a  bill  under  this 
act,  if  the  bill,  taking  all  the  facts  and  circumstances  stated  as  true, 
will  not  justify  the  issuing  of  an  injunction;  no  aflBdavits,  or  proofs, 
respecting  the  collateral  matters,  though  they  tend  to  prove  the  com- 
pany insolvent,  will  justify  the  court  in  granting  the  prayer  of  the 
bill.  The  complainant  may  amend  his  bill,  and  make  a  case  upon 
which  the  court  can  act.  But  it  would  be  in  violation  of  the  well  es- 
tablished practice  of  this  court,  and  I  think  unjust,  for  the  court  ta 
exercise  the  powers  conferred  by  this  act  of  the  legislature,  unless  the 
facts  and  circumstances  of  the  case,  as  set  out  in  the  bill,  would  war- 
rant it.  It  is  a  summary  proceeding,  and,  in  its  nature  and  effect,  a 
final  hearing  upon  its  merits.  By  every  principle  of  practice  and 
pleading,  the  proofs  must  be  pertinent  to  the  issue:  secundum  alle- 
gata.'" 19 

No  process  ever  need  be  issued  and  no  process  in  case  the  proceed- 
ings are  begun  by  petition  is  prescribed  by  the  statute.  The  court 
gains  jurisdiction  by  the  giving  of  "reasonable  notice"  to  the  defend- 
ant corporation.  Upon  service  of  such  reasonable  notice  on  the  re- 
turn day  of  the  order  to  show  cause,  the  corporation  is  as  much  un- 
der the  jurisdiction  of  the  court  as  if  a  subpoena  or  a  summons  had 
been  served  upon  it  by  a  sheriff  or  other  public  officer.20 

"On  the  return   day  of  the  order  to  show  cause  the  statute  pre- 


18— Pierce  v.  Old  Dominion,  etc.,  Smelting  Co.,  67  N.  J.  Bq.   399    (1904). 

19 — Chancellor  "Williamson  in  Rawnsley  v.  Trenton  Mutual  Life  Ins. 
Co.,  9  N.  J.  Eq.  95  (1852);  see  also  Newfoundland  Railroad  Construction- 
Co.   V.    Schack,    40   N.   J.   Eq.    222    (Court   of   Errors   &   Appeals,    1885). 

20— Pierce  v.  Old  Dominion,  etc.  Smelting  Co.,  67  N.  J.  Eq.  399  (1904). 
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scribes  a  'summary'  hearing  of  the  'affidavits,  proofs  and  allegations 
which  may  be  offered  on  behalf  of  the  parties.'  Under  our  modern 
practice  in  the  vice-chancellors'  courts,  this  summary  hearing  often 
is,  and  always  will  be,  where  justice  so  requires,  a  complete  trial  of 
the  issues  presented  by  the  pleadings.  The  defendant  corporation  may 
present  an  answer  or  only  affidavits,  or  may,  without  answer  or  af- 
fidavits, contest  the  charges  contained  in  the  complainant's  petition 
or  bill.  Under  the  old  practice,  where  the  proofs  in  equitable  actions 
were  in  the  form  of  depositions,  the  very  sharp  distinction  between 
an  interlocutory  motion  for  a  receiver  in  an  ordinary  equity  suit  and 
this  summary  final  hearing  in  our  statutory  action,  would  naturally 
not  be  so  perceptible  as  it  is  at  the  present  time."  21 

"As  I  have  intimated,  the  older  reported  cases  may  sometimes  mis- 
lead, because  under  the  former  practice  of  this  court  the  summary 
hearing  provided  by  the  statute  might  in  form  be  the  same  proceed- 
ing as  a  motion  for  an  injunction,  or  a  motion  to  dissolve  an  injunc- 
tion. Oftentimes  the  parties,  by  consent  or  without  question,  sub- 
mitted the  controversy  over  the  status  of  the  corporation  to  the  judg- 
ment of  the  court  upon  the  bill,  answer  and  accompanying  affidavits, 
without  seeking  to  produce  any  further  testimony.  In  some  instances 
it  may  be  that  the  rules  applicable  to  motions  for  preliminary  in- 
junctions were,  without  question,  applied  to  the  situation.  Some- 
times, however,  depositions  were  taken  and  affidavits  were  served  and 
read  in  a  manner  not  pernaitted  by  the  practice  regulating  motions 
for  injunctions.  Parsons  v.  Monroe  Manufacturing  Co.,  4  N.  J.  Eq. 
192,  202. 

"In  Rawnsley  v.  Trenton  Mutual  Life  Insurance  Co.,  supra,  Chan- 
cellor Williamson  held  that  the  exercise  of  the  powers  conferred  by 
the  statute  upon  the  court  of  chancery  with  respect  to  the  issuing  of 
an  injunction  against  an  insolvent  corporation,  was  'a  summary  pro- 
ceeding and  in  its  nature  and  effect  a  final  hearing  upon'  the  merits 
of  the  bill  of  complaint.  And  the  same  learned  chancellor  allowed 
the  complainant  to  proceed  with  his  cause  to  a  final  hearing  on  the 
'pleadings  and  proofs.'  9  N.  J.  Eq.  347.  This  case  is  reported  twice. 
The  earliest  report  shows  that  while  the  chancellor  recognized  that 
what  he  was  engaged  in  conducting  was  a  final  hearing,  the  result  of 
that  hearing  was  determined  by  the  insufficiency  of  the  complainant's 
bill.  The  chancellor  (at  p.  97)  having  ruled  that  the  complainant 
might  amend  his  bill  'and  make  a  case  upon  which  the  court  could 
act,'  there  is  no  doubt  about  what  under  our  present  practice  the 
course  of  procedure  would  have  been.  The  summary  hearing  would 
have  been  continued  until  the  bill  had  been  amended  and  then  the 
case,  as  presented  by  the  amended  bill,  would  have  been  summarily 
tried.  The  chancellor,  however,  decided  that  the  'case  made  out  by  the 
pleadings  and  proofs'  did  not  warrant  a  decree  or  order  granting  the 


21 — Stevenson,  V.  C,  in  Pierce  v.  Old  Dominion,  etc.,  Smelting  Co.,  67 
N.    J.   Eq.    399    (1904). 
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prayer  of  the  bill.  The  complainant  then  proceeded  to  file  an  amended 
bill,  and  under  the  old  practice  of  the  court,  without  objection,  de- 
positions were  taken  and  the  cause  was  again  brought  to  a  final  hear- 
ing. Thus  a  second  final  hearing  was  had  of  a  cause  which  had  al- 
ready been  finally  heard.  No  objection  seems  to  have  been  inter- 
posed at  any  time  to  this  peculiar  course  of  procedure."  22 

'"If  upon  the  summary  hearing  (the  witnesses  on  both  sides,  for  in- 
stance, being  sworn  in  open  court,  and  the  proceeding  being  indistin- 
guishable from  an  ordinary  final  hearing)  the  decree  goes  that  the 
corporation  be  enjoined  from  exercising  its  franchises,  the  proceed- 
ings as  a  suit  inter  partes  is  ended,  and  what  follows  is  the  admin- 
istration of  a  trust  under  the  direction  of  the  court.  This  trust  arises 
from  the  situation  created  by  the  injunction  which  disables  the  cor- 
poration from  exercising  its  franchises  and  taking  care  of  its  property. 

"After  the  summary  final  hearing  no  process  of  subpoena  is  issued 
or  ought  to  be  issued.  The  entire  function  of  process  has  been  per- 
formed by  service  of  the  statutory  notice  under  the  direction  of  the 
court.  Whether  the  corporation  has  submitted  an  answer  upon  the 
summary  hearing,  or  only  offered  affidavits,  or  has  without  answer  or 
affidavits  appeared  and  contested  the  complainant's  case,  or  has  made 
default,  no  other  subsequent  final  hearing  can  be  had.  Long  before 
any  subsequent  final  hearing  could  be  brought  on,  under  the  practice 
of  the  court,  the  entire  assets  of  the  insolvent  corporation  might  be 
converted  into  cash  and  distributed,  and  under  a  comparatively  recent 
statute  the  corporation  itself  might  be  dissolved  by  an  order  of  the 
court  made  in  the  cause  of  proceeding.  The  opportunity  for  the  de- 
fendant corporation  to  file  an  answer  and  to  litigate  the  whole  cause 
of  action  set  forth  in  the  bill  or  petition  is  on  the  return  day  of  the 
order  to  show  cause  at  the  time  appointed  for  the  summary  final  hear- 
ing. Both  parties  on  this  hearing,  under  our  settled  practice,  are  al- 
lowed an  ample  opportunity  to  present  proofs.  No  surprise  is  tole- 
rated. The  hearing,  frequently,  may  be  continued  in  order  that  the 
whole  case  may  be  fully  and  fairly  tried.  The  limitations  upon  the 
use  of  affidavits,  under  out  ancient  practice,  and  particularly  under 
rule  122,  on  the  argument  of  motions  for  an  injunction  or  motions  to 
dissolve  an  injunction,  are  not  applicable  to  this  summary  hearing  un- 
der our  statute.  Before  these  summary  hearings  became  to  so  large 
an  extent  practically  confined  to  the  vice-chancellors'  courts,  the  chan- 
cellor frequently  made  an  order  for  the  taking  of  depositions  before  a 
master  on  notice,  subject  to  the  right  of  cross-examination,  and  ad- 
journed the  hearing  until  the  depositions  so  taken  could  be  presented. 
At  present  this  course  is  sometimes  taken  in  the  vice-chancellors' 
courts,  but  frequently  the  whole  cause  is  tried  upon  oral  testimony, 
precisely  like  any  other  equity  cause  on  final  hearing.  If,  as  the  re- 
sult  of   this   summary   final    hearing,   the   complainant   or    petitioner 


22 — Stevenson,  V.  C,  in  Pierce  v.  Old  Dominion,  etc.,   Smelting  Co.,  51 
N.    J.    Eq.    399    (1904). 
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fails  to  sustain  his  case,  the  action  of  the  court  is  not  a  mere  order 
denying  a  motion  and  vacating  an  order  to  show  cause,  leaving  the 
suit  still  pending,  but  a  final  decree  dismissing  the  petition  or  bilL 
After  the  defendant  corporation  has  been  brought  into  court  by  serv- 
ice of  the  statutory  notice,  has  presented  its  answer  or  its  answering 
aflBdavits,  and  both  parties  have  had  an  ample  opportunity  to  present 
their  proofs,  oral  and  written,  and  then  the  court  has  decided  that  the 
proofs  fail  to  sustain  the  complainant's  case — fail  to  show  that  the  de- 
fendant is  insolvent  to  the  extent  defined  by  the  statute,  and  that 
therefore  no  injunction  should  be  issued  or  receiver  be  appointed — the 
complaining  creditor  or  stockholder  cannot  continue  to  prosecute  his 
suit  and  bring  on  a  further  subsequent  final  hearing,  upon  which  his 
cause  will  be  tried  over  a  second  time  and  the  defendant  be  subjected 
to  a  second  defence. 

"On  the  other  hand,  if  upon  this  summary  hearing  the  defendant, 
having  a  full  opportunity  to  present  its  answer  and  proofs,  has  failed 
to  meet  the  case  of  the  complainant  and  has  been  disabled  from  ex- 
ercising its  franchise  by  an  injunction  and  thereupon  has  lost  title  to 
all  its  assets  by  transfer  thereof  to  a  receiver,  it  cannot  file  an  an- 
swer, if  it  has  not  already  done  so,  and  proceed  through,  perhaps,  six 
months  or  a  year  to  litigate  the  complainant's  cause  as  a  pending 
suit  in  the  manner  prescribed  for  all  causes  prosecuted  under  the  gen- 
eral equity  jurisdiction  of  the  court.  If  such  be  the  case  it  would  be 
necessary  to  delay  distribution  of  the  assets  until  the  end  of  the  cause. 
It  would  seem  also  that  a  similar  delay  would  have  to  be  made  in  the 
entry  of  any  order  dissolving  the  corporation. 

"Whatever  may  be  the  finding  of  the  court  upon  the  summary  hear- 
ing, the  matter  which  is  then  contested  by  the  parties,  the  status  of 
the  corporation  becomes  res  adjudicata  by  whatever  decree  or  order 
the  court  may  make.  Both  parties  to  the  litigation  have  their  day  in 
court* — their  ample  opportunity  to  present  pleadings  and  proofs  to 
sustain  their  respective  contentions. 

"If  either  is  dissatisfied  with  the  decision  of  the  court  the  remedy 
is  an  appeal  to  the  court  of  errors  and  appeals.  The  litigation  in  this 
court  over  the  cause  of  action  set  forth  in  the  petition  or  bill  is  ended. 

"If  the  action  of  the  court  of  chancery  on  this  summary  hearing  is 
only  an  interlocutory  order  and  not  a  final  decree  in  the  cause,  dis- 
posing finally  of  the  statutory  cause  of  action  set  forth  in  the  petition 
or  bill,  when,  it  may  be  asked,  is  such  a  final  decree  ever  rendered 
under  our  present  practice?  If  the  corporation  does  not  appear,  or 
appears  but  files  no  answer,  it  is  not  the  practice  to  take  a  decree  pro 
confesso  and  then  take  proofs  ex  parte  and  bring  on  the  cause  for  a 
final  decree.  If,  however,  a  final  decree  is  not  reached  upon  the  sum- 
mary hearing  such  proceeding  would  seem  to  be  proper  and  even 
necessary. 

"Upon  filing  the  bill  or  petition  a  preliminary  order  of  injunction, 
restraining  the  defendant  corporation  from  transferring  its  assets,  is 
generally  made.    Originally  a  preliminary  writ  of  injunction  was  is- 
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sued.  Such  preliminary  restraint,  however,  does  not  disable  the  cor- 
poration permanently  from  exercising  its  franchises.  The  earlier 
cases,  it  is  true,  indicate  that  the  practice  was  to  issue  a  writ  of  in- 
junction 'according  to  the  prayer  of  the  bill,'  which  would  include 
restraint  upon  the  exercise  of  the  corporate  franchises;  but  this  pre- 
liminary injunction  was  limited  in  its  operation  in  cases  where  an 
interruption  of  the  business  of  the  corporation  pending  the  hearing 
on  the  return  of  the  order  to  show  cause  might  be  injurious.  It  was 
only  upon  the  summary  hearing,  after  notice  to  the  defendant  cor- 
poration, that  the  'full  injunction,'  i.  e.,  the  complete  statutory  in- 
junction permanently  disabling  the  corporation  from  exercising  its 
franchises,  was  allowed  to  go.  (Parsons  v.  Monroe  Manufacturing 
Co.,  4  N.  J.  Eq.  187,  192,  202  (1842);  Brundred  v.  Paterson  Machine 
Co.,  4  N.  J.  Eq.  294,  299,  309  [1843]  j. 

"The  power  of  the  court  of  chancery  under  this  statute,  if  such 
power  exists,  to  strip  a  defendant  corporation  of  the  right  to  exercise 
its  franchises,  to  condemn  it  and  suspend  its  life,  if  not  put  it  prac- 
tically to  death,  before  giving  it  a  hearing,  has  never  so  far  as  I  am 
aware,  been  exercised. 

"Immediately  upon  filing  the  bill  also  a  receiver  of  the  corporate 
assets  may  be  appointed  in  a  proper  case  without  notice  to  the  de- 
fendant corporation,  but  unless  the  defendant  corporation  has  ap- 
peared and  the  'summary  hearing'  has  thereupon  been  held  and  the 
statutory  injunction  has  been  ordered,  such  a  receiver  is  a  mere 
custodian,  takes  no  title  under  the  statute,  is  appointed  under  the 
general  equity  power  of  the  court  which  always  appertains  to  the 
court  whether  exercising  its  ancient  jurisdiction  or  some  special  and 
novel  jurisdiction  conferred  by  statute.  One  reason  why  novel  stat- 
utory equitable  actions  are  created  is  because  the  court  of  chancery 
is  equipped  with  these  special  instruments,  such  as  injunctions  and 
receiverships,  for  the  preservation  of  property  and  the  accomplish- 
ment of  justice."  23 

"In  the  case  of  Franklin  Electric  Light  Co.  v.  Fort  Wayne  Electric 
Corporation,  58  N.  J.  Eq.  543,  the  dictum  of  Mr.  Justice  Van  Syckel 
is  liable  to  be  misunderstood.  Chancellor  McGill  held  in  this  court 
in  that  case  that  the  decree  for  an  injunction  restraining  the  corpora- 
tion from  exercising  its  franchises  was  a  final  decree.  This  accords 
with  the  view  expressed  by  Chancellor  Williamson  and  with  the  uni- 
form practice  since  his  time  in  this  court.  The  court  of  errors  and 
appeals  sustained  the  decision  of  the  chancellor  upon  the  merits  of 
the  case,  but  Mr.  Justice  Van  Syckel  expressed  the  opinion  that  a  bill 
of  review  was  not  necessary  in  order  to  obtain  a  reconsideration  in 
the  court  of  chancery  of  the  order  appointing  a  receiver,  and  stated 
that  'the  order  entered  was  not  a  final  decree  but  a  mere  interlocutory 
order  in  the  progress  of  the  case.'     The  order  appointing  a  receiver  is 

23 — Stevenson,  V.  C,  in  Pierce  v.  Old  Dominion,  etc..  Smelting  Co..  67 
N.   J.   Eq.    399    (1904). 
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not  necessarily  a  part  of  the  final  decree.  The  final  decree  is  the  de- 
cree of  an  injunction,  this  most  effective  and  fatal  decree,  which 
virtually  destroys  the  corporation  like  a  judgment  of  ouster  in  a  quo 
warranto  case  and  prevents  the  corporation  from  perpetrating  fraud. 
The  order  appointing  a  receiver  may  be  made  in  connection  with  and 
as  a  part  of  the  final  decree,  or  may  be  made  at  any  time  after  the 
final  decree,  as  the  statute  expressly  provides.  The  order  appointing 
a  receiver  may  be  embodied  in  the  final  decree  or  may  constitute  the 
subject-matter  of  a  separate  subsequent  order.  Considered  by  itself, 
the  order  appointing  a  receiver  is  properly  to  be  classified  among  in- 
terlocutory orders.  It  has  never  been  intimated,  so  far  as  I  am  aware, 
that  the  decree  of  the  court  of  chancery,  made  upon  the  summary  hear- 
ing prescribed  by  the  statute,  either  dismissing  the  petitioner's  petition 
or  the  complainant's  bill,  or  ordering  that  the  statutory  injunction  be 
issued  disabling  the  corporation  from  the  exercise  of  its  franchises,  is 
not  a  final  decree."  24 

If  upon  bill  and  answer  the  court  is  not  satisfied  of  the  insolvency 
of  a  corporation,  an  injunction  allowed  on  the  bill  will  be  dissolved.25 

The  stockholders  of  a  corporation  cannot  intervene,  in  an  insolvency 
suit  against  it,  to  interpose  defences  that  the  corporation  itself  cannot 
set  up.26 

"It  was  asked,  in  argument,  where  was  the  necessity  of  the  act  pro- 
viding that  an  injunction  should  be  issued  to  restrain  the  company,  its 
officers  and  agents,  from  paying  out,  selling,  assigning,  or  transferring 
any  of  the  estate,  moneys,  funds,  etc.,  of  the  said  company,  if  such 
transfers  were  void  without  the  injunction.  The  answer,  I  think.  Is 
obvious.  The  injunction  prohibits  all  payments  and  transfers.  With- 
out the  injunction,  they  were  all  valid,  except  such  as  were  fraudulent; 
and  all  were  fraudulent  which  were  made  in  contemplation  of  bank- 
ruptcy, and  for  the  purpose  not  of  paying  their  debts  in  the  ordinary 
course  of  business,  but  to  defeat  the  object  of  the  act,  and  in  view  of 
insolvency,  giving  an  undue  preference  to  particular  creditors.  It  is 
very  plain  to  be  seen  that  a  bank  may  be  in  such  a  condition  as  to 
render  it  very  proper  for  the  court  to  interfere  by  an  injunction  under 
the  act;  and  yet,  without  such  interference,  the  directors  might  go  on, 
bona  fide,  in  the  ordinary  transaction  of  the  business  of  the  bank,  and 
all  transfers  made  under  such  circumstances  would  be  good.  Why? 
Because  they  were  made  not  in  contemplation  of  bankruptcy,  but  to 
prevent  that  very  catastrophe.  The  payment  or  transfer  of  property 
in  the  usual  course  of  trade,  if  made  to  sustain  the  bank,  and  continue 
its  business,  is  a  bona  fide  payment  or  transfer.  If  contemplating  bank- 
ruptcy, and  in  view  of  that,  and  to  secure  some  advantage  on  that  ac- 


24 — Stevenson,  V.  C,  In  Pierce  v.  Old  Dominion,  etc.,  Smelting  Co..  67 
N.    J.   Eq.    399    (1904). 

25— Goodheart  v.  Raritan  Mining  Co.,  8  N.  J.  Eq.  73   (1849). 

26 — Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  Co..  64  N.  J.  Eq. 
B21    (1903). 
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count,  such  payment  or  transfer  is  made,  it  is  not  bona  fide,  but  de- 
feats the  object  of  the  act,  and  on  that  account  is  unlawful."  27 

"It  is  further  insisted  that  this  power  of  issuing  an  injunction  cannot 
be  exercised  against  a  corporation,  other  than  a  bank,  until  the  com- 
pany has  actually  suspended  business.  The  phraseology  in  many  parts 
of  this  act  is  obscure,  and  there  is  something  in  the  language  used  in 
the  sixth  section  that  might,  at  first  view,  lead  to  this  impression.  The 
language  is,  'if  upon  such  inquiry  into  the  matters  or  cause  of  com- 
plaint, it  shall  be  made  to  appear  to  the  Chancellor  that  the  said  com- 
pany has  become  insolvent,  and  shall  not  be  about  to  resume  its  busi- 
ness in  a  short  time  thereafter,  with  safety  to  the  public  and  advantage 
to  the  stockholders',  then  an  injunction  may  issue.  *  *  *  This 
section  was  no  doubt  intended  to  mean  nothing  more,  than  that  in 
cases  where  the  company  has  suspended  business,  the  Chancellor  will 
inquire  into  the  prospect  of  its  resuming  again  with  safety  to  the  pub- 
lic, and  was  not  intended  to  limit  the  powers  of  the  court  to  the  hap- 
pening of  such  an  event.  In  some  cases  the  company  will  have  stopped 
business,  and  in  some  not;  if  they  have  stopped,  it  will  then,  and  very 
properly,  enter  into  the  consideration  of  the  case  as  to  what  the  pros- 
pect of  its  again  resuming  is."  28 

Where  a  mortgage  is  made  by  an  insolvent  corporation,  pending  a 
suit  by  a  creditor  to  wind  it  up  as  an  insolvent  corporation,  and  also 
in  violation  of  an  injunction  issued  by  the  court  of  chancery,  the  mort- 
gage is  a  nullity,  and  a  subsequent  dismissal  of  the  creditor's  suit  will 
not  render  the  mortgage  a  valid  instrument.29 

No  statutory  receiver  can  be  appointed  unless  the  statutory  injunc- 
tion, which  is  the  object  of  the  suit,  is  also  ordered  or  has  been  already 
ordered.  A  mere  restraining  order  or  a  preliminary  writ  of  injunction, 
"limited"  in  its  operation,  is  not  a  sufficient  basis  for  the  making  of 
an  order  appointing  the  statutory  receiver.so 

It  does  not  follow  that  because  an  injunction  is  granted,  receivers 
should  be  appointed.  In  Oakley  v.  The  Paterson  Bank,  2  N.  J.  Eq. 
173    (1839),  Chancellor  Pennington  said: 

"I  am  now  moved,  under  the  eigth  section  of  the  aforesaid  act,  to- 
appoint  receivers  to  take  charge  of  the  effects,  and  wind  up  the  con- 
cerns of  the  bank.  This  I  am  authorized  to  do,  'if  the  circumstances 
of  the  case  and  the  ends  of  justice  require  it.'  This  authority  is  a 
delicate  one  to  be  exercised.  *  *  *  The  effect  of  appointing  receivers 
is  to  take  the  property  out  of  the  hands  and  control  of  those  persons 
to  whom  the  stockholders  *  *  *  have  confided  it.  After  the  best 
reflection  in  my  power  to  bestow  on  the  subject,  I  have  come  to  the 
conclusion  that  receivers  ought  not  to  be  appointed.     It  by  no  means 


27 — Receivers  of  Peoples  Bank  v.  Paterson  Savings  Bank,  10  N.  J.  Eq. 
13    (1854). 

28 — Parsons  v.  Monroe  Manufacturing  Co.,  4  N.  J.  Eq.  187  (1842). 

29 — Bissell  v.  Besson,  47  N.  J.  Eq.  580  (Court  of  Errors  &  Appeals,  1890). 

30_pierce  v.  Old  Dominion,  etc.,  Smelting  Co.,  67  N.  J.  Eq.  399    (1904); 
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follows  that  because  an  injunction  is  granted,  receivers  should  be  ap- 
pointed.   They  are  independent  questions."  si 

A  receiver  should  not  be  appointed  if  it  appears  that  the  directors 
are  closing  its  affairs,  and  that  such  directors  are  in  all  respects  trust- 
•worthy.32 

But  as  a  general  rule,  where  a  corporation  is  declared  insolvent  under 
the  act,  receivers  will  be  appointed.  The  court  will  not  leave  the  man- 
agement of  the  affairs  of  the  corporation  in  the  hands  of  the  directors, 
unless  it  is  shown  to  be  for  the  interest  of  the  creditors  and  stock- 
holders that  this  should  be  done. 33 

"The  man  who  is  appointed  receiver  upon  the  return  day  of  the  order 
to  show  cause  or  upon  the  appearance  of  the  corporation  upon  the 
filing  of  the  bill,  is  the  statutory  receiver.  He  is  appointed  after  the 
summary  final  hearing  prescribed  by  the  statute  has  been  held,  and  this 
summary  final  hearing,  under  our  practice  and  under  a  general  prin- 
ciple of  law  and  justice,  can  only  be  held  after  the  corporation  has 
been  brought  into  court  by  notice,  or  has  voluntarily  appeared.  The 
receiver  so  appointed  takes  title  to  the  assets,  and  the  further  pro- 
ceeding on  notice  to  all  stockholders  and  creditors  effects,  or  may  effect, 
merely  a  substitution  of  another  person  as  receiver.  There  is  no  dis- 
tinction between  the  titles  of  these  two  receivers,  and  the  use  of  the 
term  'temporary  receiver'  as  applied  to  the  first  appointee,  is  liable  to 
mislead.  The  term  'temporary  receiver,'  perhaps,  might  better  be  con- 
fined to  the  mere  custodian  receiver  who  is  often  appointed  upon  the 
filing  of  the  bill  under  the  general  equity  power  of  the  court,  in  order 
to  preserve  the  assets  from  waste  until  the  hearing  can  be  had  which 
will  determine  whether  the  corporation  is  to  be  disabled  or  not  and 
its  assets  vested  in  a  receiver."  34 

The  whole  proceeding  may  end  in  placing  the  corporation  under  dis- 
abilities by  the  injunction;  enjoining  it  from  exercising  its  franchises; 
or  the  proceeding  may  go  a  step  farther  and  there  may  be  an  order  dis- 
solving the  corporation,  and  there  may  never  be  a  receivership. 35 

The  United  States  circuit  court  in  New  Jersey  had,  in  a  suit  by  a 
foreign  creditor  of  a  New  Jersey  corporation,  appointed  a  receiver,  who 
had  taken  charge  of  all  the  assets  of  the  corporation  that  were  capable 
of  being  seized  and  had  undertaken  the  collection  of  amounts  due  from 
stockholders  on  account  of  unpaid  subscriptions,  and  in  such  suit  the 


31 — See  also  Rawnsley  v.  Trenton  Mutual  Life  Ins.  Co.,  9  N.  J.  Eq.  457 
(1853);  Nichols  v.  Perry  Patent  Arm  Co.,  11  N.  J.  Eq.  126  (1856); 
Gallagher  v.   Asphalt  Co.   of  America,   67  N.   J.   Eq.   441    (1904). 

32 — City  Pottery  Co.  v.  Tates,  37  N.  J.  Eq.  543  (Court  of  Errors  & 
Appeals,    1883). 

33— Nichols  v.  Perry  Patent  Arm  Co.,  11  N.  J.  Eq.  126  (1856).  See  also 
Fitzgerald  v.  State  Mutual  B.  &  L.  Ass'n,  74  N.  J.  Eq.  440  (Court  of  Er- 
rors &  Appeals,  1908). 

34 — Stevenson,  V.  C,  in  Gallagher  v.  Asphalt  Co.  of  America,  67  N.  J. 
Eq.    441     (1904). 

35 — Gallagher  v.  Asphalt  Co.  of  America,  67  N.  J.  Eq.  441  (1904). 
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federal  court  had  also  issued  an  injunction  against  the  insolvent  cor- 
poration in  the  terms  prescribed  by  the  New  Jersey  statute.  The  equit- 
able action  under  the  statute  was  then  commenced  in  the  court  of 
chancery  of  New  Jersey  and  a  final  decree  was  made  therein  that  an 
injunction  issue  disabling  the  corporation  from  exercising  its  fran- 
chises, but  the  application  for  a  receiver  upon  the  final  decree  was 
denied.  (65  N.  J.  Eq.  258).  The  motion  for  a  receiver  being  renewed, 
and  it  not  appearing  that  there  were  assets  beyond  the  scope  of  the 
federal  receivership,  it  was  held  that  the  motion  should  be  denied.ss 

In  a  case  where  the  chancellor  declined  to  appoint  a  receiver,  he  said: 
"The  management  being  left  in  the  hands  of  the  directors,  they  will 
hereafter  act  under  the  immediate  control  and  direction  of  the  court. 
They  will  be  enjoined  from  exercising  any  of  the  franchises  of  the 
company,  except  so  far  as  may  be  necessary,  in  the  most  expeditious 
and  economical  manner,  to  collect  its  dues  and  pay  its  debts.  They  will 
be  required  from  time  to  time  to  make  such  report  as  will  keep  the 
Chancellor  advised  of  the  condition  of  the  company,  and  accomplish  the 
ends  contemplated  by  the  act  of  the  legislature."  sf 

98.  ELIGIBILITY,    SELECTION    AND    QUALIFICATION    OF    RE- 
CEIVER. 

The  statute  is  silent  as  to  the  facts  to  be  considered  by  the  court  In 
the  selection  and  eligibility  of  the  person  to  be  appointed  receiver. 
These  matters  rest,  therefore,  in  the  discretion  of  the  chancellor. 
Where  the  parties  to  the  proceeding  agree,  the  court  will  usually  ap- 
point their  nominee. 

Ordinarily  an  oflJcer  of  a  corporation,  under  whose  management  it 
has  become  insolvent,  is  not  a  proper  person  to  be  appointed  its  re- 
ceiver. "The  reason  of  the  rule  is  obvious:  A  person  who  cannot,  with 
the  aid  of  others,  manage  a  business  successfully,  is,  as  a  general  rule, 
unfit  to  wind  it  up  alone."  i 

Every  receiver  shall  before  acting  enter  into  such  bond  and  comply 
with  such  terms  as  the  court  may  prescribe,  and  take  and  subscribe  the 

following  oath  or  affirmation :  "I do  swear  (or 

affirm)  that  I  will  faithfully,  honestly  and  impartially  execute  the 
powers  and  trusts  reposed  in  me  as  receiver,  for  the  creditors  and 

stockholders  of  the   ,  and  that  without  favor  or 

affection,"  which  oath  or  affirmation  shall  be  filed  in  the  office  of  the 
clerk  in  chancery  within  ten  days  after  the  taking  thereof.2 

A  surety  of  a  receiver  in  chancery  is  held  to  be  concluded,  in  an 
action  at  law  on  the  bond,  by  the  amount  found  due  on  an  account 


36— Gallagher  v.  Asphalt  Co.  of  America,  67  N.  J.  Eq.  441  (1904). 

37 — Rawnsley  v.  Trenton  Mutual  Life  Ins.  Co.,  9  N.  J.  Eq.  347  (1853). 

1 — McCullough  V.  Merchants'  Loan  &  Trust  Co.,  29  N.  J.  Eq.  217  (1878); 
see  also  Freeholders  of  Middlesex  County  v.  State  Bank  of  New  Bruns- 
wick,   28   N.   J.   Eq.    166    (1877). 

2 — Corporation  Act.    §    67. 
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taken  in  chancery,  he  having,  by  due  notice,  had  an  opportunity  to 
intervene  in  the  taking  of  such  account.3 

99.   EFFECT  OP  THE  APPOINTIVDENT  OF  RECEIVER  AS  TO  THE 
PROPERTY  AND  STATUS  OF  THE  CORPORATION. 

In  Gallagher  v.  Asphalt  Co.,  65  N.  J.  Eq.  258,  Vice-Chancellor  Steven- 
son said:  "I  think  it  is  safe  to  say  that  in  New  Jersey,  apart  from 
the  direct  effect  of  statutes,  an  insolvent  corporation  has  the  same 
dominion  over  its  assets  and  its  creditors  have  the  same  power  to 
reach  those  assets  for  the  payment  of  their  claims,  that  we  find  ex- 
hibited in  the  case  of  an  insolvent  natural  person.  The  modifications 
and  limitations  of  this  dominion  of  the  corporation  over  its  property, 
and  this  power  of  the  creditors  to  reach  that  property  preferentially, 
are  derived  from  our  statutes,  and  not  from  any  theory  that  immedi- 
ately upon  the  insolvency  of  a  corporation  anything  that  can  properly 
be  described  as  a  trust,  is  created  in  respect  of  the  corporate  assets. 
Of  course,  when  by  reason  of  the  insolvency  or  of  the  dissolution  of  a 
corporation,  or  from  any  other  cause,  the  assets  of  the  corporation  are 
placed  in  the  possession  of  a  receiver  or  have  become  vested  in  him 
by  law,  a  trust  of  a  high  character  is  at  once  created.  But  neither  the 
insolvency  or  other  condition  of  the  company,  nor  the  commencement 
of  a  suit  to  establish  a  receivership,  and  the  trust  connected  therewith, 
has  the  effect  to  establish  such  trust." 

The  general  corporation  act  (§  68)  provides  that  all  the  real  and 
personal  property  of  an  insolvent  corporation,  wheresoever  situated, 
and  all  its  franchises,  rights  privileges  and  effects,  shall,  upon  the  ap- 
pointment of  a  receiver,  forthwith  vest  in  him,  and  the  corporation 
shall  be  divested  of  the  title  thereto. 

In  Squire  v.  Princeton  Lighting  Co.,  i  Mr.  Justice  (now  Chancellor) 
Pitney  gives  the  following  history  of  section  68: 

"Section  68  of  the  Corporation  Act  of  1896,  which  provides  that  upon 
appointment  of  a  receiver  the  property  of  the  insolvent  corporation 
forthwith  vests  in  him,  is  a  new  section  intended  to  set  at  rest  the 
question  whether  the  property  of  an  insolvent  company  vests  at  all  in 
the  receiver.  Upon  the  law  as  it  formerly  stood,  this  question  had  been 
in  doubt.  In  Willink  v.  Morris  Canal  &  Banking  Co.,  4  N.  J.  Eq.  377 
(1843),  the  Chancellor  held  that  'Under  the  Act  to  prevent  frauds  by 
incorporated  companies,  the  property  of  the  company  did  not  vest  in 
the  receivers;  that  they  were  merely  substituted  in  the  place  of  di- 
rectors and  managers  for  the  purpose  of  settling  up  and  closing  the 
affairs  of  the  company;  that  the  title  to  the  property  was  not  changed, 
but  a  power  only  delegated  to  the  receivers  to  take  charge  of  it  and 
sell  it.'  Six  years  later  another  Chancellor,  apparently  in  ignorance  of 
the  previous  decision,  held  that  the  statute  and  the  appointment  of 
receivers  under  it  was  a  conveyance  or  transfer  of  all  the  property  of 


3 — Ball  v.  Chancellor,  47  N.  J.  L.  125  (Court  of  Errors  &  Appeals,  1885). 
1 — 72  N.  J.  Eq.  883   (Court  of  Errors  &  Appeals,  1907). 
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the  insolvent  corporation  to  the  receivers.  (Corrigan  v.  Trenton,  Dela- 
ware Falls  Co.,  7  N.  J.  Eq.  489  [1849]).  In  Freeholders  of  Middlesex 
V.  State  Bank,  29  N.  J.  Eq.  268  (1878),  Vice-Chancellor  Van  Fleet  held 
that  the  appointment  of  a  receiver  under  the  Corporation  Act  of  1875, 
invested  him  with  full  power  to  sell,  assign  and  convey  all  the  prop- 
erty of  the  corporation.  (Rev.  1877,  p.  189,  §  72.)  'No  act  by  the 
corporation'  he  said,  'is  necessary  to  complete  either  the  title  of  the 
receiver  or  that  of  his  purchaser.  Unlike  proceedings  under  bankrupt 
laws,  no  assignment  by  the  debtor  or  commissioner  is  required.  Title 
is  divested  by  force  of  law,  and  such  divestature  is  perfect  and  absolute.' 

"The  same  view  is  entertained  by  Chancellor  Runyon  in  Minchin  v. 
Second  National  Bank,  36  N.  J.  Eq.  436,  who  cited  Corrigan  v.  Trenton 
Delaware  Falls  Co.,  supra,  and  Freeholders  of  Middlesex  v.  State  Bank» 
supra.  But  in  Receiver  of  State  Bank  v.  First  National  Bank,  34  N.  J. 
Eq.  450,  Vice-chancellor  Van  Fleet  held  that  the  receiver  had  a  mere 
right  of  possession  and  power  to  sell;  that  the  law  took  custody  of  the 
property,  leaving  the  title  unchanged  until  sale  made.  And  in  Kirk- 
Patrick  v.  Corning,  37  N.  J.  Eq.  54,  Chancellor  Runyon  himself  adopted 
the  view  last  mentioned,  at  the  same  time  pointing  out  that  while  Vice- 
Chancellor  Van  Fleet's  judgment  in  Freeholders  of  Middlesex  v.  State 
Bank  was  affirmed  by  the  Court  of  Errors  and  Appeals  in  30  N.  J.  Eq. 
311,  the  view  expressed  by  the  Vice-Chancellor  upon  the  present  topic, 
was  unnecessary  to  his  decision,  and  there  was  no  opinion  in  the  court 
of  last  resort.  See  also  cases  cited  in  Crews  v.  United  States  Car  Co., 
57  N.  J.  Eq.  357.  Section  68  of  the  Act  of  1896  settles  this  long  disputed 
question  as  to  whether  the  receiver  took  title  or  only  custody  of  the 
property  of  the  insolvent  corporation.  The  present  question  is,  when 
does  the  title  of  the  insolvent  corporation  cease?  We  answer,  not  be- 
fore there  is  either  an  adjudication  of  insolvency  or  the  appointment 
of  a  receiver  or  trustee." 

In  Squire  v.  Princeton  Light  Co.,  2  the  Court  of  Chancery  made  an 
order  restraining  the  corporation  from  paying  or  transferring  its  money 
and  effects  or  contracting  any  debts,  and  from  selling,  assigning  or 
transferring  its  property,  and  also  requiring  it  to  show  cause  on  a  later 
day  why  an  injunction  should  not  issue  and  a  receiver  be  appointed. 
Thereafter,  and  before  the  hearing  of  the  order  to  show  cause,  a  com- 
mon law  judgment  was  recovered  against  the  corporation  upon  which 
execution  was  issued  to  the  sheriff  who  made  a  levy  upon  the  personal 
property  of  the  corporation  sufficient  to  satisfy  the  judgment.  Upon 
the  hearing  of  the  order  to  show  cause,  a  receiver  was  appointed  who 
took  possession  of  the  personal  property  upon  which  levy  had  been 
made,  and  used  it  for  the  benefit  of  the  estate  of  the  corporation.  It 
was  held  that  the  judgment  creditor  was  entitled  to  priority  in  payment. 

In  Gallagher  v.  True  American  Pub.  Co.,  71  Atl.  741  (1909),  it  was 
held  that  the  law  will  take  account  of  the  fraction  of  a  day  when  justice 
so  requires,  and  that,  if,  on  a  day  when  the  court  of  chancery  adjudl- 


2 — 72  N.  J.  Eq.  883   (Court  of  Errors  &  AppeaJs,  1907). 
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cates  that  a  corporation  is  insolvent  and  appoints  a  receiver  thereof  in 
whom  title  to  the  company's  real  and  personal  property  thereupon  vests, 
a  judgment  is  recovered  and  entered  against  the  corporation  at  an 
earlier  hour,  the  judgment  is  to  be  paid  out  of  the  proceeds  of  the  sale 
of  the  company's  land  as  a  preferred  claim,  because  the  judgment  was 
a  lien  upon  the  land  at  the  time  of  the  appointment  of  a  receiver.  The 
opinion  contains  a  valuable  discussion  of  the  subject. 

In  the  case  of  personal  property,  however,  an  actual  levy  must  be 
made.  Thus,  where  a  constable,  having  in  his  hands  an  execution, 
issued  by  a  justice  of  the  peace,  against  the  goods  and  chattels  of  an 
insolvent  corporation,  before  decree  of  insolvency  actually  made,  went 
to  the  factory  of  the  defendant  company  and  attempted  to  levy  upon  the 
goods  of  the  defendant,  which  were  locked  up  within  the  warehouse, 
and,  without  effecting  an  entrance,  made  an  incomplete  inventory  of 
them  by  a  partial  view  through  a  small  opening  in  a  window,  it  was 
held,  that  the  attempt  to  make  a  levy  was  a  failure,  and  created  no  lien 
upon  the  goods  as  against  the  receiver.s 

As  between  an  assignee  of  a  fund  under  an  equitable  assignment,  and 
the  receiver  of  the  assignor,  an  insolvent  corporation,  notice  of  the 
assignment  to  the  debtor  or  holder  of  the  fund  is  not  necessary  to  per- 
fect the  title  of  the  assignee.* 

Pending  the  injunction  and  receiver,  and  before  the  making  of  a 
decree  of  dissolution,  the  corporation  has  power  to  take  steps  looking 
towards  a  reorganization  and  resumption  of  its  property  and  business. 
In  exercising  such  powers  the  corporation  may  employ  agents  and  incur 
a  liability  to  compensate  them  for  their  services.  Whether  the  com- 
pensation of  such  agents  is  a  liability  which  can  be  charged  upon  the 
assets  of  the  insolvent  corporation  in  case  it  fails  to  resume  its  prop- 
erty and  business  has  not  been  decided;  but  for  such  compensation  the 
corporation  will  be  liable  if  the  injunction  is  dissolved  and  the  receiver 
removed. 5 

In  Linn  v.  Dixon  Crucible  Co.,  supra,  the  court  said  that  "by  the 
supplement  to  the  Corporation  Act,  which  was  approved  March  8th, 
1877,  the  eighty-third  section  [now  section  55  of  the  Corporation  Act 
of  1896]  above  considered  was  amended  by  striking  out  its  last  clause, 
which  provided  for  the  forfeiture  of  certain  corporate  powers  after  the 
period  of  four  months,  and  substituting  in  its  place  a  provision  that, 
for  all  other  purposes— that  is,  other  than  those  set  forth  in  the  pre- 
ceding exception — the  Chancellor  might  at  any  time  declare  the  charter 
to  be  forfeited  and  void.  As  thus  amended,  the  plain  intent  of  this 
legislation  is  to  continue  the  corporate  powers  of  a  corporation  de- 
clared insolvent  unimpaired,  except  as  their  exercise  may  be  impliedly 
curtailed  by  the  powers  conferred  on  the  receiver,  for  the  period  of  four 


3 — Nelson  v.  Van  Gazelle  Valve  Manufacturing  Co.,  45  N.  J.  Eq.  594 
(1889). 

4— Cog-an  v.  Conover  Mfg.  Co.,  69  N.  J.  Eq.  809  (Court  of  Errors  & 
Appeals,   1906). 

5— Linn  v.  Dixon  Crucible  Co.,  59  N.  J.  L.  28   (1896). 
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months,  and  thereafter  corporate  powers  were  to  continue,  but  only  for 
the  purpose  of  settling  its  affairs."  In  the  Revision  of  1896  the  four 
months  limitation  was  stricken  out,  so  that  the  corporate  existence 
continues  until  the  decree  of  dissolution  is  made. 

The  Court  of  Chancery  will,  in  a  proper  case,  order  an  election  of 
directors  to  be  held  by  the  stockholders  of  an  insolvent  corporation  for 
which  a  receiver  has  been  appointed  under  the  statute. 

"Under  the  circumstances,  this  court  has  power  over  the  subject,  and 
it  is  its  duty  not  only  to  see  to  it  that  an  election  be  held,  but  that  it 
be  so  held  and  conducted  as  that  it  shall  in  all  respects  be  legal.  The 
action  of  stockholders  before  referred  to  in  taking  steps  for  an  election 
under  the  fifty-first  section  of  the  act  concerning  corporations  was  ob- 
jectionable, because  it  was  taken  without  application  to  this  court, 
which  alone,  under  the  circumstances,  could  take  the  measures  neces- 
sary to  secure  fairness  in  the  election  and  obviate  all  reasonable  cause 
of  complaint  on  the  ground  of  surprise.  *  *  *  i  deem  it  proper  to 
conform  to  the  by-laws  as  nearly  as  practicable  in  holding  the  election. 
There  will  be  an  order  that  the  directors  hold  it,  fixing  as  early  a  date 
as  practicable;  the  day  to  be  named  in  the  order.  The  election  will  be 
held  and  conducted  in  accordance  with  the  provisions  of  the  by-laws, 
as  nearly  as  may  be.  The  board  will  appoint  the  inspectors;  the  names 
of  the  persons  appointed  to  be  reported  to  this  court  at  least  ten  days 
before  the  time  fixed  for  the  election.  The  transfer  book  will  be  closed 
twenty  days  before  the  time  fixed  for  the  election.  The  receiver  will 
be  directed  to  facilitate  the  proceedings  by  permitting  the  use  of  the 
books,  etc.,  and  in  every  other  way."  s 

The  statutory  power  of  the  receiver  to  sue  on  contracts  includes  by 
reasonable  implication,  the  power  of  doing  whatever  the  corporation  or 
its  directors  were  required  to  do  as  a  preliminary  to  suit.  The  receiver, 
therefore,  may  levy  an  assessment  and  issue  a  call  in  respect  to  unpaid 
subscriptions  for  stock.f 

The  express  contracts  of  the  subscriber,  to  pay  in  such  proportions 
and  at  such  times  as  the  directors  might,  agreeably  to  the  charter,  re- 
quire, includes  a  promise,  implied  by  operation  of  law,  to  pay  in  such 
proportions,  etc.,  as  the  receiver,  on  the  insolvency  of  the  company, 
might,  agreeably  to  the  charter,  require.  An  assessment  made  by  the 
receiver  binds  the  promisor  as  he  would  have  been  bound  if  the  di- 
rectors had  made  it.s 


6 — Lehigh  Coal  &  Navigation  Co.  v.  Central  R.  R.  Co.  of  N.  J.,  35  N.  J. 
Eq.    349    (1882). 

7 — Grosse  Isle  Hotel  Co.  v.  I'Anson.  42  N.  J.  L.  10  (1880);  43  N.  J.  L.. 
442  (Court  of  Errors  &  Appeals);  Scovill  v.  Thayer,  105  U.  S.  143. 

8 — Meley  v.  "Whltaker,  Receiver,  61  N.  J.  L.  602  (Court  of  Errors  & 
Appeals,  1898);  see  also  Hawkins  v.  Glenn,  131  U.  S.  319,  329;  Falk  v. 
Whitman  Cigar  Co.,  55  N.  J.  Eq.  396   (1897). 
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100.  STATUS,  P0\1'T:RS  AlVD  DUTIES  OF  RECEIVER. 

The  receivers  derive  their  power  wholly  from  the  statute  under 
which  they  are  appointed  and  have  no  authority  which  is  not  conferred 
by  it.  But  this  power  need  not  be  expressly  conferred;  if  it  can  be 
fairly  implied  from  the  general  scope  of  the  statute,  or  as  incidental 
to  a  power  expressly  given,  it  is  sufficient.i 

The  Corporation  Act  provides  (§73)  that  every  matter  and  thing  by 
this  act  required  to  be  done  by  receivers  or  trustees  shall  be  good  and 
effectual,  to  all  intents  and  purposes,  if  performed  by  a  majority  of 
them. 

The  Corporation  Act  provides  (§66)  that  the  receiver  may  be  ap- 
pointed with  full  power  and  authority  to  demand,  sue  for,  collect,  re- 
ceive and  take  into  their  possession  all  the  goods  and  chattels,  rights 
and  credits,  moneys  and  effects,  lands  and  tenements,  books,  papers, 
choses  in  action,  bills,  notes  and  property  of  every  description  of  the 
corporation,  and  to  institute  suits  at  law  or  in  equity  for  the  recovery 
of  any  estate,  property,  damages  or  demands  existing  in  favor  of  the 
corporation,  and  in  his  or  their  discretion  to  compound  and  settle  with 
any  debtor  or  creditors  of  the  corporation,  or  with  persons  having 
possession  of  its  property  or  in  any  way  responsible  at  law  or  in  equity 
to  the  corporation  at  the  time  of  its  insolvency  or  suspension  of  busi- 
ness, or  afterwards,  upon  such  terms  and  in  such  manner  as  he  or  they 
shall  deem  just  and  beneficial  to  the  corporation,  and  in  case  of  mutual 
dealings  between  the  corporation  and  any  person  to  allow  just  set-offs 
in  favor  of  such  person  in  all  cases  in  which  the  same  ought  to  be 
allowed  according  to  law  and  equity;  a  debtor  who  shall  have  in  good 
faith  paid  his  debt  to  the  corporation  without  notice  of  its  insolvency 
or  suspension  of  business,  shall  not  be  liable  therefor,  and  the  receiver 
or  receivers  or  trustees  shall  have  power  to  sell,  convey  and  assign  all 
the  said  estate,  rights  and  interests,  and  shall  hold  and  dispose  of  the 
proceeds  thereof  under  the  directions  of  the  court  of  chancery;  the 
word  receiver  as  used  in  this  act  shall  be  construed  to  include  receivers 
and  trustees  appointed  as  provided  in  this  act. 

In  general,  the  powers  of  the  court  of  chancery  are  such  as  suffice  to 
enable  the  assets  and  property  of  the  corporation  to  be  turned  into 
money  and  distributed  among  the  creditors.  "These  powers  are  to  be 
exercised  by  a  receiver,  under  the  control  of  the  court.  Without  other 
express  authority,  it  is  plain  that  for  the  proper  performance  of  the 
duties  thus  imposed  on  the  court,  and  to  be  performed  by  its  oflBcer,  the 
latter  must  take  charge  of  all  the  property  of  the  corporation,  and  so 
manage  and  preserve  it  as  to  enable  it  to  be  disposed  of  most  advan- 
tageously. With  respect  to  the  property  of  ordinary  corporations,  this 
duty  can  be  fully  performed  by  merely  storing,  insuring  and  otherwise 
guarding  the  property  and  preserving  its  value  until  a  sale  can  be 


1 — Runyon  v.  Farmers'  &  Mechanics'  Bank,  4  N.  J.  Eq.  480  (1845). 
See  also  Lockport  Felt  Co.  v.  United  Box  Board  &  Paper  Co.,  74  N.  J.  Bq. 
686    (1908). 
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judiciously  made.  Ordinarily,  as  was  well  observed  by  the  Vice-Chan- 
cellor,  there  is  no  necessity  or  propriety  in  continuing  the  business  of 
such  corporations,  and  an  early  conversion  of  their  assets  into  money, 
and  its  distribution  among  the  creditors  is  the  plan  of  wisdom.  But  if 
the  business  of  an  insolvent  railroad  be  arrested  and  its  operation 
stopped,  it  is  clear  that  its  property  would  not  be  preserved  in  a  condi- 
tion likely  to  realize  its  full  value.  On  the  contrary,  a  cessation  of  its 
business  would  be  fatal  to  the  interests  of  all  concerned.  In  the  absence 
of  any  express  enactment,  it  seems  to  me  the  legislation  which  gives  au- 
thority to  deal  with  and  convert  into  money  and  property,  must  be  held 
to  give,  by  implication,  all  needful  authority  to  so  run  the  road  as  to 
preserve  its  traffic  and  connections.  The  duty  imposed  requires  the  road 
to  be  so  managed  that,  when  ready  to  be  disposed  of,  the  lessee  or  pur- 
chaser will  acquire,  not  merely  the  road-bed,  rails,  locomotives  and 
cars,  but  a  going  concern  actually  engaged  in  business."  2 

Unlike  the  case  of  a  public  service  corporation,  the  receiver  of  a 
strictly  private  corporation  may  be  authorized  to  borrow  money  on  re- 
ceiver's certificates,  which  shall  be  a  lien  prior  to  that  of  a  subsisting 
encumbrance,  only  for  one  purpose — the  preservation  of  the  property 
and  the  expenses  of  realizing  on  it  by  a  sale,  except,  possibly,  the  con- 
tinuance of  insolvent's  business,  as  an  absolute  essential  to  such  preser- 
vation.2a 

An  application  to  a  court  of  equity  for  payment  of  debts  incurred  by 
a  receiver  in  the  custody  and  management  of  the  property  is  proper, 
and  where  the  debts  have  been  incurred  without  the  express  order  of 
the  court,  the  claims  will  be  adjusted  on  an  equitable  basis.s 

An  application  by  receivers  of  an  insolvent  railroad  for  authority  to 
issue  certificates  of  indebtedness  to  cover  certain  expenses,  and  an  order 
of  the  court  thereon  accordingly,  does  not  bind  the  receivers  or  the  trust 
fund  to  pay  particular  items  of  such  expenses,  the  propriety  of  whose 
payment  was  not  before  the  court.* 

In  the  disposition  of  the  trust  property  in  their  hands,  receivers  have 
a  discretion,  for  the  due  exercise  of  which  they  are  responsible  to  the 
court,  and  in  the  exercise  of  which  they  are  subject  to  its  control.  Re- 
ceivers are  not,  like  executive  officers,  bound  to  sell  for  the  highest 
price,  without  regard  to  the  purchaser,  or  to  the  disposition  he  may 
make  of  the  property.s 

A  sale  fairly  made,  will  not  be  disapproved  merely  because  of  an  in- 


2 — Vanderbilt  v.  Central  R.  R.  Co.,  43  N.  J.  Eq.  669  (Court  of  Errors  & 
Appeals,   1887). 

2a — Lockport  Felt  Co.  v.  United  Box  Board  &  Paper  Co.,  74  N.  J.  Eq. 
686  (1908).     See  also  Porch  v.  Agnew,  70  N.  J.  Eq.  328   (1905). 

3 — Vanderbilt  v.  Central  R.  R.  Co.,  43  N.  J.  Eq.  679  (Court  of  Errors  & 
Appeals,  1887)-,  Nessler  v.  Industrial  Land  Development  Co.,  65  N.  J. 
Eq.    491    (1903). 

4 — Coe  v.  N.  J.  Midland  Ry.  Co..  27  N.  J.  Eq.  37   (1876). 

5 — Knott  v.  Receivers  of  Morris  Canal,  4  N.  J.  Eq.  423   (1844). 
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creased  bid.  The  settled  policy  of  the  law  has  been  to  encourage  bid- 
ding and  purchases  at  public  sale  and  that  purchasers  making  bona  fide 
bids  are  to  be  protected  in  the  advantages  of  a  fair  purchase.  The  gen- 
eral rule  is  that  where  the  sale  is  made  for  a  fair  price  and  in  good 
faith,  and  there  is  no  irregularity,  fraud,  mistake  or  legal  surprise, 
with  which  the  purchaser  is  or  ought  to  be  chargeable,  the  subsequent 
offer  by  another  bidder  of  a  higher  price  is  not  of  itself  sufficient  reason 
for  refusing  confirmation  of  a  sale  or  of  reopening  the  confirmation. 
"Nearly  all  public  and  private  sales  by  officers  of  the  court  now  require 
confirmation,  and  to  allow  such  sales  to  be  opened  by  the  mere  increase 
of  the  bid  at  the  time  fixed  for  confirmation,  would  practically  result  in 
the  subversion  of  the  entire  system  of  sale  by  officers,  either  public  or 
private,  and  would  make  their  first  contract  of  sale  merely  the  starting 
point  for  bids  on  the  property,  instead  of  a  bona  fide,  genuine  sale."  e 

Thus,  where  a  hotel  corporation  in  the  hands  of  a  receiver,  was  hope- 
lessly insolvent,  and  at  the  time  of  a  receiver's  sale  of  its  assets  it  did 
not  appear  that  there  was  any  capital  present  or  obtainable  by  further 
contributions  to  enable  a  resumption  of  its  business,  it  was  held  that 
it  was  not  an  abuse  of  the  receiver's  discretion  to  refuse  to  adjourn  the 
sale  at  the  request  of  counsel  representing  97%  of  the  creditors,  and  all 
the  stockholders,  on  the  ground  that  an  agreement  had  been  made  by 
a  large  part  of  the  creditors  for  an  extension  of  time,  and  that  the  sale 
would  be  confirmed." 

The  act  further  provides  (§71)  that  such  receiver  shall  have  power 
to  send  for  persons  and  papers  and  to  examine  any  persons,  including 
the  creditors  and  claimants,  and  the  president,  directors  and  other 
officers  and  agents  of  the  corporation,  on  oath  or  affirmation  (which 
oath  or  affirmation  the  receiver  may  administer),  respecting  its  affairs 
and  transactions  and  its  estate,  money,  goods,  chattels,  credits,  notes, 
bills  and  choses  in  action,  real  and  personal  estate  and  effects  of  every 
kind,  and  also  respecting  its  debts,  obligations,  contracts  and  liabilities, 
and  the  claims  against  it;  and  if  any  person  shall  refuse  to  be  sworn 
or  affirmed,  or  to  make  answers  to  such  questions  as  shall  be  put  to 
liim,  or  refuse  to  declare  the  whole  truth  touching  the  subject  matter 
of  the  said  examination,  the  court  of  chancery  may,  on  report  by  the 
receiver,  commit  such  person  to  prison,  there  to  remain  until  he  shall 
submit  himself  to  be  examined,  and  pay  all  the  costs  of  the  proceed- 
ings against  him. 

"Where  service  of  a  summons  is  made  by  a  receiver  on  a  person  with- 
out the  state,  the  courts  of  the  state  have  no  authority  to  make  an  order 
-adjudging  such  person  in  contempt  for  failing  to  appear.s 


6 — Rogers  v.  Rogers'  Locomotive  Co.,  62  N.  J.  Eq.  Ill  (1901);  Morrisse 
V.  Inglis,  46  N.  J.  Eq.  306  (Court  of  Errors  &  Appeals,  1889);  Bethle- 
hem Iron  Co.  v.  Philadelphia  &  Seashore  R.  R.  Co.,  49  N.  J.  Eq.  356 
(1892);  Bliss  v.  New  York  Life  Insurance  Co.,  51  N.  J.  Eq.  630  (Court 
-of  Errors  &  Appeals,  1893). 

7 — Fleming  v.   Fleming  Hotel  Co..  70  N.   J.   Eq.   509    (1905). 

8_Fldelity  &  Casualty  Co.  v.  MacAfee,  72  N.  J.  Eq.  279  (1907). 
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Under  this  act,  the  receivers  have  due  authority  to  compel  any  per^ 
son  to  disclose  any  knowledge  he  may  possess,  respecting  the  affairs 
and  transactions  of  the  company;  and  the  complainant,  and  it  would 
seem  also  any  creditor  or  stockholder  on  proper  application  to  the  re- 
ceivers, may  have  such  disclosure.  The  receivers  represent  as  well 
the  creditors  as  the  stockholders  of  the  company.s 

Such  receiver,  with  the  assistance  of  a  peace  officer,  may  break  openi 
In  the  daytime,  the  houses,  shops,  warehouses,  doors,  trunks,  chests  or 
other  places  of  the  corporation  where  any  of  its  goods,  chattels,  choses 
in  action,  notes,  bills,  moneys,  books,  papers  or  other  writings  or  ef- 
fects have  been  usually  kept,  or  shall  be,  and  take  possession  of  the 
same,  and  of  the  lands  and  tenements  belonging  to  the  corporation.io 

Whenever  a  receiver  of  a  corporation  shall  have  charge  of  a  canal* 
railroad,  turnpike  or  other  work  of  a  public  nature,  in  which  the  value 
of  the  work  is  dependent  upon  the  franchise,  and  in  the  continuance  of 
which  the  public  as  well  as  the  stockholders  and  creditors  have  an 
interest,  the  receiver  may  sell  or  lease  the  principal  work  for  the  con- 
struction whereof  the  said  corporation  was  organized,  together  with  all 
the  chartered  rights,  privileges  and  franchises  belonging  to  it  and 
appertaining  to  such  principal  work;  and  the  purchaser  or  purchasers, 
lessee  or  lessees  of  such  principal  work,  chartered  rights,  privileges 
and  franchises,  shall  thereafter  hold,  use  and  enjoy  the  same  during 
the  whole  of  the  residue  of  the  term  limited  in  the  charter  of  said 
corporation,  or  during  the  term  in  such  lease  specified,  in  as  full  and 
ample  a  manner  as  such  corporations  could  or  might  have  used  and 
enjoyed  the  same;  subject,  however,  to  all  the  restrictions,  limitationa 
and  conditions  contained  in  such  charter;  provided,  that  nothing  In 
this  section  contained  shall  be  so  construed  as  to  apply  to  or  in  any- 
wise affect  any  corporation  authorized  by  law  to  exercise  banking 
privileges." 

A  receiver  may  sue  for  the  benefit  of  creditors  against  directors  for 
mismanagement,  producing  insolvency,  consisting  in  diverting  all  the 
assets  of  the  company  to  the  directors  themselves  or  to  a  company  of 
which  they  are  the  sole  stockholders:  "For  such  a  breach  of  trust,  the 
receiver  may,  I  think,  sue  for  the  benefit  of  creditors.  Besides,  the 
argument  rests  upon  the  assumption  that  the  right  of  the  receiver  is 
identical  with  that  of  the  creditor.  This  is  not  the  case.  The  receiver 
is,  it  is  true,  the  representative  of  creditors,  but  he  is  also  the  repre- 
sentative of  the  corporation  and  of  its  stockholders.  If  either  the  cor- 
poration or  its  stockholders  may  inquire  into  the  acts  charged  In  this 
appeal,  the  receiver  may."  12 

The  receiver  of  an  insolvent  corporation  holds  Its  property  and 
franchises  for  the  benefit  of  the  creditors,  and  if  the  surplus,  after 


9 — Smith  V.  Trenton  Delaware  Falls  Co.,  43  N.  J.  Eq.  505   (1845). 
10 — Corporation  Act,  §  72. 
11 — Corporation  Act,  §  82. 

12 — Hayes  v.  Pierson,   65   N.   J.   Eq.    353    (Court   of  Errors   &  Appeals,. 
1899). 
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satisfying  the  creditors  of  tlie  expenses  of  the  receivership  remains, 
then  for  the  benefit  of  the  stockholders.  He  may,  therefore,  seek  to 
find  out  who  are  the  stockholders  to  whom  he  may  eventually  be  lia- 
ble. It  is  not  necessary  that  his  bill  seeking  to  have  determined  who 
the  stockholders  are,  should  disclose  whether  the  assets  he  has  reached 
or  may  reach,  are  sufficient  or  insufficient  to  satisfy  the  creditors;  nor 
can  it  be  considered  upon  a  demurrer  to  the  bill,  whether  by  the  pro- 
ceedings in  the  original  cause,  it  has  been  made  to  appear  that  there 
are  no  assets  sufficient  to  satisfy  creditors.is 

The  receiver  may,  by  suit  or  defense,  avoid  any  instrument  which 
is  void  as  against  creditors.  Thus,  to  successfully  contest  the  validity 
of  a  chattel  mortgage  he  is  not  required  to  show  that  it  is  fraudulent 
as  to  creditors,  but  all  he  need  do  is  to  show  such  facts  as  under  the 
statute  render  it  void  as  against  the  creditors  of  the  corporation. i* 

The  debtor  of  an  insolvent  corporation  has  the  same  equitable  right 
of  set-off  against  a  claim  of  the  receivers,  that  he  had  against  the  cor- 
poration at  the  time  of  its  insolvency.  The  claim  of  the  debtor  against 
the  insolvent  corporation  does  not  constitute  a  legal  set-off  under  the 
general  statute  of  set-off,  as  against  the  receivers.  But  in  an  action 
at  law  by  the  receivers,  the  defendant  will  be  permitted,  under  the 
provisions  of  the  statute  to  avail  himself  of  the  defence. 

Chief  Justice  Green  said  "An  act  to  prevent  frauds  by  incorporated 
companies,  so  far  as  it  relates  to  the  estate  of  an  insolvent  corpora- 
tion, is,  in  all  its  essential  elements,  a  bankrupt  law.  It  leaves  the 
creditor,  indeed,  the  naked  remedy  of  proceeding  to  judgment  against 
a  corporation,  stripped  at  once  of  its  property,  and  the  right  of  exer- 
cising its  franchises;  and  thus  avoids  the  constitutional  objection  of 
interfering  with  the  obligation  of  contracts.  But,  like  a  bankrupt 
law,  it  vests  the  whole  property  of  the  corporation,  by  operation  of 
law,  in  the  hands  of  assignees,  to  be  distributed  among  the  creditors 
upon  principles  of  justice  and  equity.  The  assignment  to  the  receivers, 
being  by  operation  of  law,  passes  the  rights  and  property  of  the  cor- 
poration precisely  in  the  same  plight  and  condition,  and  subject  to  the 
same  equities,  as  the  corporation  held  them.  The  receivers  are  not 
assignees  for  a  valuable  consideration,  in  the  ordinary  sense  of  that 
term,  but  are  regarded  as  the  voluntary  assignees  and  personal  rep- 
resentatives of  the  corporation.  The  statute,  moreover,  in  cases  of 
mutual  dealing  between  the  corporation  and  any  other  person  or 
persons,  expressly  authorizes  the  receivers  to  allow  just  set-offs  in 
favor  of  such  persons,  in  all  cases  in  which  it  shall  appear  to  the 
receivers  that  the  same  ought  to  be  allowed  according  to  law  and 
equity.  *  *  *  I  am  of  opinion,  both  upon  principle  and  upon  au- 
thority, that  the  debtor  of  an  insolvent  corporation  loses  none  of  his 
rights  by  the  act  of  insolvency;  that  he  has  the  same  equitable  right 
of  set-off  against  the  receivers  that  he  had  against  the  corporation  at 


13 — McMaster  v.  Drew,  70  N.  J.  Eq.  6  (1906). 

14 — Graham  Button  Co.  v.  Splelman,  50  N.  J.  Eq.  120  (1892). 
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the  time  of  its  insolvency.  *  *  *  The  only  remaining  inquiry  is, 
whether  this  [the  Supreme]  court  can  administer  the  remedy  to  which 
the  defendants  are  equitably  entitled.  This  is  but  a  subordinate  ques- 
tion, touching  not  the  right,  but  the  mode  of  enforcing  it;  and  it  is  of 
the  less  consequence,  because  if  the  equitable  right  of  the  party  be 
established,  it  is  obvious  that  he  may  always  resort  to  equity,  and 
obtain  redress  there,  if  it  be  denied  at  law.  The  act  to  prevent  frauds 
by  incorporated  companies  is  a  remedial  statute,  designed  for  the 
suppression  of  fraud  and  the  advancement  of  justice.  The  twelfth 
section  is  not  merely  directory,  nor  does  it  leave  it  to  the  discretion 
of  the  receivers  whether  set-offs  shall  be  allowed  or  not.  It  was  de- 
signed to  prescribe  a  rule  for  their  action,  and  to  define  and  settle  the 
rights  of  parties  as  well  as  to  confer  powers.  In  its  operation,  it  en- 
titled the  party,  as  a  matter  of  legal  right,  to  the  benefit  of  every  set- 
off, legal  and  equitable.  It  is  the  policy  of  the  act,  that  parties  should 
have  the  benefit  of  its  provisions,  in  whatever  tribunal  their  rights 
may  be  drawn  in  question."  15 

"The  v/ords  of  the  act  under  v/hich  these  proceedings  are  had,  in  re- 
lation to  this  species  of  set-off,  are  peculiar  and  liberal.  In  case  of 
mutual  dealings  between  the  said  corporation  and  any  other  person  or 
persons,  the  receivers  are  to  allow  just  set-offs  in  favor  of  such  person 
or  persons,  in  all  cases  in  which  it  shall  appear  to  them  that  the  same 
ought  to  be  allowed  according  to  law  and  equity."  The  act  does  not 
confine  itself  to  legal  set-offs.  It  refers  to  just  set-offs;  and  expressly 
directs  the  receivers  to  allow  them  when  they  ought  to  be  allowed  ac- 
cording to  law  not  only,  but  equity  also.  From  the  phraseology  of  the 
statute  the  legislature  had  something  more  in  view  than  the  general 
provisions  of  the  law  in  regard  to  set-offs.  It  gives  to  the  receivers  an 
equitable  power,  and  they  are  to  exercise  it  according  to  the  justice  of 
the  case. 18 

The  principle  is  that  where  there  is  a  statute  prohibiting  preferences 
or  assignments  after  insolvency,  the  date  of  insolvency  fixes  the  time, 
and  claims  purchased  thereafter  cannot  be  set  off,  regardless  of  the 
date  when  a  receiver  is  appointed. i^ 

It  has  been  held  that  in  a  suit  by  the  receiver  of  an  insolvent  corpo- 
ration against  a  stockholder  to  compel  him  to  pay  unpaid  subscription 
to  the  stock,  the  defendant  cannot  set  off  a  debt  due  him  from  the  cor- 
poration. The  chancellor  said:  "The  debts  are  not  substantially  the 
same.  They  are  not  in  the  same  right.  The  capital  stock  of  the  bank 
is  a  trust  fund  for  the  security  and  payment  of  the  creditors,  and  it  is 
the  duty  and  legal  obligation  of  the  stockholders  to  pay  it  in  according 
to  their  agreement,  in  order  that  it  may  be  applied  to  the  payment  of 


15 — Receivers  v.  The  Paterson  Gas  Light  Co.,  23  N.  J.  L.   283    (1852). 

16 — State  Bank  v.  Receivers  of  Bank  of  New  Brunswick,  3  N.  J.  Eq. 
266    (1835). 

17— Miller  v.  Audenried,  67  N.  J.  Eq.  252  (1904);  affirmed  68  N.  J.  Eq. 
€58  (Court  of  Errors  &  Appeals,  1905). 
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the  debts.  A  stockholder  is  not  relieved  from  that  duty  and  obligation 
by  the  fact  that  he  is  a  creditor.  To  permit  him  to  set  off  the  debt  due 
him  would,  where  the  corporation  is  insolvent,  manifestly  give  him  a 
preference  as  a  creditor.  To  this  he  is  not  entitled.  It  is  the  right  of 
the  other  creditors  to  have  him  pay  in  the  money  due  from  him  for 
stock  as  part  of  the  fund  for  the  payment  of  the  debts.  The  principle 
has  frequently  been  enunciated  and  is  established."  is 

In  an  action  by  a  receiver  on  a  promissory  note  made  to  his  predeces- 
sor it  is  no  defense  that  the  loan  of  trust  funds  by  the  original  re- 
ceiver was  without  legal  authority.ia 

"The  great  duty  of  the  receivers  is,  faithfully  to  collect  and  justly 
to  disburse  the  assets,  constituting  the  trust  fund.  In  doing  this,  they 
are  properly  invested  with  a  discretionary  power  to  compound  and  set- 
tle; but  in  the  exercise  of  such  power,  they  must  keep  primarily  and 
constantly  in  view,  the  interests  of  those  for  whom  they  act."  20 

The  statute  provides  (Corporation  Act,  §  74)  that  such  receiver,  as 
soon  as  convenient,  shall  lay  before  the  court  of  chancery  a  full  and 
complete  inventory  of  all  the  estate,  property  and  effects  of  the  cor- 
poration, its  nature  and  probable  value,  and  an  account  of  all  debts  due 
from  and  to  it,  as  nearly  as  the  same  can  be  ascertained. 

The  statute  (Corporation  Act,  §  74)  requires  the  receiver  to  make  a 
report  to  the  court  of  his  proceedings  every  six  months  during  the 
continuance  of  the  trust. 

101.  CONTROL  OF  RECErVEB  AND  TRUST  ESTATE  BY  COURT 
OF  CHANCERY. 

The  act  provides  (§73)  that  tne  court  of  chancery  may  remove  any 
receiver  or  trustee,  and  appoint  another  or  others  in  his  place  or  fill 
any  vacancy  which  may  occur. 

When  a  corporation  becomes  insolvent,  the  court,  by  authority  of 
law,  takes  possession  of  its  assets  for  the  benefit  of  creditors  and  stock- 
holders, and,  through  the  instrumentality  of  an  officer  of  its  own  crea- 
tion, converts  them  into  money  and  distributes  them.  The  court  con- 
fers  his  functions,  and  may  put  an  end  to  them  whenever  it  deems  it 
expedient  to  do  so,  but  like  all  other  judicial  action  resting  in  discre- 
tion, its  exercise  should  always  be  grounded  in  some  consideration  of 
justice  or  convenience.  "It  should  never  be  exercised  capriciously 
nor  arbitrarily,  but  only  for  cause.  It  might  be  difficult,  if  not  im- 
possible, to  say  what  will  be  esteemed  sufficient  cause  in  every  imagina- 
ble case,  but  it  may  be  said  generally,  if  the  receiver  was  an  officer  of 
the  corporation  at  the  time  it  became  insolvent,  and  it  appears  proper 
that  his  conduct,  as  such  officer,  should  be  investigated,  to  see  whether 


18 — Williams  v.   Traphagen,   38  N.   J.   Eq.   57    (1884). 
19 — Corbin  v.  De  La  Vergne,  44  N.   .1.  L.  70    (1882). 

20 — Suydam  v.  Receivers  of  Bank  of  New  Brunswick,   3  N.  J.   Eq.   114 
(1834). 
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he  has  not  obtained  a  benefit  or  advantage  which  in  equity  he  ought 
not  to  be  permitted  to  retain,  sufficient  cause  for  his  removal  exists."  i 

In  a  recent  case,  it  was  held  that  a  receiver  of  a  corporation  ap- 
pointed at  the  suit  of  the  holders  of  a  small  proportion  of  the  stock 
will  be  discharged  where  it  appears  that  the  corporation  is  not  in- 
solvent, the  fraudulent  procurement  of  proxies,  by  which  it  is  alleged 
the  individual  defendants  obtained  control,  is  denied,  and  there  is 
little  evidence  of  it,  and  that  an  arrangement  has  been  made  by  which 
the  time  of  maturity  of  obligations  of  the  corporation  shall  be  ex- 
tended till  after  a  change  in  control  of  the  corporation  may  be  made, 
if  the  stockholders  so  desire,  and  that  the  collateral  given  to  secure 
such  obligations  is  protected  from  being  sacrificed.2 

After  a  receiver  had  been  appointed,  the  defendant  company  filed  a 
petition  setting  up  new  facts  and  praying  that  the  appointment  of  a  re- 
ceiver be  vacated.  It  was  held  that  it  was  not  necessary  to  file  a  bill 
in  the  nature  of  a  bill  of  review  to  obtain  the  relief  asked  for  in  the 
petition.3 

Where  an  order  of  distribution  is  made  based  upon  incorrect  prin- 
ciple, the  court  may  correct  such  order  and  direct  distribution  in  ac- 
cordance with  the  rules  of  distribution  prescribed  by  law.  The  Court 
of  Chancery  has  power  to  correct  pendente  lite  an  obvious  fallacy  in 
one  of  its  own  orders.* 

In  the  case  of  a  domestic  corporation,  the  court  of  chancery  has  the 
exclusive  right  to  administer  and  dispose  of  the  assets  which  the  re- 
ceiver holds  in  this  state.  The  receiver  has  no  power  to  transfer  to  a 
foreign  jurisdiction  any  question  touching  the  appropriation  and  dis- 
tribution of  such  assets.  "He  could  not  thus  deprive  the  court  which 
appointed  him  of  its  authority  over  him  and  over  the  fund  which  he 
held  as  its  officer."  b 

Where  two  railroads  were  in  the  hands  of  receivers,  appointed  by 
the  court  of  chancery,  under  insolvency  proceedings,  it  was  held,  that 
the  court  had  power,  on  the  application  of  either  receiver,  to  modify 
a  contract  made  before  their  insolvency,  so  as  to  equitably  re-adjust 
the  rates  agreed  upon  by  them  for  terminal  facilities,  and,  also,  for  the 
use  of  part  of  one  road  by  the  other  company.  The  Court  said:  "The 
Court,  of  course,  will  not  take  the  property  of  one  railroad  company 
for  the  benefit  of  another.  It  will  not  require  the  receiver  of  one 
railroad  company  to  furnish  facilities  to  the  receiver  of  another  in 
the  operation  of  the  road  in  charge  of  the  latter,  to  the  detriment  of 
the  trust  in  the  hands  of  the  former;  but,  if  there  be  necessity  for  so 


1 — McCuUough  V.  Merchants'  Loan  &  Trust  Co.,  29  N.  J.  Eq.  217  (1878). 

2 — stokes  v.  Knickerbocker  Investment  Co.,  70  N.  J.   Eq.   518    (1905). 

3 — Ft.  Wayne  Electric  Corporation  v.  Franklin  Electric  Light  Co.,  58 
N.   J.   Eq.    543    (Court   of   Errors   &  Appeals,    1899). 

4 — Lyle  v.  Staten  Island  Terra  Cotta  Lumber  Co.,  62  N.  J.  Eq.  797 
(Court  of  Errors  &  Appeals,  1901). 

5 — Reynolds  v.  Stockton,  43  N.  J.  Eq.  211  (Court  of  Errors  &  Appeals, 
1887). 
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■doing,  it  will  not  hesitate  to  modify  the  terms  on  which  the  facilities 
are  furnished,  wholly  ignoring,  if  need  be,  the  bargain  made  between 
the  two  insolvent  companies,  always  taking  care,  however,  that  the 
company  furnishing  the  facilities  receives  due  compensation  there- 
for." 8 

The  receiver  of  a  railroad  corporation  has  no  power,  without  the  au- 
thority of  the  chancellor,  to  make  a  contract  which  will  bind  the 
trust.  All  contracts  made  by  the  receiver  of  a  railroad  corporation 
are  subject  to  the  control  of  the  chancellor,  and  he  may  modify  them, 
or  disregard  them  entirely,  as  to  him  may  seem  best.  "When  a  rail- 
road corporation  passes  into  the  custody  of  the  law,  for  the  purpose  of 
having  its  road  operated  and  its  property  administered  by  the  chan- 
cellor, for  the  benefit  of  the  public  and  for  the  protection  of  its  cred- 
itors and  stockholders,  neither  its  franchises  nor  its  property  can  be 
legally  charged  with  any  burden  or  obligation  without  the  order  of 
the  chancellor.  The  chancellor  is  in  possession  of  this  railroad.  The 
receiver  is  the  chancellor's  officer;  he  acts  simply  in  a  fiduciary  capac- 
ity, and  is  at  all  times  subject  to  the  orders  of  the  chancellor.  The 
statute  regulating  the  operation  of  railroads  while  in  the  custody  of 
the  law,  declares  that  the  receiver  shall  operate  the  road  for  the  use 
of  the  public,  subject  at  all  times  to  the  orders  of  the  chancellor.  The 
chancellor  may,  at  any  time,  for  whatever  may  seem  to  him  sufficient 
cause,  remove  the  receiver,  and  not  a  dollar  expended  in  operating 
the  road  can  be  allowed  to  the  receiver,  in  his  accounting  with  the 
trust,  except  by  the  order  of  the  chancellor.  All  outlays  made  in  be- 
half of  the  trust  must  either  be  authorized  in  advance,  or  subsequently 
ratified  by  the  chancellor.  Whatever  is  not  so  authorized  or  ratified, 
cannot  be  charged  against  the  trust.  This  presents  the  whole  argu- 
ment in  a  single  sentence.  It  is  thus  demonstrated,  as  it  seems  to 
me,  that  nothing  the  receiver  can  possibly  do,  by  contract  or  expendi- 
ture, can  be  made  effectual  against  the  trust  without  the  sanction  of 
the  chancellor."  t 

The  express  power  given  by  the  act  of  February  11,  1874  (G.  S., 
p.  974),  to  operate  an  insolvent  railroad  for  the  use  of  the  public,  is  not 
conferred  on  the  receiver  as  an  independent  person,  but  as  an  officer 
of  the  court.  The  legislative  intent  is  to  extend  the  power  to  operate 
the  railroad  previously  possessed,  and  to  require  its  exercise  for  the 
benefit  of  the  public.  When  an  insolvent  railroad  is  operated  under 
these  powers,  the  court  may  control  its  operation  and  the  chancellor 
may  personally  direct  or  make  contracts  for  that  purpose,  or  he  may 
confer  a  discretionary  authority  to  make  such  contracts  upon  the  re- 
ceiver. Contracts  made  by  a  receiver,  by  virtue  of  such  discretionary 
authority,  are,  in  some  respects,  sui  generis;  they  bind  the  receiver, 
not  personally,  but  as  the  representative  of  the  trust,  and  are  to  be 


6— In  re  N.  J.  &  N.  T.  Ry.  Co.,  29  N.  J.  Eq.   67    (1878). 
7 — ^Van  Fleet,  V.  C.  In  Lehlg-h  Coal  &  Navigation  Co.  v.  Central  R.  R. 
Co.   of  N.   J.,    35   N.   J.    Eq.    426    (1882). 
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enforced,  or  redress  for  their  breach  is  to  be  accorded,  out  of  the 
fund;  but  he  who  contracts  with  the  receiver  does  so  with  the  knowl- 
edge that,  for  any  injury  received  thereby,  he  can  only  get  redress  by 
obtaining  permission  of  the  court,  whose  officer  the  receiver  is,  to  sue 
at  law,  or  to  proceed  against  him  in  the  court  of  chancery  and.  In 
either  case,  by  satisfying  that  court  that  the  claim  is  well  founded. 
If,  on  examination,  the  contract  appears  to  be  improvident  or  detri- 
mental to  the  trust,  it  should  not  be  enforced,  nor  should  damages  for 
its  nonperformance  be  awarded.  But  if  the  contractor  made  the  con- 
tract in  ignorance  of  its  improvidence,  and  has  in  good  faith  prepared 
to  perform  it,  and  if,  by  its  non-performance,  he  suffers  actual  loss 
without  his  fault,  then  the  fund,  the  representative  of  which  has  mis- 
led him,  ought  to  reimburse  his  actual  loss.s 

In  Vanderbilt  v.  Little,^  it  was  held  that  in  determining  the  com- 
pensation to  be  awarded  under  the  rule  laid  down  in  a  previous  de- 
cree in  the  cause,  founded  on  the  opinion  reported  in  43  N.  J.  Eq.  669 
(Vanderbilt  v.  Central  R.  R.  Co.),  that  it  was  proper  to  treat  the  per- 
formed portions  of  the  contracts  with  the  receiver  as  settled  and  ad- 
justed, and  to  take  into  account  only  the  loss  upon  the  unperformed 
portions  thereof;  that  unpaid  and  unadjusted  claims  of  subcontractors, 
arising  upon  breach  of  their  subcontracts,  ought  not  to  enter  into  the 
account;  that  advances  to  subcontractors  ought  not  to  be  taken  into 
account  except  when  materials  were  delivered  upon  the  subcontract, 
so  that  such  advances  became  expenditures  in  procuring  materials  for 
performing  the  contracts  with  the  receiver,  which  were  annulled  with 
the  approval  of  the  chancellor. 

Where  property  of  an  insolvent  corporation  is  at  the  time  of  the 
appointment  of  a  receiver  incumbered  with  mortgages  or  other  liens, 
the  legality  of  which  is  brought  in  question,  and  the  property  is  of  a 
character  materially  to  deteriorate  in  value  pending  the  litigation,  the 
court  of  chancery  may  order  the  receiver  to  sell  the  same,  clear  of  in- 
cumbrances, at  public  or  private  sale,  for  the  best  price  that  can  be 
obtained,  and  pay  the  money  into  the  court,  there  to  remain  subject  to- 
the  same  liens  and  equities  of  all  parties  in  interest  as  was  the  property 
before  sale,  to  be  disposed  of  as  the  court  shall  direct.io 

"The  power  to  order  a  sale  clear  of  encumbrances,  depends  upon 
two  pre-requisites  specified  in  the  statute.  The  legality  of  the  lien 
must  be  brought  in  question,  and  the  property  must  be  of  a  character 
materially  to  deteriorate  in  value  pending  the  litigation.  The  coun- 
sel for  the  trustees  would  give  to  the  phrase  'legality  of  the  mortgage,' 
a  narrow  and  limited  signification,  entirely  inconsistent  with  a  liberal 
construction  of  the  act,  and  totally  destructive  of  its  beneficent  pro- 
visions.   They  seek  to  confine  its  operation  to  cases  only  where  legal 


8 — ^\'anderbilt  v.  Central  R.  R.  Co.,  43  N.  J.  Eq.   669   (Court  of  Errors 
Appeals,    1887). 

9 — 51  N.  J.  Eq.   289   (Court  of  Errors  &  Appeals,  1893). 
10 — Corporation  Act,   §  81. 
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objections  are  raised  to  the  validity  of  the  mortgage  itself,  and  to  ex- 
clude all  questions  in  relation  to  the  equities  arising  as  to  the  extent 
of  the  lien  created  by  it,  and  its  relative  priority  as  to  other  encum- 
brances. A  mortgage  may  be  a  legal  lien  upon  the  mortgaged  prem- 
ises; its  legality,  so  far  as  the  mortgagor  is  concerned,  may  be  un- 
doubted, but  as  against  other  parties,  in  a  court  of  equity,  it  may  be 
wholly  inoperative,  and  may  be  entirely  frustrated  by  equities  arising 
in  favor  of  subsequent  liens.  The  object  of  the  legislature  was  the 
prevention  of  loss  by  the  depreciation  in  value  of  the  property,  pend- 
ing protracted  litigation.  The  mischief  and  the  remedy  proposed  are 
plainly  apparent  upon  the  face  of  the  act.  It  was  not  intended  to 
confine  the  remedy  to  mischief  arising  from  litigation  of  any  particu- 
lar character,  but  to  all  litigation  between  encumbrancers  respecting 
the  validity,  extent,  or  priority  of  their  liens.  The  act  must  be  so  con- 
strued as  to  suppress  the  mischief  and  advance  the  remedy."  n 

The  chancellor  has  discretionary  power  to  order  a  sale  of  the  fran- 
chises, as  well  as  of  the  property  of  the  insolvent  company,  clear  of 
encumbrances.i2 

When  a  sale  is  made  by  the  receiver,  under  section  81  of  the  Cor- 
poration act,  although  there  are  outstanding  bonds  secured  by  the 
mortgage  whose  lien  on  the  mortgaged  premises  will  be  discharged  by 
the  receiver's  sale,  the  mortgagee  and  bondholders  have  no  control 
whatever  over  the  conditions  of  sale,  the  acceptance  of  bids  or  the  post- 
ponement, if  the  bids  are  too  low.  Their  only  opportunity  to  protect 
themselves  in  case  of  misjudgment  on  the  part  of  the  receiver  is  by 
an  application  to  refuse  confirmation  of  a  sale  which  they  did  not  ask 
for,  over  which  (although  they  have  a  superior  lien)  they  have  no  con- 
trol, and  which  takes  from  them  the  property  mortgaged  to  them. 
"That,  I  think,  is  an  additional  reason  which  should  lead  this  court  to 
listen  favorably  to  the  present  application,  and  to  hesitate  to  compel 
these  bondholders  to  accept  as  a  price  for  the  property  mortgaged  to 
them,  a  bid  of  only  one-seventh  of  the  amount  of  their  bonds.  There 
is  something  to  be  said,  however,  with  regard  to  the  attitude  of  these 
creditors  who  resist  confirmation  of  this  sale.  They  ought  not  to  be 
permitted  to  require  this  property  to  be  put  up  again  for  sale  without 
giving  some  assurance  that  substantially  higher  bids  shall  be  secured. 
The  practice  in  such  cases  was  indicated  by  the  mode  of  procedure  in 
the  case  of  Rowan  v.  Congdon,  53  N.  J.  Eq.  385  (1895).  The  court  of 
appeals  in  that  case  refused,  because  of  gross  inadequacy  of  price,  to 
change  the  order  of  the  chancellor  confirming  a  sale,  unless  within 
thirty  days  after  the  remission  of  the  record  to  the  court  of  chancery 
some  prospective  purchaser  should  enter  into  bond,  with  security  sat- 


11 — Randolph  v.  Larned,  27  N.  J.  Eq.  557   (Court  of  Errors  &  Appeals, 
1876);  see  also  Reilly  v.  Penn  Cordage  Co.,  58  N.  J.  Eq.  459   (1899). 

12 — Randolph  v.  Larned,  27  N.  J.  Eq.  557   (Court  of  Errors  &  Appeals, 
1876). 
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isfactory  to  the  chancellor,  that  in  the  event  of  a  resale  a  greater  bid 
would  be  made  for  the  mortgaged  premises."  13 

Where  a  receiver  sells  property  subject  to  the  lien  and  encumbrances 
of  a  specified  mortgage,  the  purchaser  at  such  sale  is  thereafter  es- 
topped from  denying  its  validity.i* 

Exceptions  to  a  final  account  of  the  receiver  of  an  insolvent  corpora- 
tion will  not  be  considered  if  they  relate  to  matters  which  could  have 
been  urged  against  making  the  decree  of  insolvency,  or  upon  an  order 
to  show  cause  why  a  previous  account  of  the  receiver  should  not  be  set 
aside,  oi)tained  by  the  exceptant.is 

102.  ACTIONS  AND  PROCEEDINGS  BY  AND  AGAINST  RECEIV- 
ERS. 

A  receiver  is  not  amenable  to  the  process  or  order  of  any  other  court 
than  that  appointing  him,  nor  suable  anywhere  except  by  the  permis- 
sion of  the  court  appointing  him.  The  reason  this  restraint  is  im- 
posed on  the  right  to  sue,  is  that  the  property  in  the  possession  of  the 
receiver  is,  in  fact  and  in  law,  in  the  possession  of  the  court,  and  sub- 
ject alone,  at  least  in  the  first  instance,  to  its  order  and  control.  The 
duty  and  responsibility  of  doing  justice,  by  judgment,  in  respect  to  the 
disposition  of  the  property,  rests  wholly  upon  the  court  having  pos- 
session. No  other  tribunal  has  a  particle  of  power,  as  a  matter  of 
original  jurisdiction,  to  dispose  of  the  most  trifling  part  of  the  prop- 
erty. It  is  obviously  impossible,  therefore,  for  the  court  having  pos- 
session of  the  property  to  perform  its  duty  in  respect  to  the  property, 
unless  it  takes  to  itself  jurisdiction  of  all  questions  concerning  its  dis- 
position, or  so  far  controls  the  proceedings  by  which  such  questions 
are  determined,  as  to  make  the  result  reached  the  judgment,  in  effect,  of 
that  court.  "Our  statute  directs  that  when  a  railroad  corporation  has 
become  insolvent,  and  the  chancellor  has  taken  possession  of  its  prop- 
erty, by  the  appointment  of  a  receiver,  the  receiver  shall  operate  the 
road  for  the  use  of  the  public,  subject,  at  all  times  to  the  orders  of  the 
chancellor,  and  the  operating  expenses  are  made  a  first  lien  on  its 
earnings.  As  I  read  this  statute,  it  puts  the  franchises  and  property 
of  the  corporation  in  the  possession  of  the  chancellor  for  two  pur- 
poses— first,  to  have  the  road  operated  for  the  use  of  the  public,  and 
second,  to  have  its  franchises  and  property  disposed  of  and  adminis- 
tered for  the  benefit  of  its  creditors  and  stockholders."  1 

A  person  having  a  legal  cause  of  action  against  a  receiver  appointed 
by  the  Court  of  Chancery,  has  a  right  to  pursue  his  redress  by  an  ac- 
tion at  law.    Such  action  cannot  be  brought  without  the  permission  of 


13— Porch  v.  Agnew  Co.,  66  N.  J.  Eq.  232   (1904). 

14 — Camden  Safe  Depo.sit  &  Trust  Co.  v.  Citizens'  Ice  &  Cold  Storage 
Co.,  71  N.  J.  Eq.  221   (Court  of  Errors  &  Appeals,  1907). 

15 — Strauss  v.  Casey  Machine  Supply  Co.,  69  N.  J.  Eq.  19  (1905). 

1 — Van  Fleet.  V.  C,  in  Lehigh  Coal  &  Navigation  Co.  v.  Central  R.  R. 
Co.,   38  N.   J.   Eq.   175    (1884). 
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the  chancellor,  but  such  permission  cannot  be  refused,  unless  the 
claim  preferred  be  manifestly  unfounded  and  vexatious.2 

And  it  is  a  general  rule  that  in  suits  by  and  against  receivers,  legal 
remedies  must  be  enforced  in  the  common  law  courts  and  equitable 
remedies  must  be  enforced  in  the  court  of  chancery.  Merely,  by  virtue 
of  his  appointment  as  a  receiver  in  a  proceeding  in  the  court  of  chan- 
cery, the  receiver  has  not  the  right  to  sue  in  that  court  nor  is  he  lia- 
ble to  suit  therein. 

This  rule,  however,  is  not  inflexibly  applied.  Thus  where  a  person 
not  a  party  to  the  suit  in  which  he  was  appointed  having  presented  a 
petition  to  the  court  setting  up  a  right  to  the  possession  of  certain  land 
in  the  possession  of  the  receiver,  as  such,  praying  the  court  of  chan- 
cery to  adjudicate  upon  his  rights,  and  to  direct  the  receiver  to  de- 
liver possession  to  him,  it  was  held  that  in  the  absence  of  any  appear- 
ance of  a  ground  of  claim  of  right  of  possession  on  the  part  of  any 
other  party  not  before  the  court,  the  court  of  chancery  will  hear  and 
determine  the  petitioner's  claim,  although  it  was  one  within  the  juris- 
diction of  a  court  of  law.3 

The  court  of  chancery  has  the  right,  in  proceedings  to  wind  up  the 
affairs  of  insolvent  corporations,  to  direct  the  receiver  to  make  a  call 
upon  subscribers  to  pay  up  their  unpaid  subscriptions  to  the  capital 
stock.  Where  such  call  has  been  made  by  the  receiver,  his  right  of 
action  against  such  subscribers  is  a  legal  right  to  be  pursued  in  a 
court  of  law.  An  objection  to  the  jurisdiction  of  the  court  of  equity 
that  the  remedy  at  law  was  complete  and  raised  by  the  answer  will 
be  sustained  at  the  hearing.  The  court  said:  "A  court  of  equity  has 
the  undoubted  right,  in  winding  up  the  affairs  of  the  insolvent  cor- 
poration, to  authorize  the  receiver  to  make  a  call  where  the  corpora- 
has  failed  to  do  so.  But  this  authority  to  the  receiver  to  act  in  the 
place  and  stead  of  the  corporation  in  making  the  call,  does  not  change 
the  character  of  the  stockholders'  liability  on  the  call  from  a  legal  to 
an  equitable  obligation.  It  leaves  the  stockholders  subject  to  the  same 
kind  of  action  by  the  receiver  that  he  would  have  been  subject  to  in 
favor  of  the  company,  but  to  no  other.  I  must  therefore  hold  that 
each  of  the  defendants  has  the  right  to  have  the  validity  of  the  re- 
ceiver's claim  for  his  subscription  tried  in  the  legal  tribunal,  and  the 
bill  must,  as  to  the  defendants  who  have  answered,  be  dismissed."  * 

Where  it  is  necessary  to  have  an  adjudication  that  an  issue  of  stock 
in  payment  of  property  purchased  is  void  under  the  statute  on  the 
ground  of  overvaluation  by  the  directors,  the  liability  of  the  stock- 
holders may  be  determined  in  a  suit  in  equity  brought  by  the  receiver 
for  the  purpose. 5 

A  receiver  of  an  insolvent  railroad  company,  empowered  by  statute 


2 — Palys  V.  Jewett,  32  N.  J.  Eq.  302   (Court  of  Errors  &  Appeals.  1880). 
3 — Potter  V.  Spar  Spring  Brick  Co.,  47  N.  J.   Eq.  442    (1890). 
4 — Barkalow  v.   Totten,   53  N.  J.   Eq.    573    (1895). 
5 — See  section  64  above. 
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allow  the  claims,  or  any  part  thereof,  and  notify  the  claimants  of  his 
determination.! 

The  decree  of  insolvency,  while  fixing  the  statiis  of  the  complainant 
as  a  creditor  for  the  purpose  of  qualifying  him  to  sue,  does  not  make  it 
res  adjudicata  that  he  is  entitled  to  any  of  the  assets.  He  is  obliged, 
after  the  final  decree  for  an  injunction  has  been  obtained  upon  his 
motion  and  through  his  instrumentality,  to  prove  his  claim  against  the 
assets  precisely  as  all  the  other  creditors  must  prove  their  claims,  and 
his  entire  claim  may  be  rejected.z 

The  receivers  in  the  admission  or  rejection  of  testimony,  are  to  be 
governed  by  the  rules  of  evidence.  The  rules  of  evidence  are  gen- 
erally the  same  in  equity  as  at  law,  and  questions  of  the  competency 
and  incompetency  of  witnesses,  and  other  proofs,  the  same  in  both 
courts.' 

In  view  of  the  provisions  of  sections  75,  76  and  77  of  the  Corpora- 
tion act,  it  is  held  that  a  claimant  for  a  tort  committed  before  the  dec- 
laration of  insolvency,  but  not  reduced  to  judgment  until  after,  can 
come  in  and  share  on  an  equality  as  a  creditor  pursuant  to  section  86, 
providing  for  the  distribution  of  the  assets  among  "the  creditors."  * 

A  stockholder  who  participated  actively  in  a  transaction  that  re- 
sulted in  an  improper  issuance  of  stock  and  himself  received  a  part  of 
such  stock  is  not  estopped  from  participating  as  a  creditor  in  pro- 
ceedings taken  to  enforce  the  liability  of  delinquent  stockholders  by 
the  circumstances  that  the  stock  certificates  were  marked  "full  paid" 
and  "issued  for  property  purchased,"  where  the  stockholders  knew  the 
fact  to  be  otherwise.  Such  a  stockholder  is  not  debarred  by  operation 
of  the  maxim  in  pari  delicto  potior  est  conditio  defendentis  from  en- 
forcing against  the  stock  any  just  claims  he  may  have  as  a  creditor  of 
the  company.  The  agreement  for  improper  issuance  of  the  stock  be- 
ing absolutely  void  on  grounds  of  public  policy,  his  rights  as  a  cred- 
itor remain  unimpaired. s 

The  court  of  chancery  may  limit  the  time  within  which  creditors 
shall  present  and  make  proof  to  such  receiver  of  their  respective  claims 
against  the  corporation,  and  may  bar  all  creditors  and  claimants  failing 
so  to  do  within  the  time  limited  from  participating  in  the  distribution 
of  the  assets  of  the  corporation;  the  court  may  also  prescribe  what 
notice,  by  publication  or  otherwise,  shall  be  given  to  creditors  of  such 
limitation  of  time.o 

The  design  of  the  statute  is  to  secure  an  equal  distribution  of  the 
assets  of  the  corporation  among  all  its  creditors.    In  practice,  an  or- 


1 — f^orporation  Act,  §   76. 

2 — Gallagher  v.   Asphalt  Co.  of  America,  67  N.  J.   Eq.   441    (1904). 

3 — Runyon  v.  Farmers'  &  Mechanics'  Bank,  4  N.  J.  Eq.  480   (1845). 

4 — Lehigh  &  Wilkesbarre  Coal  Co.  v.  Stevens  &  Condit  Trans.  Co.,  63 
N.    J.    Eq.    107    (1902). 

5 — Easton  National  Bank  v.  American  Brick,  etc.,  Co.,  70  N.  J.  Eq.  732 
(Court  of  Errors  &  Appeals,  1906). 

6 — Corporation  Act,   §   75. 
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der  is  made  limiting  a  time  within  which  claims  shall  be  presented 
and  approved,  in  order  to  facilitate  the  proceedings,  and  to  promote 
dispatch  in  the  settlement  of  the  estate.  But  no  creditor  thereby  ob- 
tains a  vested  right  to  a  certain  dividend  to  the  exclusion  of  others. 
If  a  reasonable  excuse  for  delaying  to  make  an  earlier  claim  is  shown, 
the  creditor  will  be  admitted  at  any  time  before  actual  distribution, 
or  even  after  partial  payments,  if  there  be  a  surplus  in  the  hands  of 
the  receivers,  so  as  not  to  interfere  with  payments  already  made.7 

A  person  having  a  claim  which  does  not  appear  to  be  valid  and 
meritorious,  will  not  be  permitted  to  present  it  to  the  receiver  for  his 
consideration  and  action  after  the  time  limited  by  order  of  the  court 
for  such  presentation  has  expired,  and  especially  is  this  so  when  it 
appears  that  the  failure  to  present  the  claim  in  due  time  was  not  the 
consequence  of  misapprehension  or  want  of  actual  notice,  but  the  re- 
sult of  careless  indifference  or  of  intentional  delay.s 

Where  his  claim  is  meritorious,  however,  a  claimant  may  be  per- 
mitted to  present  his  claim  beyond  the  time  limited,  within  the  dis- 
cretion of  the  chancellor.9 

Thus,  where  certain  secured  bondholders  of  an  insolvent  corporation 
were  not  notified  by  mail,  with  the  other  creditors,  of  the  time  limited 
for  the  presentation  of  claims  against  the  corporation,  although  the 
order  of  limitation  was  published  and  the  time  expired  and  the  bond- 
holders found  their  security  insufficient  to  pay  them  in  full,  and  ap- 
plied to  be  admitted  as  creditors  for  the  balance,  it  was  held  that  the 
application  should  be  granted.io  Jt  was  held  that  they  were  also  en- 
titled to  a  preferential  dividend  to  put  them  on  equality  with  the  other 
creditors,  who  had  already  received  a  dividend  on  their  claims. 

Any  creditor  or  claimant  who  shall  lay  his  claim  before  such  receiver 
may,  at  the  same  time,  demand  that  a  jury  shall  decide  thereon  and  in 
like  manner  the  receiver  may  demand  that  the  same  shall  be  referred 
to  a  jury;  and  in  either  case  such  demand  shall  be  entered  on  the 
minutes  of  the  receiver,  and  thereupon  an  issue  shall  be  made  up  be- 
tween the  parties,  under  the  direction  of  one  of  the  justices  of  the  su- 
preme court,  and  a  jury  impanelled,  as  in  other  cases,  to  try  the  same 
in  the  circuit  court  of  the  county  in  which  the  corporation  carried  on 
its  business  or  had  its  principal  office;  the  verdict  of  the  jury  shall  be 
subject  to  the  control  of  the  supreme  court,  as  in  suits  originally  in- 
stituted therein,  and  when  rendered,  if  not  set  aside  by  the  court, 
shall  be  certified  by  the  clerk  of  the  supreme  court  to  the  receiver;  the 
creditor  shall  be  considered,  in  all  respects,  as  having  proved  his  debt 
or  claim  for  the  amount  so  ascertained  to  be  due,  and  in  all  cases  in 
which  no  trial  by  jury  shall  be  demanded  the  court  of  chancery  shall 
have  jurisdiction  to  pass  upon  the  claims  presented  and  to  determine 


7 — Grinnell  v.  Merchants'  Ins.  Co.,  16  N.  J.  Eq.  283  (1863). 

8 — Leo  V.  Green,   52   N.  J.   Eq.   1    (1893). 

9 — Wall  V.  Young,  54  N.  J.  Eq.  24   (1895). 

10 — Pattberg  v.  Pattberg  &  Bros.,  55  N.  J.  Eq.   604   (1897). 
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the  rights  of  the  claimants,  and  to  make  such  order  or  decree  touching 
the  same  as  shall  he  equitable  and  just.n 

Every  such  insolvent  corporation,  or  any  person  aggrieved  by  the 
proceedings  or  determination  of  such  receiver  in  the  discharge  of  his 
duty,  may  appeal  to  the  court  of  chancery,  which  court  shall,  in  a  sum- 
mary way,  hear  and  determine  the  matter  complained  of,  and  make 
such  order  touching  the  same  as  shall  be  equitable  and  just.12 

A  person  who  files  a  claim  with  a  receiver  of  an  insolvent  corpora- 
tion, and  sustains  his  claim  before  the  receiver  and  before  the  Court 
of  Chancery  on  appeal,  is  not  a  complainant  within  the  meaning  of 
the  91st  section  of  the  Chancery  Act  and  is  not  entitled  to  the  allow- 
ance of  a  counsel  fee  to  be  included  as  taxable  costs.13 

An  order  of  the  chancellor  on  appeal  from  the  determination  of  the 
receiver  of  an  insolvent  corporation  is  final  and  not  interlocutory,  and 
is  therefore  appealable  to  the  Court  of  Errors  and  Appeals.i* 

The  language  of  the  act  is  very  comprehensive,  and  would  seem  to 
have  been  adopted  for  the  purpose  of  embracing  every  question  which 
could  possibly  be  brought  before  the  receivers  for  their  action,  and  by 
which  action  any  person  could  complain  of  being  aggrieved.  The  sec- 
tion gives  the  right  of  appeal  to  any  person  or  persons  whatever,  who 
think  themselves  or  himself  aggrieved  by  the  proceedings  or  deter- 
mination of  the  said  receiver  or  receivers,  or  trustees,  in  the  discharge 
of  their  duty;  and  the  chancellor  is  to  hear  and  determine  the  matter 
complained  of  in  a  summary  way,  and  make  such  order  touching  the 
same  as  shall  be  equitable  and  just.  And  the  right  of  appeal  is  not 
confined  to  a  creditor  who  has  a  naked  claim  against  the  company,  but 
extends  to  questions  where  a  set-off  is  involved.  So,  where  parties 
applying  to  receivers  for  a  settlement  of  their  accounts  with  a  bank, 
admitted  that  the  bank  held  their  promissory  note,  but  claimed  a  set- 
off, and  insisted  that  the  bank  was  largely  indebted  to  them  for  in- 
terest, etc.,  and  the  receivers  decided  upon  the  accounts  of  the  respec- 
tive parties,  and  refused  to  allow  the  set-off,  it  was  held  that  they 
were  "parties  aggrieved"  by  the  determination  of  the  receivers,  and 
they  could  not  be  denied  the  right  of  appeal  given  them  by  the  statute.iB 

The  appellant,  in  his  petition  of  appeal,  should  state  his  case  fully, 
and  the  particulars  in  which  he  is  aggrieved.  By  the  answer  of  the 
receivers  to  the  petition,  the  issue  will  be  formally  made  between  the 
parties.  If  there  is  no  dispute  as  to  the  facts  the  case  will  be  decided 
upon  these  pleadings.  If  the  facts  are  controverted,  proof  can  be 
taken  in  the  ordinary  way,  and  the  matter  be  brought  to  a  hearing  and 
final  determination,  according  to  the  usual  practice  in  similar  cases. 
It  is  one  of  those  cases  where  the  court  will  provide  for  the  difficulties 


11 — Corporation  Act,   §   77. 

12 — Corporation  Act,  §   78. 

13— Porch  v.  Agnew  Co.,  72  N.  J.  Eq.  319  (1907). 

14 — Ellison  V.  Gray,  55  N.  J.  Eq.  581   (Court  of  Errors  &  Appeals,  1897). 

15 — Jackson  v.  People's  Bank,  9  N.  J.  Eq.  205   (1852). 
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as  they  arise.  The  object  of  the  statute  will  be  attained,  by  disposing 
in  a  summary  way,  and  with  as  little  expense  as  possible,  of  all  con- 
troversies which  may  retard  the  final  settlement  of  the  affairs  of  the 
insolvent  institution.  The  petition  should  be  so  framed  that  the  whole 
case  is  fully  presented.  A  copy  of  the  petition  should  be  served  on  the 
receivers,  with  an  order  to  answer  in  twenty  days,  and  the  petitioners 
should  bring  the  appeal  to  a  final  hearing  within  thirty  days  after  an- 
swer, and  on  giving  eight  days'  notice.  On  failure  of  the  petitioners 
bringing  the  appeal  to  hearing,  the  receivers  are  at  liberty  to  have  the 
appeal  dismissed,  or  to  notice  the  same  for  hearing,  at  their  option.i« 

Where  there  is  the  same  receiver  for  two  corporations,  one  of  which 
as  part  of  its  assets  owns  stock  in  the  other,  a  creditor  of  the  one  has 
such  interest  that  he  may  appeal  from  an  allowance  of  the  claim 
against  the  other.i^ 

104.  EFFECT  OF  APPOINT3IENT  OF  RECEIVER  ON  UNFUL- 
FILLED CONTRACTS,  CLAIMS  FOR  PERSONAL  SERV- 
ICES, FOR  RENT  OF  LEASED  PREMISES,  ETC. 

The  day  on  which  insolvency  occurred,  as  adjudged  by  the  order  ap- 
pointing the  receiver,  fixes  the  time  to  which  the  several  claims  of 
creditors  must  be  referred  for  adjustment.  The  order  in  the  insolvency 
proceedings  puts  an  end  to  the  business  of  the  company  and  termi- 
nates its  contracts.  Any  other  view  would  compel  the  creditors  of  the 
company  to  continue  the  business  with  the  property  and  funds  of  the 
company,  which  the  insolvency  proceedings  contemplate  shall  be  di- 
vided among  the  creditors  as  of  the  time  when  the  insolvency  occurred.i 

"The  general  scheme  of  the  act  contemplates  the  ascertainment  and 
payment  of  all  just  liabilities.  The  terms  'creditor'  and  'debt'  are  not 
used  in  a  narrow,  restrictive,  or  technical  sense.  It  could  hardly  have 
been  the  intention  of  the  lawmakers  to  distribute  the  surplus  of  as- 
sets, or,  in  other  words,  return  capital,  to  the  stockholders  of  the  com- 
pany (that  is,  to  those  who  deliberately  ventured  for  gain,  and  pledged 
their  capital  for  the  security  of  those  who  were  induced  to  deal  with 
them),  and  at  the  same  time  disregard  those  who,  dealing  with  those 
stockholders  upon  the  faith  of  that  security,  became  justly  entitled  to 
damages  for  breaches  of  contracts  occasioned  by  an  insolvency  and 
suspension  that  the  very  capital  relied  upon  was  intended  to  ward  off. 
Such  distribution  would  be  the  protection  of  capital  against  its  just  lia- 
bility. The  receiver  is  bound  in  duty  and  clothed  with  power  to  reach 
out  and  take  in  every  conceivable  asset  due  or  thereafter  to  accrue  to 
the  corporation.  A  complete  collection  of  assets  is  contemplated,  and 
a  full  and  final  distribution  of  them  is  made  possible.     Such  being  the 


16 — Jackson  v.  The  Peoples  Bank,  9  N.  J.  Eq.  205  (1852). 
17 — Blake  v.  Domestic  Manufacturing  Co.,  64  N.  J.  Eq.  480  (1897). 
1 — Gray  v.   Reynolds,    55   N.   J.   Eq.    501    (Court    of   Errors    &   Appeals, 
1897);    relating   to    insurance  contracts. 
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situation,  natural  justice  demands  that  those  who  suffer  from  breaches 
of  contract  should  be  included  in  the  distribution,  even  though  the 
breaches  and  consequent  damages  follow  the  insolvency,  and  I  think 
it  is  in  consonance  with  the  scope  and  design  of  the  legislation  con- 
sidered, to  give  to  the  statute  a  broad  and  liberal  interpretation  which 
will  admit  of  that  justice  being  done."  It  was  held,  therefore,  that  a 
person  who  had  entered  into  an  agreement  with  the  corporation  to 
serve  it  for  a  term  of  years,  in  consideration  of  which  he  was  to  re- 
ceive a  fixed  salary,  was  entitled  to  present  a  claim  to  the  receiver  for 
the  amount  of  the  damages  he  suffered  by  the  breach;  that  those  dam- 
ages were  to  be  ascertained  by  an  issue  framed  by  a  Justice  of  the 
Supreme  Court  and  tried  by  a  jury;  but  that  such  claim  was  not  en- 
titled to  preference  under  the  eighty-third  section  of  the  act  concern- 
ing corporations.2 

And  in  a  recent  case  the  Court  of  Errors  and  Appeals  said  "Every- 
one who  deals  with  such  a  corporation  does  so  in  view  of  the  fund  its 
capital  provides,  and  the  security  that  fund  is  intended  to  afford.  The 
stockholders  who  provide  the  fund  invite  confidence  because  of  it,  that 
through  such  confidence  their  venture  may  be  profitable  to  them.  The 
mere  statement  of  this  situation  makes  conspicuous  the  injustice  of 
any  course  of  reasoning  which  will  return  to  the  stockholders  their 
capital  before  satisfaction  of  all  losses  induced  by  faith  in  it  shall  be 
made.  The  state  creates  corporations  and  requires  of  them  the  provi- 
sion of  such  a  trust  fund,  and  when  it  destroys  their  corporate  exist- 
ence, natural  justice  requires  that  it  shall  provide  for  distribution  of 
the  fund  so  that  no  part  of  it  shall  be  returned  to  those  who  offer  it 
as  security  for  the  action  of  others,  until  the  latter  shall  have  all  the 
protection  against  loss  in  their  undertaking  that  it  is  capable  of  af- 
fording. *  *  *  By  the  terms  of  the  decree  which  forfeits  the  de- 
fendant's charter,  the  corporation  is  not  dead  so  far  as  the  ascertain- 
ment of  its  obligations  and  their  satisfaction  are  concerned."  s 

In  proceedings  against  an  insolvent  corporation,  the  owner  of  the 
premises  upon  which  that  corporation  carried  on  its  business,  under  a 
lease  from  him,  is  entitled  to  an  order  directing  the  receiver  to  pay 
the  amount  of  rent  due  at  the  time  of  the  declaration  of  insolvency, 
not  exceeding  one  year's  rent.  Section  4  of  the  act  respecting  Land- 
lords and  Tenants  provides,  that  no  goods  and  chattels  being  upon  any 
lands  or  tenements  which  are  or  shall  be  leased,  shall  be  liable  to  be 
taken  by  virtue  of  any  execution,  attachment  or  other  process,  unless 
the  party  at  whose  suit  the  said  execution  or  other  process  is  issued 
shall,  before  the  removal  of  such  goods  from  off  the  said  premises,  pay 
to  the  landlord  all  rent  due  for  said  premises  not  exceeding  one  year's 


2 — Spader  v.  Mural  Decoration  Manufacturing  Co.,  47  N.  J.  Eq.  18 
(1890). 

3 — Rosenbaum  v.  Credit  System  Co.,  61  N.  J.  L.  543  (Court  of  Errors 
&  Appeals,  1898);  Bolles  v.  Crescent  Drug  &  Chemical  Co.,  53  N.  J.  Eq. 
614    (1895). 
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rent.  "There  can  be  no  room  for  doubt  that  the  order  of  this  court 
directing  the  receiver  to  take  possession  of  the  goods  and  chattels  of 
the  defendant  company,  is  included  in  the  phrase,  'other  process.' "  * 

In  another  case  it  was  held,  however,  that  a  lessor  in  a  lease  for  a 
term  of  years  at  a  designated  annual  rental,  which  gives  the  lessor 
the  right  of  re-entry  in  case  of  a  failure  to  pay  the  rent,  is  not  entitled 
on  the  insolvency  of  the  lessee  corporation,  to  demand  from  the  receiver 
the  rent  accruing  under  the  lease  after  the  receiver  quits  the  premises. 
Vice-Chancellor  Pitney  said:  "If  I  properly  understand  the  report  of 
the  case  of  Stockton  v.  Mechanics  Bank,  32  N.  J.  Eq.  163  (1880),  the 
question  presented  by  this  appeal  is  res  judicata  in  this  court."  5 

105.  COMPENSATION    OF    RECEWEK    AND    COSTS    AND    EX- 
PENSES OF  ADAHNISTRATION. 

Before  distribution  of  the  assets  of  an  insolvent  corporation  among 
the  creditors  or  stockholders  the  court  of  chancery  shall  allow  a  rea- 
sonable compensation  to  the  receiver  for  his  services  and  the  costs  and 
expenses  of  the  administration  of  his  trust,  and  the  costs  of  the  pro- 
ceedings in  said  court,  to  be  first  paid  out  of  said  assets.i 

Receiver's  allowances  and  his  expenses  in  winding  up  the  company 
are  entitled  to  preference  over  state  franchise  taxes.2 

The  receiver  is  entitled  to  have  an  allowance  for  his  fees  and  those 
of  his  counsel  included  in  an  assessment  against  the  stockholders.s 

Without  the  order  of  the  court,  receivers'  services  in  themselves, 
"stand  on  no  higher  claim  than  receivers'  debts  for  the  services  and 
advances  of  other  persons  for  the  benefit  of  the  trust,  and  where,  as 
in  this  case,  the  fund  in  the  receivers'  hands  is  not  sufficient  to  pay  all 
the  receivers'  debts  and  their  compensation,  the  distribution  must  be 
pro  rata.  *  *  *  if  receivers  desire  or  intend  to  claim  preference  in 
payment  for  their  own  compensation  they  must  apply  to  the  court  not 
only  for  such  order,  but  also  for  the  authority  to  incur  indebtedness, 
which  will  be  subject  to  their  claim.  Upon  such  application,  the  court 
can,  bj'  proper  inquiry  into  the  condition  of  the  estate  make  the  orders 
necessary  to  control  its  receivers  in  the  incurring  of  indebtedness,  and 
also  to  give  notice  to  persons  dealing  with  the  receivers  for  services 
to  the  trust,  that  the  receivers'  personal  claims  for  services  are  pre- 
ferred." 4 


4 — Wood  V.  McCardell,  etc.,  Co.,  49  N.  J.  Eq.  433    (1892). 

5— Klein  v.  Gavenesch  Co.,  64  N.  J.  Eq.  50   (1902). 

1 — Corporation  Act,    §   85. 

2 — Chesapeake  &  Ohio  Ry.  Co.  v.  Atlantic  Transportation  Co.,  62  N.  J. 
Eq.  751  (Court  of  Errors  &  Appeals,  1901). 

3 — Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  Co.,  64  N.  J.  Eq. 
521    (1903). 

4 — Nessler  v.  Industrial  Land  Development  Co.,  65  N.  J.  Eq.  491  (1903); 
reversed  on  account  of  clerical  error  only,  64  Atl.  109  (Court  of  Errors 
&  Appeals,    1906). 
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An  allowance  of  $4,000  to  receivers,  and  $2,500  to  their  counsel, 
which,  with  the  costs  and  disbursements  incurred,  was  a  little  more 
than  four  per  cent,  on  the  amount  administered,  was  held  to  be  not 
excessive,  where  the  plant  of  the  insolvent  corporation  is  equipped  for 
its  particular  work,  so  that  it  is  necessary  to  operate  the  same  to  pre- 
serve it,  and  there  is  considerable  work  and  skill  involved  in  selling 
the  property  and  protecting  the  various  equities. & 

Where  the  possession  of  mortgaged  property  by  receivers  of  the 
mortgagor  has  continued  with  the  actual  or  implied  consent  of  the 
mortgagees,  and  their  possession  has  been  a  benefit  to  the  estate,  any 
claim  of  the  mortgagees  to  funds  which  come  into  the  receivers'  hands 
is  equitably  subject  to  all  proper  expenses  of  the  receivership.e 

The  court  will  authorize  a  receiver  of  a  railroad  company  to  make 
all  necessary  repairs,  and,  if  necessary,  will  charge  the  expense  as  a 
first  lien  on  the  property  prior  to  existing  mortgages  thereon. 7 

Where,  however,  property  of  a  corporation  was  placed  in  the  hands 
of  a  receiver,  and  the  realty  was  expected  to  realize  more  than  enough 
to  pay  a  mortgage  thereon,  and  the  receiver  expended  money  in  care 
of  it  while  endeavoring  to  find  a  bidder,  but  on  a  sale  it  did  not  realize 
enough  to  pay  the  mortgage  debt,  it  was  held  that  the  mortgagee 
should  not  be  required  to  contribute  to  the  general  fund  of  the  estate 
the  amount  spent  for  repairs.s 

106.   ORDER  OF  PAYMENT  OF  CLAIMS  AND  DISTRIBUTION  OF 
SURPLUS  FUNDS. 

In  adjusting  the  priorities  of  several  encumbrancers  on  lands  of  an 
insolvent  corporation  it  was  held:  (1)  That  banks  which  had  loaned 
money  to  such  corporation  on  notes  endorsed  by  its  creditors,  were  en- 
titled to  be  subrogated  to  the  rights  of  such  directors,  under  a  mortgage 
given  to  them  by  the  corporation  to  indemnify  them  for  such  endorse- 
ments; (2)  That  the  receiver  had  power  to  adjust  by  agreement  the 
rights  of  claimants  under  the  mechanics  lien  law,  although  no  steps  be- 
yond filing  their  claims  had  been  taken;  (3)  That  where  such  claims 
have  passed  into  judgment  with  the  receiver's  knowledge,  they  should 
be  regarded  as  established;  and  (4)  That  where  a  lien  claim  was  filed 
after  the  begining  of  the  insolvency  proceedings  in  the  Court  of  Chan- 
cery, it  is  not  necessary  to  pursue  such  claim  to  judgment  unless  so 
required  by  the  court  or  receiver.i 

In  case  of  the  insolvency  of  any  corporation  the  laborers  and  work- 
men, and  all  persons  doing  labor  or  service  of  whatever  character,  in 


5 — Lembeck  v.  Jarvis  Terminal  Cold  Storage  Co..  68  N.  J.  Eq  352 
(1904). 

6 — Nessler  v.  Industrial  Land  Development  Co.,  65  N.  J.  Eq.  491  (1903); 
reversed  on  account  of  clerical  error  only,  64  Atl.  109  (Court  of  Errors 
&  Appeals,  1906). 

7 — Hoover  v.  Montclalr  &  Greenwood  Lake  Ry.  Co.,  29  N.  J.  Eq  4 
(1878). 

8 — Cunningham  v.  Alryan  Woolen  Mills,  69  N.  J.  Eq.  710   (1905). 

1 — DeMott  V.  Stockton  Paper  Ware  Mfg.  Co.,  32  N.  J.  Eq.  124  (1880) 
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the  regular  employ  of  such  corporation,  shall  have  a  first  and  prior 
lien  upon  the  assets  thereof  for  the  amount  of  wages  due  to  them  re- 
spectively for  all  labor,  work  and  services  done,  performed  or  ren- 
dered within  two  months  next  preceding  the  date  when  proceedings  in 
insolvency  shall  be  actually  instituted  and  begun  against  such  in- 
solvent corporation. 2 

Such  lien  shall  be  prior  to  all  other  liens  that  can  or  may  be  ac- 
quired upon  or  against  such  assets,  except  the  lien  and  incumbrance  of 
a  chattel  mortgage,  recorded  more  than  two  months  next  preceding  the 
date  when  proceedings  in  insolvency  shall  have  been  actually  insti- 
tuted against  such  insolvent  corporation,  and  except  the  lien  and  in- 
cumbrance of  a  chattel  mortgage  recorded  within  two  months  next 
preceding  the  date  when  proceedings  in  insolvency  shall  have  been 
actually  instituted  against  such  insolvent  corporation,  for  money 
loaned  or  for  goods  purchased  within  said  period  of  two  months;  and 
also  except  as  against  the  lien  of  mortgages  given  upon  the  lands  and 
real  estate  of  such  insolvent  corporation. s 

The  preference  given  by  the  eighty-third  section  of  the  corporation 
act  is  in  derogation  of  the  right  of  creditors  to  be  paid  equally,  and  will 
not  be  extended  by  construction.  "The  statute  confers  a  special  or  ex- 
ceptional right;  it  makes  a  distinction  among  persons  having,  accord- 
ing to  the  principles  of  natural  justice,  equal  rights,  and  takes  from 
all  classes  of  creditors,  secured  and  unsecured,  except  one,  that  that 
particular  class  may  be  paid  in  full.  When  a  statute  produces  such  a 
result,  those  who  claim  under  it  have  a  right  to  take  what  is  clearly 
given  by  plain  words,  but  nothing  more.  Looking  at  the  manifest  pur- 
pose of  this  statute,  as  well  as  at  its  words,  I  think  it  is  quite  obvious 
that  the  right  conferred  is  strictly  personal,  inhering  alone  in  the  per- 
son who  actually  performs  the  labor  or  service,  and  that  he  who  fur- 
nishes the  labor  or  service  of  others,  under  a  contract  to  do  the  whole 
business  of  the  corporation,  or  a  particular  branch  of  it,  is  neither 
within  its  words  nor  its  spirit.  In  neither  the  strict  nor  the  popular 
sense  of  the  word  is  he  an  employe,  but  this  relation  to  the  corporation 
would  be  more  aptly  described  by  the  word  contractor."  4 

So,  also  where  a  superintendent  of  the  work  of  constructing  a  rail- 
road, without  any  obligation  on  his  part,  voluntarily,  and  supposing 
that  the  company  was  solvent,  and  merely  to  befriend  the  workmen  em- 
ployed, advanced  his  own  money  to  pay  them  for  work,  where  there  was 
no  assignment  of  their  claims  to  him,  and  no  agreement  that  he  was 
to  have  the  benefit  of  their  lien,  and  afterwards  the  company  became 
insolvent,  it  was  held  that  he  was  not,  by  subrogation,  entitled  to  the 
workmen's  statutory  lien  for  those  payments.^ 


2 — Corporation  Act,   §   83. 

3 — Corporation  Act,  §  84. 

4 — Lehigh  Coal  &  Navigation  Co.  v.  Central  R.  R.  Co.  of  N.  J.,  29  N.  J. 
Eq.   252    (187S). 

5 — North  River  Construction  Company's  case,  38  N.  J.  Eq.  433  (1884); 
affirmed   40   N.   J.   Eq.    340    (Court   of  Errors    &   Appeals,    1885). 
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And  it  has  been  held  that  a  person,  not  in  the  employ  of  an  insolvent 
corporation,  who  loaned  money  to  the  corporation  upon  an  understand- 
ing that  it  would  be  used  to  pay  the  wages  of  its  laborers,  is  not,  when 
the  corporation  is  decreed  to  be  insolvent,  entitled  to  the  preference 
allowed  by  section  83  of  the  General  Corporation  act.e 

But  if  the  laborer's  claim  be  assigned  after  the  lien  has  attached,  the 
assignee  is  entitled  to  the  benefit  of  the  lien.7 

In  Delaware,  Lackawanna  &  Western  R.  R.  Co.  y.  Oxford  Iron  Co.,  33 
N.  J.  Eq.  192  (1880),  it  was  held,  (1)  That  the  lien  comes  into  existence 
as  of  the  date  which  the  court  adjudges  to  be  the  time  when  the  in- 
solvency occurred  which  gives  it  jurisdiction;  (2)  That  persons  holding 
claims  for  wages,  who  are  not  in  the  employ  of  a  corporation  at  the 
time  when  it  becomes  insolvent,  are  not  within  the  policy  of  the  act, 
and  therefore  have  no  lien  upon  the  assets  thereof;  (3) That  the  presen- 
tation of  a  claim,  embracing  other  items  than  charges  for  wages,  does 
not  work  a  forfeiture  of  the  right  of  lien  for  the  wages,  given  by  the 
statute;  and  (4)  That  the  acceptance  of  a  promissory  note,  without 
security,  does  not  operate  as  a  waiver  of  the  lien  given  by  the  statute, 
unless  an  intention  to  relinquish  such  a  right  is  unmistakably  mani- 
fested. 

The  claims  of  laborers  for  services  are  not  entitled  to  precedence  in 
payment  over  liens  acquired  by  judgment,  execution  and  levy  there- 
under, or  by  distress  for  rent,  which  antedate  the  time  which  the  court 
adjudges  to  be  the  time  of  the  corporation's  insolvency.  Such  time  is 
when  the  court  examines  into  and  determines  the  existing  condition  of 
the  corporation's  affairs.  The  court  will  not  undertake  to  investigate 
the  financial  ability  of  a  company  at  previous  periods. s 

The  statute  does  not  give  an  employe  creditor  of  a  corporation  prior- 
ity over  a  creditor  by  mortgage  recorded  before  the  employe's  debt 
accrued.  The  Court  said:  "The  receiver  takes  the  property  subject  to 
the  mortgage.  In  his  hands  it  is  an  asset  only  to  the  extent  of  the 
equity  of  redemption.  The  title  is  in  the  mortgagee;  and  it  is  well 
settled  that  this  court  will  not,  and,  in  fact,  has  no  power  to,  authorize 
the  receiver  to  sell  the  land  free  of  the  mortgage  and  pay  the  mortgage 
out  of  the  proceeds."  o 

By  the  eighty-fourth  section  of  the  Corporation  Act,  labor  claims  are 
postponed  to  the  lien  of  a  chattel  mortgage  which  has  been  recorded 
more  than  two  months  next  preceding  the  date  when  proceedings  in  in- 
solvency shall  have  been  actually  instituted  against  an  insolvent  cor- 
poration.io 

"The  practice  in  this  court,  in  allowing  these  statutory  preferences. 


6 — ^Campbell  v.  Taylor  Mfg.  Co.,  64  N.  J.  Eq.  622  (1902);  affirmed  64 
N.   J.  Eq.   791    (Court  of  Errors   &  AppeaLs,   1902). 

7 — D.  L.  &  W.  R.  R.  Co.  V.  Oxford  Iron  Co.,  33  N.  J.  Eq.  192  (1880). 

8 — Wright  V.  Wynockie  Iron  Co.,  48  N.  J.  Eq.  29   (1891). 

9 — Hinkle  v.  Camden  Safe  Deposit  &  Trust  Co.,  47  N.  J.  Eq.  333  (Court 
of   Errors   &   Appeals,    1890). 

10 — Buvinger  v.  Evening  Union  Printing  Co.,  72  N.  J.  Eq.   321   (1907). 


398  insol\'t:xcy  and  receivers. 

has  been  to  limit  them  to  persons  who  were  within  the  class  named  in 
the  statute.  Consolidated  Coal  Co.  v.  Keystone  Chemical  Co.,  54  N.  J. 
Eq.  310  (1896).  The  terms  used  in  the  act  expressly  prescribe  that  the 
preference  is  given  to  laborers  and  workmen  and  persons  doing  labor 
in  the  regular  employ  of  the  company  at  the  time  of  the  Insolvency. 
It  is  a  purely  statutory  right,  and  it  was  probably  created  for  the  pur- 
pose of  preventing  a  general  exodus  of  the  workmen  employed  by  cor- 
porations in  anticipation  of  the  failure  of  the  company.  It  is  intended 
to  induce  employes  to  remain  at  their  work,  even  if  financial  disaster  be 
threatened,  by  assuring  them  that  they  shall  not  lose  their  wages.  A 
company  which  has  a  large  number  of  employes  may  be  in  some  finan- 
cial straits,  and  may  yet,  if  it  can  continue  its  business,  regain  its 
prosperity.  But  if  its  employes,  anticipating  that  their  wages  will  not 
be  paid,  leave  its  employ  in  a  panic,  absolute  disorganization  and  de- 
struction of  the  business  may  follow.  The  statute  here  intervenes  and 
assures  them  that  they,  at  all  events,  shall  be  paid.  It  refers,  by  its 
very  words,  to  laborers,  workmen  and  employes  only,  giving  them  a 
preference."  n 

The  general  manager  of  a  corporation,  who  is  also  a  stockholder  and 
a  member  of  the  board  of  directors,  is  entitled  to  preference  for  two 
months'  wages  next  preceding  the  institution  of  proceedings  of  insolv- 
ency; the  court  said:  "The  present  claim  is  made  under  section  83  of 
the  Corporation  Act.  The  case  of  England's  Executors  v.  Beatty  Organ 
Co.,  41  N.  J.  Eq.  470  (1886),  was  decided  under  the  provision  of  the 
Statute  of  1S69  (P.  L.  1869,  p.  1448;  Rev.  p.  188.)  It  was  there  held 
that  the  president  of  a  corporation  was  not  a  laborer  within  the  mean- 
ing of  the  old  act.  Section  83  of  the  present  Corporation  Act  is  prac- 
tically the  same  as  section  1  of  the  Act  of  April  8,  1892  (P.  L.  1892,  p. 
426.)  Under  the  latter  act,  it  was  held,  in  Consolidated  Coal  Co.  v. 
Keystone  Chemical  Co.,  54  N.  J.  Eq.  309  (1896),  that  the  bookkeeper  of 
a  corporation,  though  a  director,  was  entitled  to  the  preference  given 
by  the  act.  It  was  there  noted  that  the  later  act  is  broader  in  its  scope 
than  the  former  one;  and  the  view  was  also  taken  that  while  the  duties 
of  a  president  of  a  corporation  may  well  be  confined  to  matters  super- 
visory in  their  nature,  those  of  a  bookkeeper  involve  labor  in  the  strict 
sense  of  the  word.  In  Campbell  v.  Taylor  Mfg.  Co.,  64  N.  J.  Eq.  622,  it 
is  suggested  that  the  preference  given  by  this  statute  to  employees  of  a 
corporation,  was  probably  created  for  the  purpose  of  preventing  a  gen- 
eral exodus  of  the  workmen  employed  by  the  corporation  in  anticipation 
of  the  failure  of  the  company.  I  am  impressed  that  in  this  suggestion 
is  to  be  found  the  true  purpose  and  underlying  spirit  of  the  act.  "While 
the  duties  of  the  present  claimant  may  not  have  involved  the  degree  of 
manual  labor  which  ordinarily  falls  to  a  bookkeeper,  yet  I  think  it  clear 
that  he  is  included  in  the  spirit  and  purpose  of  the  legislation.  The 
language  of  the  statute  is,  'All  persons  doing  labor  or  service,  of  what- 


11 — Campbell  v.  Taylor  Mfg.  Co..  64  N.  J.  Eq.  622  (1902);  affirmed  64 
X.  J.  Eq.  791  (Court  of  Errors  «&  Appeals,  1902);  see  also  "Watson  v. 
Watson  Manufacturing  Co.,  30  N.  J.  Eq.  588  (1879). 
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ever  character  in  the  regular  employ  of  such  corporation.'  If  the 
recognized  purpose  of  the  statute  be  the  preservation  of  the  organized 
operative  force  of  a  corporation  in  a  time  of  embarrassment,  this  lan- 
guage clearly  must  be  held  to  include  the  general  manager,  even  though 
he  be  a  director  and  therefore  a  member  of  the  board  which  employed 
him.  His  retention  as  the  immediate  supervisor  and  organizer  of  the 
operative  force  of  employees,  is  peculiarly  essential  to  the  accomplish- 
ment of  the  purposes  of  the  act."  12 

Apprentice  workmen,  who  have  allowed  their  wages  to  accumulate 
upon  an  agreement  that  they  should  be  paid  at  the  end  of  their  ap- 
prenticeship, have  no  more  extensive  right  to  a  preference  than  have  any 
other  unpaid  workmen  in  the  regular  employ  of  the  insolvent  corpora- 
tion.13 

Preferred  claims  for  labor  are  to  be  paid  in  full  unless  it  be  necessary 
to  encroach  upon  them  to  meet  the  expenses  of  the  receivership. 1* 

The  State  of  New  Jersey  does  not  possess  the  Crown's  common  law 
prerogative  to  have  its  debts  paid  in  preference  to  the  debts  of  other 
creditors.15 

The  Franchise  Tax  Act  of  1884  provides  (§6)  that  the  tax  imposed 
by  the  act  when  determined,  shall  be  a  debt  due  from  said  company  to 
the  state,  for  which  an  action  at  law  may  be  maintained  after  the  same 
shall  have  been  in  arrears  for  the  period  of  one  month;  such  tax  shall 
also  be  a  preferred  debt  in  case  of  insolvency. 

A  franchise  tax  levied  by  the  state  during  the  receivership  of  an  in- 
solvent corporation  is  entitled  to  payment  in  preference  to  the  liabil- 
ities incurred  by  the  receivers  in  carrying  on  the  business  of  the  in- 
solvent corporation,  but  not  to  payment  in  preference  to  the  receivers* 
allowance  and  the  expenses  of  winding  up  the  corporation. le 

In  an  early  case  it  was  held  that  where  an  insolvent  corporation  is 
of  a  mere  private  character  and  it  is  not  the  duty  of  the  receiver  to 
preserve  the  franchise,  and  he  does  not,  in  fact,  exercise  the  franchise, 
he  will  not  be  obliged  to  pay  any  other  franchise  tax  than  that  which 
was  due  at  the  time  of  his  appointment,  unless  he  shall  realize  from 
the  assets  of  the  company  more  than  sufficient  to  pay  its  debts  and  the 
expenses  of  the  receivership,  and  then,  before  distributing  to  stock- 
holders, he  will  pay  any  franchise  tax  that  may  have  been  assessed  sub- 
sequent to  his  appointment,  and  that  if  the  receiver  shall  continue  its 
business,  using  its  franchises,  he  shall  pay  the  franchise  tax  assessed 
while  he  continues  the  business,  using  the  franchise. 17 


12 — Buving-er  v.  Evening  Union  Printing  Co.,  72  N.  J.  Eq.   321   (1907). 

13 — Mingin  v.  Alva  Glass  Manufacturing  Co.,  55  N.  J.  Eq.  463    (1897). 

14 — Lyle  v.  Staten  Island  Terra  Cotta  Lumber  Co.,  62  N.  J.  Eq.  797 
(Court  of  Errors  &  Appeals,  1901). 

15 — Freeholders  of  Middlesex  County  v.  State  Bank  at  New  Brunswick, 
30   N.   J.   Eq.    311    (Court   of   Errors    &  Appeals,    1878). 

16 — Chesapeake  &  Ohio  Ry.  Co.  v.  Atlantic  Trans.  Co.,  62  N.  J.  Eq.  751 
(Court  of  Errors  &  Appeals,  1901). 

17 — Mathers'  Sons  Co.'s  Case.  52  N.  J.  Eq.   607    (1894). 
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Under  the  supplement  of  1901  to  tlie  Franchise  Tax  Act,  (P.  L.  1901, 
p.  31),  making  every  corporation  liable  to  a  franchise  tax  unless  its 
annual  return  shows  that  it  is  within  the  exempted  clause,  it  was  held 
that  the  receiver  of  an  insolvent  corporaton  must  pay  the  tax,  where 
no  return  has  been  made,  even  though  prior  to  the  year  for  which  it 
was  assessed  he  had  converted  all  the  corporate  property  into  cash,  and 
no  business  was  thereafter  carried  on  by  it.  "The  imposition  is  laid 
without  regard  to  the  exercise  of  a  franchise,  but  solely  as  a  condition 
of  its  continued  existence."  is 

It  is  advisable,  therefore,  to  obtain  the  decree  of  dissolution  as  soon 
as  possible  in  order  to  stop  the  payment  of  franchise  taxes. is 

The  receiver  of  any  corporation  appointed  by  the  court  of  chancery 
or  any  assignee  in  trust  for  the  benefit  of  the  creditors  of  the  assignor 
shall  take,  receive  and  hold  all  personal  property  subject  to  all  unpaid 
taxes  and  shall,  out  of  the  first  moneys  received  by  him  or  them,  pay  to 
the  proper  collecting  ofiicer  of  the  municipality  levying  the  tax  all  said 
unpaid  taxes,  together  with  the  interest  and  penalties  thereon;  this 
payraent  must  be  made  before  any  other  payments  are  made  by  any 
such  receiver  or  assignee;  provided,  however,  that  nothing  in  this  act 
contained  shall  in  any  way  affect  the  lien  of  employes  for  wages  now 
preferred  by  law.20 

Where  property  coming  into  the  hands  of  a  receiver  is  subject  to  a 
lien  for  personal  taxes,  for  the  enforcement  of  which  no  specific  remedy 
is  provided  by  statute,  the  chancery  court,  of  which  the  receiver  is  an 
officer,  has  jurisdiction  by  reason  of  his  possession  of  the  property,  to 
provide  payment  of  the  taxes,  as  a  preferred  claim,  out  of  the  proceeds 
of  the  property.2i 

After  payment  of  all  allowances,  expenses  and  costs,  and  the  satis- 
faction of  all  special  and  general  liens  upon  the  funds  of  the  corpora- 
tion to  the  extent  of  their  lawful  priority,  the  creditors  shall  be  paid 
proportionately  to  the  amount  of  their  respective  debts,  excepting  mort- 
gage and  judgment  creditors  when  the  judgment  has  not  been  by  con- 
fession for  the  purpose  of  preferring  creditors;  and  the  creditors  shall 
be  entitled  to  distribution  on  debts  not  due,  making  in  such  case  a  re- 
bate of  interest,  when  interest  is  not  accruing  on  the  same;  and  the 
surplus  funds,  if  any,  after  payment  of  the  creditors  and  the  costs,  ex- 
penses and  allowances  aforesaid,  and  the  preferred  stockholders,  shall 
be  divided  and  paid  to  the  general  stockholders  proportionally,  accord- 
ing to  their  respective  shares. 22 


18 — Kins'  V.  American  Electric  Vehicle  Co.,  70  N.  J.  Eq.  568  (1905);  see 
also  In  re  United  States  Car  Co.,  60  N.  J.  Ea.  514  (Court  of  Errors  &  Ap- 
peals, 1899). 

19 — See  United  States  Car  Co.  v.  Crews,  57  N.  J.  Eq.  357  (Court  of 
Errors  &  Appeals,  1899);  Chesapeake  &  Ohio  Ry.  Co.  v.  Atlantic  Trans. 
Co.,  62  N.  J.  Eq.  751    (Court  of  Errors  &  Appeals,  1901). 

20— P.  L.   1896,  p.  181 

21 — Duryee  v.  United  States  Credit  System  Co..  55  N.  J.  Eq.  311   (1897). 

22 — Corporation  Act,  §  86. 
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A  judgment  which  was  not  entered  until  after  the  appointment  of 
a  receiver  is  not  entitled  to  preference.23 

A  judgment  at  law  which  is  fraudulent  as  against  certain  of  the 
creditors  of  an  insolvent  corporation,  but  valid  as  against  othres,  will 
not  be  set  aside  by  the  court  in  which  it  was  entered  at  the  instance  of 
the  receiver  of  such  corporation  by  reason  of  fraud.  The  rights  of  those 
creditors  as  against  whom  the  judgment  is  fraudulent,  can  be  protected 
in  the  distribution  of  the  company's  assets  by  the  court  having  control 
of  that  matter.24 

Whether  or  not  the  holder  of  the  confessed  judgment  is  barred  under 
the  eighty-sixth  section  of  the  Corporation  Act  from  obtaining  a  prefer- 
ence over  the  creditors  of  an  insolvent  corporation  depends  not  upon 
the  intention  with  which  the  bond  and  warrant  of  attorney  were  given, 
but  upon  the  intention  with  which  the  judgment  itself  was  confessed. 
If  the  object  to  be  attained  in  confessing  the  judgment  was  to  give  the 
holder  thereof  a  priority  over  other  creditors,  consequences  provided  by 
the  act  necessarily  follow,  notwithstanding  the  fact  that  at  the  time  of 
the  execution  of  the  bond  and  warrant  of  attorney  no  intention  to  pre- 
fer existed. 25 

The  equitable  rule  for  distributing  the  assets  of  an  insolvent  corpora- 
tion among  its  creditors  when  the  assets  are  insufficient  to  satisfy  all 
demands,  is  to  apportion  the  assets  pro  rata  among  all  the  creditors 
upon  the  principle  that  equality  is  equity.  Thus  it  was  held  that  after 
a  corporation  had  been  adjudged  insolvent  and  a  receiver  appointed  to 
wind  up  its  affairs,  a  mortgage  given  by  the  corporation,  while  insolv- 
ent [at  a  time  when  the  statute  did  not  prohibit  preferences],  to  prefer 
some  of  its  existing  general  creditors,  which,  through  a  mistake  of  the 
draughtsman,  conveyed  a  life  estate  in  its  real  property,  ought  not  to 
be  reformed  by  a  court  of  equity  so  as  to  embrace  the  fee,  when  it  ap- 
peared that  the  mortagees  did  not  act  to  their  detriment  on  the  sup- 
position that  the  mortgage  conveyed  the  fee.26 

Upon  distribution  of  the  assets  of  an  insolvent  corporation,  the  right 
of  a  preferred  creditor  to  full  payment  outranks  the  right  of  a  general 
creditor  to  partial  payment.27 

But  where  the  creditor  has  two  funds,  one  separate  and  one  in  com- 
mon with  others,  he  must  first  look  to  his  separate  security,  and  after 
that  is  exhausted  he  may  look  to  the  fund  in  which  others  are  inter- 
ested.28 
Where  the  assets  of  an  insolvent  corporation  are  not  suflBcient  to 


23— Kelly  v.  Neschanlc  Mining  Co.,  7  N.  J.  Eq.  579  (1849). 

24 — Beebe  v.  The  George  H.  Beebe  Company,  64  N.  J.  L.  497   (1900). 

25 — Consolidated   Coal    Co.    v.    National    State  Bank,    55   N.    J.    Eq.    800 
(Court    of   Errors    &   Appeals,    1896). 

26 — Miller  v.  Savage,  62  N.  J.  Eq.  746  (Court  of  Errors  &  Appeals,  1900). 

27 — Lyle   v.   Staten   Island   Terra  Cotta   Lumber   Co.,    62   N.   J.   Eq.    797 
(Court  of  Errors  &  Appeals,   1901). 

28 — State  Bank  v.  Receivers  of  Bank  of  New  Brunswick,   3  N.   J.   Eq. 
266    (1835). 
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satisfy  its  debts,  a  creditor  holding  collateral  insufficient  to  pay  his  en- 
tire claim,  is  not  entitled  to  hold  such  security  and  treat  the  same  as  se- 
curity for  the  entire  claim  and  to  receive  dividends  out  of  the  assets 
on  the  entire  amount  due  at  the  time  the  corporation  was  declared  in- 
solvent, but  he  is  entitled  to  dividends  only  on  the  balance  of  his  claim, 
after  applying  the  proceeds  of  the  sale  of  his  collateral. 29 

Where  a  creditor  who  files  a  bill  to  obtain  a  decree  of  insolvency  and 
an  appointment  of  a  receiver  against  an  insolvent  corporation  desires 
to  attack  the  validity  of  a  claim  of  a  co-creditor,  he  should  do  so  upon 
proceedings  had  before  the  receiver  on  the  question  of  the  distribution 
of  assets.  It  is  improper  practice  to  make  such  attack  by  a  bill  of  com- 
plaint.30 

In  McGregor  v.  Home  Insurance  Co.  of  Newark,  33  N.  J.  Eq.  181 
(1880),  it  was  held,  that  where  preferred  stock  is  issued  under  a  con- 
tract or  law  containing  no  provision  or  direction  as  to  what  shall  be  the 
rights  of  the  holders  of  it  in  the  distribution  of  capital  when  the  affairs 
of  the  company  are  wound  up,  a  holder  of  such  stock  merely  has  a 
right  to  be  preferred  in  the  division  of  profits,  and  not  in  the  distribu- 
tion of  capital.  But  it  was  held,  that  the  general  corporation  act  of  this 
state  directs  that  in  the  distribution  of  capital  the  holders  of  preferred 
stock  shall  be  first  paid,  before  any  distribution  is  made  to  the  holders 
of  the  common  stock;  that  therefore,  preferred  stock  issued  in  this 
state,  either  under  authority  of  law  or  under  a  contract  of  which  the 
law  forms  a  part,  is  entitled  to  preference  in  the  distribution  of  capital. 
This  decision  was  overruled  in  Lloyd  v.  Electric  Vehicle  Company,3i  in 
which  the  Court  of  Errors  and  Appeals  held  that  the  rights  of  preferred 
stockholders  of  corporations  organized  under  the  Corporation  Act,  upon 
a  distribution  in  insolvency,  are  to  be  determined  solely  by  the  provi- 
sions of  the  certificate  of  incorporation. 


29 — ^Butler  v.  Commonwealth  Tobacco  Co.,  74  N.  J.  Eq.  423  (Court  of 
Errors  &  Appeals,   1908). 

30 — Consolidated  Coal  Company  v.  National  State  Bank,  55  N.  J.  Eq. 
800    (Court   of  Errors   &  Appeals,   1896). 

31—72  Atl.  16  (1909). 
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IX.  REINCORPORATION  AND  REORGANIZATION. 

107.   REORGANIZATION    BY    STOCKHOLDERS    OF    INSOLV^ENT 
CORPORATION. 

Whenever  a  receiver  shall  have  been  appointed  as  aforesaid  and  it 
shall  afterwards  appear  that  the  debts  of  the  corporation  have  been 
paid  or  provided  for,  and  that  there  remains  or  can  be  obtained  by 
further  contributions  sufficient  capital  to  enable  it  to  resume  its  busi- 
ness, the  court  of  chancery  may,  in  its  discretion,  a  proper  case  being 
shown,  direct  the  receiver  to  reconvey  to  the  corporation  all  its  prop- 
erty, franchises,  rights  and  effects,  and  thereafter  the  corporation  may 
resume  control  of  and  enjoy  the  same  as  fully  as  if  the  receiver  had 
never  been  appointed;  and  in  every  case  in  which  the  court  of  chancery 
shall  not  direct  such  reconveyance,  said  court  may,  in  its  discretion, 
make  a  decree  dissolving  the  corporation  and  declaring  its  charter  for- 
feited and  void.i 

Whenever  a  majority  in  interest  of  the  stockholders  of  such  corpora- 
tion shall  have  agreed  upon  a  plan  for  the  reorganization  of  the  cor- 
poration and  a  resumption  by  it  of  the  management  and  control  of  its 
property  and  business,  such  corporation  may,  with  the  consent  of  the 
court  of  chancery,  upon  the  reconveyance  to  it  of  its  property  and  fran- 
chises, mortgage  the  same  for  such  amount  as  may  be  necessary  for 
the  purposes  of  such  reorganization;  and  may  issue  bonds  or  other 
evidences  of  indebtedness,  or  additional  stock,  or  both,  and  use  the 
same  for  the  full  or  partial  payment  of  the  creditors  who  will  accept 
the  same,  or  otherwise  dispose  of  the  same  for  the  purpose  of  the  reor- 
ganization.2 

Construing  section  69,  Vice-Chancellor  Bergen,  in  Fleming  v.  Fleming 
Hotel  Co.,  70  N.  J.  Eq.  509  (1905),  said:  "It  was  not  made  to  appear, 
either  to  the  receiver  or  to  the  court,  on  the  argument,  that  the  debts 
had  been  paid  or  provided  for,  for  I  think  it  doubtful  whether  the 
words  'provided  for'  are  answered  by  the  extension  of  the  time  of  pay- 
ment, but  rather  that  the  payment  should  be  provided  for.  There  is, 
however,  a  more  serious  and  to  me  insurmountable  objection,  in  that 
it  was  not  made  to  appear  that  there  was  any  capital  present,  or  obtain- 
able by  future  contributions  to  enable  a  resumption  of  this  business 
with  safety  to  the  public  and  advantage  to  the  stockholders.  Such  juris- 
dictional facts  being  absent,  the  purpose  for  which  the  adjournment  [of 
a  sale  by  the  receiver]  was  sought  would  have  been  fruitless,  and  I 
cannot  discover  in  what  manner  these  applicants  would  have  been  bene- 
fited by  an  adjournment." 

After  the  appointment  of  a  receiver  of  an  insolvent  corporation  by 


1 — Corporation  Act,   §  69. 
2 — Corporation  Act,  §  70. 
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the  Court  of  Chancery,  and  proceedings  in  foreclosure,  an  agreement 
among  the  secured  and  general  creditors  of  the  corporation,  was  entered 
into,  whereby  certain  income  bonds  were  to  be  issued,  "payable  in  thirty 
year's,  with  interest  at  seven  per  cent,  payable  half  yearly,"  and  the 
interest  was  to  be  paid,  if  the  company  should  "be  able  to  pay  it  by  its 
income,  after  paying  claims  prior  thereto  within  the  year,"  and  the 
annual  interest  should  not  be  allowed  to  accumulate.  A  committee  to 
arrange  the  details  of  the  plan  was  appointed.  It  was  held  that  the 
committee  had  authority  to  consent  that  the  bonds  should  be  made  pay- 
able, at  the  option  of  the  company,  on  or  before  the  expiration  of  thirty 
years  from  the  date  of  their  issue.  It  was  further  held,  however,  that 
the  receiver  would  not  be  ordered  to  pay  the  interest  on  the  bonds  while 
the  floating  debt  of  the  company  remained  unpaid.s 

108.  REORGANIZATION  BY  PURCHASERS  OF  CORPORATE 
FRANCHISES  AND  PROPERTY. 

Section  82  of  the  General  Corporation  Act  in  substance  was  originally 
enacted  March  11th,  1842  (P.  L.  1842  p.  164),  and  with  minor  changes 
has  been  preserved  (Rev.  Stat.  1846,  p.  136.  Tit.  5  Ch.  3,  §  20;  Rev.  p. 
192,  §  85;  P.  L.  1896,  p.  303,  §  82. 

The  purchaser  at  a  receiver's  sale  held  pursuant  to  Section  82  of  the 
Corporation  Act  of  all  the  franchises  of  a  gas  company  (including  a 
franchise  to  lay  gas  pipes  in  the  streets),  holds  such  franchises,  in  view 
of  the  Act  of  February  17,  1881  (P.  L.  1881,  p.  33),  as  a  body  politic  and 
corporate  and  has  no  power  as  an  individual  to  convey  such  franchises 
to  another  person;  and  when  a  corporation,  the  lessee  of  the  persons 
to  whom  such  franchises  were  attempted  to  be  conveyed  and  no  other 
right,  proceeds  to  exercise  such  franchise  by  opening  and  occupying  the 
streets,  it  wiU  be  restrained  on  the  information  of  the  Attorney  General.i 

The  Court  of  Errors  and  Appeals  said  that  construing  Section  82  of  the 
Corporation  Act  and  the  Act  of  1881  (P.  L.  1881  p.  33)  together,  "we  find 
a  definite  disposition  of  the  title  to  the  chartered  rights,  privileges  and 
franchises  of  the  insolvent  corporation.  Under  section  82  of  the  Act 
concerning  corporations,  Farnum's  rights  as  a  purchaser  would  seem 
to  be  absolute.  The  title  to  the  chartered  rights,  privileges  and  fran- 
chise of  the  corporation  passed  to  the  purchaser  who  became  entitled  to 
hold,  use  and  enjoy  the  same  during  the  whole  of  the  residue  of  the 
term  limited  in  the  charter  of  the  said  corporation  in  as  full  and  ample 
a  manner  as  such  corporation  could  or  might  have  used  and  enjoyed  the 
same,  subject,  however,  to  all  the  restrictions,  limitations  and  condi- 
tions contained  in  such  charter.  If  this  statute  stood  alone,  Farnum 
might  well  claim  that  he  acquired  these  franchises,  although  of  a  public 


3 — ^Lehigh  Coal  &  Navigation  Co  v.  Central  R.  R.  Co.,  34  N.  J.  Eq.  88 
(1881). 

1 — ^McCarter  v.  Vineland  Light  &  Power  Co.,  73  N.  J.  Eq.  703  (Court 
of  Errors  &  Appeals,  1908). 
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nature  as  an  individual  with  the  right  of  perpetual  succession,  analo- 
gous to  an  indefeasible  estate  in  fee  simple  of  lands  including  not  only 
jus  in  re,  but  jus  disponendi;  but  in  1881  (P.  L.  1881  p.  33)  before 
Farnum's  purchase  at  the  receiver's  sale,  the  Legislature,  in  exercis- 
ing control  of  gas  companies  and  others,  modified  the  character  and 
conditions  of  the  title  of  purchasers  of  public  franchises  at  a  judicial 
sale.  The  state  did  not  take  away  or  abridge  the  rights  and  franchises 
acquired  under  the  receiver's  sale,  but  prescribed  a  mode  of  procedure 
whereby  such  rights  and  franchises,  together  with  the  right  of  per- 
petual succession,  should  be  thereafter  held  and  enjoyed.  The  Legisla- 
tive intent  seems  to  be  clear  to  create  a  new  corporation,  and  not  to 
permit  public  franchises  to  pass  to  an  individual  to  be  used  and  en- 
joyed, sold  and  transferred,  bequeathed  and  devised  in  the  same  manner 
as  ordinary  real  or  personal  property.  Accordingly,  the  Act  of  1881 
created  a  corporation  in  which  the  title  to  the  franchises  in  question 
was  ipso  facto  vested.  The  effect  of  this  enactment  is  the  same  whether 
or  not  the  purchaser  exercised  his  right  to  organize  'the  new  corpora- 
tion' already  created  by  the  election  of  directors  and  officers,  and  the 
issue  of  stock  and  the  securing  of  bonds.  The  act  effectually  transferred 
the  title  and  the  right  of  perpetual  succession  to  a  corporation  sole,  and 
the  purchaser,  as  an  individual  ceased  to  have  any  title  which  he  could 
convey  or  lease  in  his  lifetime  or  transmit  by  testamentary  disposition. 
*  *  *  There  is,  we  think,  no  room  for  argument  or  difference  of  opin- 
ion as  to  the  meaning  of  the  Act.  The  purchaser  is  constituted  a  body 
politic  and  corporate  by  the  express  language  of  the  Act,  and  vested 
with  all  the  property  of  the  company  and  all  its  rights,  powers,  im- 
munities, privileges  and  franchises.  Under  the  act  of  1881  there  is  no 
option  to  the  purchaser  to  apply  for  a  charter  or  not,  as  he  pleases. 
There  is  no  privilege  conferred  upon  the  purchaser  to  accept  or  reject 
at  his  will.  The  act  itself  confers  the  charter  and  creates  the  corpora- 
tion, which  comes  into  existence  at  the  completion  of  the  purchase. 
Whether  the  organization  of  the  corporate  body  by  election  of  directors 
and  officers  is  required  may  be  in  question,  but  the  legislative  intent  is 
unmistakable  to  prevent  the  anomaly  of  public  franchises  passing  by 
assignment  or  devolution  by  operation  of  law  or  by  last  will  and  testa- 
ment." 2 

A  company  organized  under  the  statute  concerning  the  sale  of  prop- 
erty and  franchises  of  certain  corporations  (P.  L.  1897,  p.  229)  has  con- 
ferred upon  it  all  the  corporate  rights,  liberties,  privileges  and  fran- 
chises of  such  original  or  other  company,  and  upon  it  rests  the  same 
burden  and  duty  to  maintain  and  operate  a  street  railway  under  the 
statutes  and  the  ordinances  of  the  municipality  as  were  imposed  upon 
the  original  company.s 


2 — McCarter  v.   Vineland  Lig-ht  &   Power  Co.,   73   N.  J.   Eq.    703    (Court 
of  Errors  &  Appeals,  1908). 

3— Bridgeton  v.  Traction  Co.,  62  N.  J.  L.  592   (1899). 
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The  new  corporation  is  bound  by  restrictions  and  conditions  contained 
in  a  municipal  ordinance  granting  location  of  tracks  in  the  public 
streets,  even  though  it  did  not  expressly  assume  them.* 

"The  act  of  1897  is  constitutional.  It  has  one  general  object,  which  is 
sufficiently  expressed  in  its  title.  The  object  of  the  legislation  is  to  pro- 
vide for  the  sale  of  the  property  and  franchises  of  the  class  of  corpo- 
rations designated  by  the  act.  All  its  provisions  are  directed  to  the  com- 
mon end  of  enabling  creditors  to  secure  the  satisfaction  of  their  claims 
by  appropriating  thereto  the  proceeds  of  the  sale  of  the  property  and 
franchises  of  their  debtor.  While  the  act  does  not  expressly  declare  that 
the  new  corporation  shall  have  the  right  to  take  lands  by  eminent  do- 
main it  provides  that  the  corporation  organized  under  it  'shall  be  enti- 
tled to  all  the  rights,  liberties,  privileges  and  franchises  of  the  corpora- 
tion whose  property  and  franchises  have  been  so  sold  and  conveyed.' 
The  power  to  sell  is  not  limited  to  part  of  the  property  or  franchises.  In 
aid  of  creditors  the  purchasers  are  to  be  invested  with  all  the  rights, 
liberties,  privileges  and  franchises  of  the  debtor  corporation,  none  are 
excepted.  The  act  should  be  liberally  interpreted  to  secure  that  end. 
Upon  the  organization  of  the  new  corporation  the  property  and  fran- 
chises purchased  by  the  purchaser  at  the  sale  for  himself  and  his  asso- 
ciates became  vested  in  the  new  corporation  by  force  and  effect  of  the 
act  of  1897."  5 

Where  a  corporation  was  organized  to  take  over  the  business  and 
assets  of  another  older  corporation  and  contracted  with  the  older  cor- 
poration and  its  stockholders,  in  consideration  of  receiving  such  busi- 
ness and  assets,  to  issue  to  each  of  the  old  stockholders  certificates  of 
stock  in  the  new  company,  upon  surrender  of  those  in  the  old,  share 
for  share,  a  suit  may  be  maintained  by  a  holder  of  a  certificate  of  stock 
in  the  old  company  against  the  new  company  for  specific  performance 
of  this  agreement.  It  is  not  necessary  to  make  the  old  company,  or  any 
of  its  stockholders,  parties  defendant,  nor  to  declare  that  the  suit  is 
brought  for  the  benefit  of  such  of  the  old  stockholders  as  might  come  in 
and  be  made  parties.s 


4 — Asbury  Park  &  S.  G.  Ry.  Co.  v.  Neptune  Township,  73  N.  J.  Eq.  323 
(1907);  Rutherford  v.  Hudson  River  Traction  Co.,  73  N.  J.  L.  227    (1906). 

5 — Brinkerhoff  v.  Newark  &  Hackensack  Traction  Co.,  66  N.  J.  L.  478 
(1901). 

6 — Fletcher  v.  Newark  Telephone  Co.,  55  N.  J.  Eq.  47  (1896). 
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X.  CONSOLIDATION. 

109.   POWER  TO  CONSOLIDATE. 

Any  two  or  more  corporations  organized  or  to  be  organized  under  any 
law  or  laws  of  this  state  for  the  purpose  of  carrying  on  any  kind  of 
business  of  the  same  or  a  similar  nature  may  merge  or  consolidate  into 
a  single  corporation,  which  may  be  either  one  of  said  merging  or  con- 
solidating corporations,  or  a  new  corporation  to  be  formed  by  means 
of  such  merger  and  consolidation;  but  the  provisions  of  this  act  relative 
to  merger  and  consolidation  shall  not  apply  to  any  railroad  company, 
insurance  company  (except  companies  for  the  insurance  or  guaranty  of 
the  title  to  lands),  banking  companies,  savings  bank  or  other  corpora- 
tion intended  to  derive  profit  from  the  loan  and  use  of  money,  turnpike 
company  or  canal  company.i 

The  power  of  corporations  to  consolidate  and  merge,  is  not  to  be  im- 
plied, and  exists  only  by  virtue  of  plain  legislative  enactment.  It  fol- 
lows that  there  is  no  right  to  consolidate  without  the  unanimous  con- 
Bent  of  stockholders  unless  the  power  to  consolidate  has  been  conferred 
by  legislation  that  may  be  read  into  the  contract  of  incorporation. 
Under  both  the  act  of  March  8th,  1893,  P.  L.  p.  121,  and  the  General  Cor- 
poration Act  (Sec.  104),  the  power  to  merge  two  corporations  is  con- 
ferred only  where  thew  are  organized  for  the  purpose  of  carrying  on 
business  of  the  same  or  a  similar  nature.2 

In  the  Colgate  case  the  court  held  upon  an  examination  of  the  re- 
spective certificates  of  incorporation  of  the  United  States  Leather  Com- 
pany and  of  the  Central  Leather  Company,  that  these  two  corporations 
were  not  organized  for  the  purpose  of  carrying  on  business  of  "the  same 
or  a  similar  nature"  within  the  meaning  of  the  act  of  March  8,  1893,  P. 
L.  page  121,  and  that  the  proposed  consolidation  of  the  two  companies 
was  unauthorized  by  law  and  violative  of  the  rights  of  nonassenting 
stockholders. 

A  de  facto  consolidation  of  two  railroad  companies  having  been  ef- 
fected by  the  filing  of  a  certificate  in  the  secretary  of  state's  office,  pur- 
suant to  the  statute,  and  an  organization  of  the  new  company  there- 
under having  been  made,  and  considerable  money  expended  in  the  con- 
struction of  the  railroads  included  in  the  consolidation,  it  was  held  that 
the  holder  of  income  bonds  of  one  of  the  companies  could  not  have  an 
information  in  the  nature  of  a  quo  warranto  to  determine  the  validity 
of  the  consolidation. 3 


1 — Corporation  Act,  §  104.  As  to  railroad  companies,  see  Part  II  of 
this  book. 

2 — Colgate  v.  United  States  Leather  Co.,  72  Atl.  126  (Court  of  Error3 
&   Appeals,    1909). 

3— Terhune  v.  Potts,  47  N.  J.  L.  218  (1885). 
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110.  PROCEEDINGS  FOR  CONSOLIDATION. 

The  statutory  proceedings  for  consolidation  are  prescribed  by  section 
105  of  the  general  corporation  act  as  follows:  The  consolidation  or 
merger  shall  be  made  under  the  conditions,  provisions,  restrictions,  and 
with  the  powers  hereinafter  mentioned: 

1.  The  directors  of  the  several  corporations  proposing  to  merge  or 
consolidate  may  enter  into  a  joint  agreement  under  the  corporate  seals 
of  the  respective  corporations,  for  the  merger  or  consolidation  of  said 
corporations  and  prescribing: 

The  terms  and  conditions  thereof. 

The  mode  of  carrying  the  same  into  effect. 

The  name  of  the  new  corporation  (if  one  shall  be  so  formed  or  cre- 
ated), or  of  the  consolidated  corporation,  as  the  case  may  be. 

The  number,  names  and  places  of  residence  of  the  first  directors  and 
oflacers  of  such  new  or  consolidated  corporation  (who  shall  hold  their 
offices  until  their  successors  be  chosen  or  appointed,  either  according  to 
law  or  according  to  the  by-laws  of  the  said  corporation). 

The  number  of  shares  of  the  capital  stock,  whether  common  or  pre- 
ferred, and  the  amount  or  par  value  of  each  share  of  such  new  or  con- 
solidated corporation;   and 

The  manner  of  converting  the  capital  stock  of  each  of  said  merging 
or  consolidating  corporations  into  the  stock  or  obligations  of  such  new 
or  consolidated  corporation. 

And  in  case  of  the  creation  of  a  new  corporation,  how  and  when  the 
directors  and  officers  shall  be  chosen  or  appointed; 

Together  with  all  such  other  provisions  and  details  as  such  first-men- 
tioned directors  shall  deem  necessary  to  perfect  the  merger  consolida- 
tion of  said  corporation. 

The  agreement  shall  be  submitted  to  the  stockholders  of  each  of  said 
merging  or  consolidating  corporations,  separately,  at  a  meeting  thereof, 
to  be  called  for  the  purpose  of  taking  the  same  into  consideration;  and 
twenty  days'  notice  of  the  time,  place  and  object  of  such  meeting  shall 
be  mailed  to  the  last  known  post-office  address  of  each  of  such  stock- 
holders; and  at  the  said  meetings  of  stockholders  the  said  agreement  of 
such  directors  shall  be  considered,  and  a  vote  of  the  stockholders  of 
each  corporation  by  ballot  shall  be  taken  separately,  for  the  adoption 
or  rejection  of  the  same,  each  share  of  stock  entitling  the  holder  thereot 
to  one  vote,  and  said  ballots  shall  be  cast  in  person  or  by  proxy;  and  if 
the  votes  of  the  holders  of  two-thirds  of  all  the  capital  stock  of  each  of 
the  said  merging  or  consolidating  corporations  shall  be  for  the  adoption 
of  said  agreement  that  fact  shall  be  certified  thereon  by  the  secretary 
of  each  of  the  respective  corporations,  under  the  seal  thereof,  and  the 
agreement,  so  adopted  and  so  certified,  shall  be  filed  in  the  office  of  the 
secretary  of  state,  and  shall  from  thence  be  deemed  and  taken  to 
be  the  agreement  and  act  of  merger  or  consolidation  of  the  said  cor- 
porations, and  a  copy  of  said  agreement  and  act  of  merger  or  consolida- 
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tion,  duly  certified  by  the  secretary  of  state  under  the  seal  thereof,  shall 
be  evidence  of  the  existence  of  such  new  or  consolidated  corporation. 

111.  RIGHTS  AND  REMEDIES  OF  DISSENTING  STOCKHOLDERS. 

After  the  filing  of  a  consolidation  contract  between  certain  corpora- 
tions, the  business  previously  transacted  by  the  constitutent  companies 
was  carried  on  by  the  merged  corporation  as  an  entirety  and  a  large 
amount  of  the  property  received  by  the  merged  corporation  had  been 
sold,  exchanged  or  converted  into  other  forms,  and  the  receipts  there- 
for had  been  so  commingled  that  it  had  become  impossible  to  identify 
the  same  or  to  separate  the  business  of  the  constituent  corporations. 
Complainant,  a  stockholder  in  one  of  such  corporations,  made  no  ob- 
jection to  the  merger  until  nearly  six  months  after  the  merger  agree- 
ment during  which  time  the  consolidated  corporation's  securities  had 
been  put  on  the  market  and  were  largely  dealt  in.  It  also  appeared 
that  complainant's  assignor,  who  was  the  administrator  of  the  record 
holder  of  the  stock,  had  received  notice  of  the  meeting  at  which  the 
merger  agreement  was  entered  into,  and  complainant  when  he  acquired 
the  stock  had  actual  notice  thereof  and  bought  the  stock  for  the  pur- 
pose of  suing  to  set  aside  the  consolidation.  It  was  held  that  the  com- 
plainant was  not  entitled  to  a  decree  vacating  such  merger  agreement 
and  requiring  the  officers  of  his  corporation  to  resume  possession  of 
its  assets  and  continue  to  transact  its  business.! 

Where  a  consolidation  agreement  was  made  by  several  companies  in 
September  and  complainant,  a  stockholder  in  one  of  the  constituent 
companies  had  full  notice  thereof  as  early  as  the  following  November, 
and  had  investigated  and  fully  resolved  to  dissent  therefrom  as  early 
as  January  following  when  he  addressed  a  written  protest  to  the  Pres- 
ident and  directors  of  his  company,  and  within  two  weeks  he  was  no- 
tified that  his  protest  would  be  disregarded,  and  did  not  file  his  bill 
to  avoid  the  merger  until  March  ?Oth,  the  securities  of  the  consolidated 
company  in  the  meantime  having  been  daily  changing  hands  in  the 
open  market,  and  the  actual  business  of  the  company  having  been 
carried  on  in  such  a  manner  as  to  render  a  separation  of  the  consoli- 
dated company  into  its  constituent  elements  increasingly  difficult;  it 
was  held  that  complainant  was  guilty  of  laches  precluding  relief.2 

As  to  public  utility  corporations,  the  Corporation  Act  (§  108)  pro- 
vides as  follows: 

If  any  of  the  corporations  so  authorized  to  merge  or  consolidate 
shall  have  the  right  to  exercise  any  franchise,  for  public  use,  and 
•any  stockholder  thereof  not  voting  in  favor  of  such  agreement  shall 
dissent  therefrom  and  shall  refuse  or  neglect  to  convert  his  stock 
into  the  stock  of  such  consolidated  corporation,  or  to  dispose  thereof 
in  the  manner  and  on  the  terms  specified  in  such  agreement,  such  dis- 

1 — Beling  v.  American  Tobacco  Co.,  72  N.  J.  Eq.  32  (1907). 
2 — Dana  v.  American  Tobacco  Co.,  73  N.  J.  Eq.  736  (Court  of  Errors  & 
Appeals,   1907). 
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senting  stockholder  or  such  consolidated  corporation  may,  at  any  time 
within  thirty  days  after  the  adoption  and  filing  of  the  agreement  of 
consolidation,  apply  by  petition  to  the  circuit  court  of  the  county  in 
which  the  chief  office  of  the  corporation  whose  stockholders  shall  so  dis- 
sent or  neglect,  was  or  is  located,  on  reasonable  notice  to  be  prescribed 
by  said  court  to  said  consolidated  corporation,  or  to  such  dissenting 
stockholder,  as  the  case  may  be,  for  the  appointment  of  three  disinter- 
ested appraisers  to  appraise  the  full  market  value  of  his  stock,  with- 
out regard  to  any  depreciation  or  appreciation  thereof  in  consequence 
of  the  said  merger  or  consolidation,  and  whose  award  (or  that  of  a 
majority  of  them),  when  confirmed  by  the  said  court,  shall  be  final  and 
conclusive  on  all  parties,  and  said  consolidated  corporation  shall  pay" 
to  such  stockholder  the  value  of  his  stock  as  aforesaid;  and  on  re- 
ceiving such  payment,  or  on  a  tender  thereof,  or  in  case  of  any  legal 
disability  or  absence  from  the  state,  on  the  payment  of  such  award  into 
said  court,  said  stockholder  shall  transfer  his  stock  to  the  said  consoli- 
dated corporation  to  be  disposed  of  by  the  directors  thereof,  or  to  be 
retained  for  the  benefit  of  the  remaining  stockholders;  and  in  case  the 
said  award  is  not  so  paid  within  thirty  days  from  the  filing  of  said 
award  and  confirmation  by  said  court,  and  notice  thereof  to  be  given 
in  the  manner  aforesaid  unto  said  stockholder  or  said  consolidated  cor- 
poration, the  amount  of  the  award  shall  be  a  judgment  against  said 
corporation,  and  may  be  collected  as  other  judgments  in  said  court  are 
by  law  collectible. 

As  to  other  corporations,  a  later  statute  (P.  L.  1902,  p.  700)  provides 
as  follows: 

1.  Upon  the  merger  or  consolidation  of  any  two  or  more  corpora- 
tions, which  do  not  have  the  right  to  exercise  any  franchise  for  public 
use,  into  a  single  corporation,  as  provided  by  the  act  to  which  this  act 
is  a  supplement,  if  any  stockholder  in  any  of  said  merging  or  con- 
solidating corporations  not  voting  in  favor  of  such  agreement  of 
merger  or  consolidation,  shall  dissent  therefrom  and  shall  refuse  or 
neglect  to  convert  his  stock  into  the  stock  of  such  consolidated  cor- 
poration, or  to  dispose  thereof  in  the  manner  and  on  the  terms  speci- 
fied in  such  agreement,  such  dissenting  stockholder  may,  at  any  time 
within  thirty  days  after  the  adoption  and  filing  of  the  agreement  of 
consolidation,  apply  by  petition  to  the  circuit  court  of  the  county  in 
which  the  chief  office  of  the  corporation,  whose  stockholder  shall  so 
dissent  or  neglect,  was  or  is  located,  on  reasonable  notice  to  be  pre- 
scribed by  said  court  to  said  consolidated  corporation  for  the  appoint- 
ment of  three  disinterested  appraisers  to  appraise  the  full  market 
value  of  his  stock  without  regard  to  any  depreciation  or  appreciation 
thereof  in  consequence  of  the  said  merger  or  consolidation;  and  there- 
after the  proceedings  and  the  rights  and  remedies  of  the  respective 
parties  shall  be  the  same  as  is  provided  in  the  act  to  which  this  act  is 
a  supplement  in  this  case  of  the  appointment  of  appraisers  to  appraise 
the  market  value  of  stock  of  dissenting  stockholders  of  corporations^ 
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enjoying  the  right  to  exercise  any  franchise  for  public  use;  and  the 
judgment  upon  the  award  as  provided  for  therein,  shall  be  a  judgment 
against  said  consolidated  corporation,  and  shall  be  a  lien  on  all  the 
property  and  assets  acquired  by  the  consolidated  corporation  from  the 
corporation  so  merged,  subject  only  to  such  liens  as  existed  against 
said  property  and  assets  at  the  time  of  such  merger  or  consolidation. 
2.  Nothing  herein  shall  in  anywise  limit,  repeal  or  supersede  the 
provisions  of  the  one  hundred  and  eighth  section  of  the  act  to  which 
this  is  a  supplement. 

112.  STATUS    OF    ORIGINAL    AND    CONSOLIDATED    CORPORA- 
TIONS AND  EFFECT  OF  CONSOLIDATION  IN  GENERAL. 

Upon  the  consummation  of  said  act  of  merger  or  consolidation,  all 
and  singular,  the  rights,  privileges,  powers  and  franchises  of  each  of 
said  corporations,  and  all  property,  real,  personal  and  mixed,  and  all 
debts  due  on  whatever  account,  as  well  for  stock  subscriptions  as  all 
other  things  in  action  or  belonging  to  each  of  such  corporations,  shall 
be  vested  in  the  consolidated  corporation;  and  all  property,  rights, 
privileges,  powers  and  franchises,  and  all  and  every  other  ii^terest  shall 
be  thereafter  as  effectually  the  property  of  the  consolidated  corporation 
as  they  were  of  the  several  and  respective  former  corporations,  and  the 
title  to  any  real  estate,  whether  by  deed  or  otherwise,  under  the  laws 
of  this  state,  vested  in  either  of  such  corporations,  shall  not  revert  or 
be  in  any  way  impaired  by  reason  of  this  act;  provided,  that  all  rights 
of  creditors  and  all  liens  upon  the  property  of  either  of  said  former 
corporations  shall  be  preserved  unimpaired,  and  the  respective  former 
corporations  may  be  deemed  to  continue  in  existence,  in  order  to  pre- 
serve the  same;  and  all  debts,  liabilities  and  duties  of  either  of  said 
former  corporations  shall  thenceforth  attach  to  said  consolidated  cor- 
poration, and  may  be  enforced  against  it  to  the  same  extent  as  if  said 
debts,  liabilities  and  duties  had  been  incurred  or  contracted  by  it.i 

Upon  making  and  perfecting  the  said  agreement  and  act  of  merger 
or  consolidation,  and  filing  the  same  in  the  oflBce  of  the  secretary  of 
state,  the  several  corporations  shall  be  one  corporation,  by  the  name 
provided  in  said  agreement  (in  case  a  new  corporation  shall  be  created 
thereby),  or  by  the  name  of  the  consolidated  corporation  into  which 
said  other  contracting  corporation  or  corporations  shall  be  so  merged 
or  consolidated,  as  the  case  may  be,  and  possessing  all  the  rights, 
privileges,  powers  and  franchises,  as  well  of  a  public  as  of  private 
nature,  and  being  subject  to  all  the  restrictions,  disabilities  and  duties 
of  each  of  such  corporations  so  merged  or  consolidated,  except  as  al- 
tered by  the  provisions  of  this  act.2 

The  consolidation  of  the  property  and  franchises  of  different  com- 
panies by  their  own  act  does  not  enlarge  the  franchises,  powers  or 


1 — Corporation  Act,  §  107. 
2 — Corporation  Act,  §  106. 
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privileges  of  the  original  companies.  The  new  company  takes  the 
rights  and  franchises  it  acquires  by  the  consolidation,  subject  to  the 
original  conditions  and  limitations. 3 

The  words  "franchises,  privileges  and  immunities,"  in  a  statute 
creating  a  corporation  by  the  consolidation  of  two  existing  corpora- 
tions, are  sufficient  to  grant  to  the  new  corporation  an  exemption 
from  taxation  contained  in  the  charters  of  the  other  companies.* 

When  two  or  more  corporations  are  merged  or  consolidated  the  con- 
solidated corporation  shall  have  power  and  authority  to  issue  bonds 
or  other  obligations,  negotiable  or  otherwise,  and  with  or  without 
coupons  or  interest  certificates  thereto  attached,  to  an  amount  suffi- 
cient with  its  capital  stock  to  provide  for  all  the  pajrments  it  will  be 
required  to  make  or  obligations  it  will  be  required  to  assume,  in  or- 
der to  effect  such  merger  or  consolidation;  to  secure  the  payment  of 
which  bonds  or  obligations  it  shall  be  lawful  to  mortgage  its  corporate 
franchises,  rights,  privileges  and  property,  real,  personal  and  mixed; 
provided,  such  bonds  shall  not  bear  a  greater  rate  of  interest  than 
six  per  centum  per  annum;  the  consolidated  corporation  may  pur- 
chase, acquire,  hold  and  dispose  of  the  stocks  of  other  corporations  of 
this  state  or  elsewhere,  and  exercise  in  respect  thereto  all  the  powers 
of  stockholders  thereof,  and  may  issue  capital  stock,  either  common 
or  preferred,  or  both,  to  such  an  amount  as  may  be  necessary,  to  the 
stockholders  of  such  merging  or  consolidating  corporations  in  ex- 
change or  payment  for  their  original  shares,  in  the  manner  and  on 
the  terms  specified  in  the  agreement  of  merger  or  consolidation;  which 
may  fix  the  amount  and  provide  for  the  issue  of  preferred  stock  based 
on  the  property  or  stock  of  the  merging  or  consolidating  corporations 
conveyed  to  the  consolidated  corporation,  as  well  as  upon  money  capi- 
tal paid  in.6 

In  Strickland  v.  National  Salt  Co.,  76  Atl.  1048  (1910),  it  was  held 
that  where  a  consolidation  agreement  provided  for  the  issue  of  stock 
In  payment  of  stock  of  one  of  the  constituent  companies  at  a  flctitioua 
valuation,  it  was  invalid,  and  that  no  agreement  relating  thereto  could 
be  enforced. 


3 — Traction  Company  v.  Elizabeth,  58  N.  J.  L.  619   (1896). 

4 — Cook  v.  State,  33  N.  J.  L.  474  (1868);  State  Board  of  Assessors  v. 
Morris  &  Essex  R.  R.  Co..  49  N.  J.  L.  193  (Court  of  Errors  &  Appeals. 
1886). 

6 — Corporation  Act,  §  109. 


DISSOLUTION  AND  FORFEITURE.  413 


XI.  DISSOLUTION  AND  FORFEITURE  OF  FRANCHISE. 

113.  THE  POWER  TO  FORFEIT  CORPORATE  CHARTERS  ANI> 
FRANCHISES;  GROUNDS  OF  FORFEITURE. 

The  Corporation  Act  provides  (§4)  that  the  charter  of  every  cor- 
poration, or  any  supplement  thereto  or  amendment  thereof,  shall  be 
subject  to  alteration,  suspension  and  repeal,  in  the  discretion  of  the 
legislature,  and  the  legislature  may  at  pleasure  dissolve  any  corpora- 
tion. 

The  power  to  declare  a  forfeiture  of  franchises  is  exclusively  In 
the  government,  by  proceedings  directly  for  that  purpose.  A  for- 
feiture cannot  be  taken  advantage  of  or  enforced  collaterally  or  in- 
cidentally, or  in  any  other  mode  than  by  a  direct  proceeding.  The 
government  creating  the  corporation  can  alone  institute  such  a  pro- 
ceeding.   And  it  may  waive  the  broken  compact  made  with  it.i 

The  grounds  for  forfeiting  the  charter  of  a  corporation  are: 

(a)  Non-user  of  franchise. 

(b)  Misuser  of  franchise  or  powers. 

(c)  Exercise  of  franchise  or  power  not  granted  by  law. 

(d)  Violation  of  charter  or  statute. 

A  corporation  may  exist  without  exercising  its  corporate  rights; 
and  the  mere  omission  of  a  corporation  to  exercise  some  of  its  rights 
and  powers  is  no  cause  of  forfeiture  of  its  charter,  much  less  will 
such  an  omission  work  the  dissolution  of  a  corporation.z 

114.  PROCEDURE  FOR  THE  FORFEITUTIE  OF  CORPORATE 
FRANCHISE. 

"When  the  proceeding  is  against  certain  individuals  for  claiming  to 
act  as  a  corporation,  and  its  object  is  to  try  the  legality  of  the  char- 
ter and  to  determine  the  corporate  existence  of  a  corporation,  it  can 
be  instituted  only  by  the  attorney  general  as  the  representative  of 
the  state,  and  in  behalf  of  the  state.  For  that  purpose  a  private 
relator  cannot  have  the  use  of  the  writ  of  quo  warranto.i 

Nobody  can  take  advantage  of  the  breach  of  the  condition  on  which 
a  corporation  is  created,  for  the  purpose  of  depriving  it  of  its  fran- 
chises, except  the  sovereign  power  which  created  the  corporation.  A 
court  of  equity  has  no  authority,  in  virtue  of  its  general  jurisdiction, 
to  dissolve  a  corporation  and  deprive  it  of  its  franchises  for  either 
non-user  or  misuser  of  its  corporate  powers,  nor  because  its  organiza- 

1 — New  Jersey  Southern  R.  R.  Co.  v.  Long  Branch  Commissioners,  39 
N.    J.    L.    28    (1876). 

2 — Society  for  Establishing  Useful  Manufactures  v.  Morris  Canal  & 
Banking  Co.,  30  N.  J.  Eq.  145,  152    (Footnote). 

1 — Terhune  v.  Potts,  47  N.  J.  L.  218  (1885). 
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tion  was  not  effected  in  accordance  with  the  requirements  of  the  law 
by  which  it  was  created,  but  in  violation  of  them.  An  inquiry  whether 
a  corporation  exists  de  jure  or  not  is  beyond  the  power  of  a  court  of 
chancery.  "Whenever  it  is  sought  to  impugn  the  legality  of  a  cor- 
poration which  exists  under  the  forms  of  law,  the  remedy  is  by  quo 
warranto,  or  information  in  the  nature  thereof,  instituted  by  the  at- 
torney-general.2 

In  Rex  V.  Passmore,  3  T.  R.  244,  Ashhurst,  J.,  thus  broadly  lays 
down  the  doctrine:  "A  scire  facias  is  the  proper  mode  of  proceeding 
against  a  legally  existing  body,  for  an  abuse  of  power,  or  where  de- 
linquency is  imputed  to  them.  But  a  quo  warranto,  when  there  is  a 
body  de  facto,  but  from  defect  in  their  constitution,  they  cannot  legally 
exercise  the  power  they  affect  to  use.  So,  a  quo  warranto  is  in  the 
nature  of  a  writ  of  right  for  the  king,  against  him  who  usurps  or 
claims  a  franchise  or  liberty  to  say  by  what  authority  he  claims  it. 
(2  Inst.  282.)  The  defendants  are  a  legally  constituted  body,  and  the 
complaint  against  them  is  not  for  a  usurption  of  a  franchise,  but  for 
not  exercising  one  in  a  proper  manner,  and  the  appropriate  and  usual 
remedy  would  be  by  scire  facias  for  a  forfeiture,  or  by  indictment  for 
the  nuisance.  But,  in  addition  to  these  remedies,  a  quo  warranto  is 
sometimes  resorted  to,  in  order  to  obtain  a  judgment  of  forfeiture."  3 

An  information  in  nature  of  quo  warranto  against  a  corporation 
must  be  prosecuted  in  the  name  of  the  attorney-general  alone  and  can- 
not be  joined  with  an  information  at  the  instance  of  private  relators 
against  officers  in  a  corporation.  This  information  by  the  attorney- 
general  is  the  successor  of  the  ancient  original  writ  of  quo  warranto 
called  the  king's  writ  for  franchises  and  liberties,  which  has  become 
obsolete.* 

The  old  writ  of  quo  warranto  was  a  civil  writ  at  the  suit  of  the 
king,  and  not  a  criminal  prosecution  at  all.s 

When  facts  exist  which,  in  the  opinion  of  the  attorney-general,  call 
for  a  quo  warranto  information,  he  has  the  right  to  present  it,  with- 
out leave  asked  of  anyone.  In  that  respect  he  represents  the  sov- 
ereignty, whose  attorney  he  is.  Such  a  power  existed  unquestionably 
at  common  law,  and  neither  the  statute  of  9  Anne,  nor  our  own  stat- 
ute, in  any  way  abridged  it.  Before  9  Anne,  quo  warranto  informa- 
tions were  filed  either  by  the  attorney  or  solicitor-general  ex  officio, 
or  by  an  ofl&cer  of  the  court  under  the  protection  of  the  court,  at  the 


2 — Ellzabethtown  Gas  Light  Co.  v.  Green,  46  N.  J.  Eq.  118  (1889);  af- 
firmed 49  N.  J.  Eq.  329  (Court  of  Errors  &  Appeals,  1892);  see  also 
Society  for  Establishing  Useful  Manufactures  v.  Morris  Canal  Co.,  1 
N.  J.  Eq.  157  (1830);  Attorney  General  v.  Stevens,  1  N.  J.  Eq.  369 
(1831);  Jersey  City  Gas  Light  Co.  v.  Consumers'  Gas  Co.,  40  N.  J.  Eq. 
427    (1885). 

3 — Quoted  by  Randolph,  J.,  in  The  State  v.  The  Paterson  &  Hamburg 
Turnpike   Co.,    21   N.   J.    L.    9    (1847). 

4— Gibbs  V.   Somers  Point,   49  N.  J.  L.   515    (1887). 

5 — Klrkpatrick,  C.  J.,  in  The  State  v.  Jabez  Parkhurst,  9  N.  J.  439  (1802). 
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instance  of  parties  concerned.  Such  officer,  in  the  King's  Bench,  was 
the  master  of  the  crown  office.  The  statute  of  9  Anne  merely  regu- 
lated the  practice  in  some  cases  of  this  latter  class,  requiring  the  par- 
ties concerned  to  be  named  as  relators  and  to  become  responsible  for 
costs,  etc.  Our  statute  substitutes  the  attorney-general  for  this  mas- 
ter of  the  crown  office  and  extends  the  range  of  the  act;  but  in  such 
case  the  attorney-general  is  only  nominally  a  party — a  mere  officer  of 
the  court — subject  to  its  control;  he  is  not  there  as  attorney-general, 
exercising  in  the  cause  that  power  which  such  officer  had  at  common 
law,  and  which  he  still  wields  when  he  appears  ex  officio.s 

"Our  act  is  copied  substantially  from  the  statute  of  9  Anne  c.  20. 
The  English  statute  provides  for  the  case  when  any  persons  shall 
usurp,  etc.,  any  corporation  office  or  franchise;  the  language  of  our 
statute  is  more  extensive,  and  applies  to  the  intrusion  into,  or  unlaw- 
ful holding  of  any  office  or  franchise  within  this  state.  In  regard  to 
the  present  question,  we  apprehend  the  same  construction  applies  to 
T30th  statutes.  An  information  for  the  purpose  of  dissolving  a  corpora- 
tion, or  seizing  its  franchises,  cannot  be  prosecuted  in  the  name  of  the 
state,  at  the  relation  of  private  persons,  though  leave  be  asked  of  the 
court.  Such  proceeding  can  be  instituted  only  by  the  attorney  general 
on  the  part  of  the  state,  either  merely  ex  officio,  or  under  special  di- 
rection from  the  proper  authority.  The  statute  of  9  Anne  extends  only 
to  individuals  usurping  offices  or  franchises  in  a  corporation,  and  not 
to  the  corporation  as  a  body.  This  distinction  is  well  settled,  and  is  a 
safe  and  proper  rule.  The  state,  said  C.  J.  Parsons  in  a  case  cited, 
may  waive  any  breaches  of  any  condition  express  or  implied,  on  which 
the  corporation  was  created;  and  the  court  cannot  (or  ought  not)  to 
give  judgment  for  the  seizen  of  the  franchises  of  any  corporation  un- 
less the  state  itself  be  a  party  in  interest  in  the  suit,  and  thus  assents 
to  the  judgment."  7 

"In  New  Jersey,  however,  for  over  thirty  years  past,  the  practice, 
upon  informations  filed  under  our  statute  (which,  except  as  to  the 
franchises  and  offices  to  which  it  is  applicable,  corresponds  with  9 
Anne),  has  been  quite  uniform  and  different  from  that  in  the  King's 
Bench.  In  State  v.  Thompson,  A.  D.  1843,  Spen.  689;  State  v.  Vree- 
land,  A.  D.  1846;  State  v.  Gummersall,  A.  D.  1854,  4  Zab.  529;  State  v. 
Roe,  A.  D.  1856,  2  Butcher,  215,  and  State  v.  Pritchard,  A.  D.  1872,  7 
Vroom.  101,  which  were  all  under  the  statute;  upon  filing  the  informa- 
tion, a  rule  was  entered  that  process  do  issue,  and  that  the  defend- 
ants plea  to  the  information  within  such  time  as  the  court  allowed;  in 
none  of  these  cases,  however,  was  any  process  issued,  but  the  rule  to 
plead,  with  a  copy  of  the  information  being  served,  the  defendants  put 
in  their  response.    This  practice,  so  long  and  steadily  continued,  may 


6 — Attorney  General  v.  Delaware  &  Bound  Brook  R.  R.  Co.,  38  N.  J.  L. 
282    (1876). 

7 — The  State  v.  The  Paterson  &  Hamburg  Turnpike  Co.,  21  N.  J.  K  9 
<1847). 
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now  be  regarded  as  the  proper  method  of  procedure  in  like  cases.  The 
information  being  filed  only  after  leave  of  the  court  granted,  and  such 
leave  not  being  given  until  the  defendant  has  had  notice,  either  from 
the  attorney  of  the  relator  or  by  a  rule  to  show  cause,  defendants 
have,  by  it,  ample  opportunity  for  defence.  So  much  of  the  rule  as 
directs  that  process  issue,  may  well  be  dispensed  with  as  useless. 

"In  the  case  before  us,  however,  the  information  was  not  filed  under 
the  statute.  No  leave  of  the  court  for  its  filing  was  asked,  and  no  no- 
tice that  it  would  be  filed  was  given  to  the  defendants.  In  such  cases 
the  practice  has  not  been  the  same.  In  the  case  of  The  State  v.  The 
Associates  of  the  Jersey  Company,  A.  D.  1849,  which  was  of  this  sort, 
on  filing  the  information  a  summons  was  issued,  returnable  to  the 
following  terms,  served  upon  the  secretary  of  the  company;  and  upon  its 
return  a  rule  was  taken  on  the  defendants  to  plead  in  thirty  days. 
That  precedent  may  well  be  followed,  modified  only  by  our  change  of 
time  as  to  return  of  process.  The  summons  may  be  returnable  in 
vacation,  and  may  be  served  in  the  mode  in  which  summons  can  be 
served  in  ordinary  actions,  and  upon  its  return  a  rule  to  plead  may  be 
allowed  by  the  court  or  a  justice.  The  summons,  as  served  in  this 
case,  may  stand  as  valid,  and  the  Attorney  General  may  take  a  rule 
that  the  defendants  plead  within  thirty  days."  s 

In  the  case  of  an  information  in  the  nature  of  a  quo  warranto  filed 
by  the  attorney  general  drawing  in  question  the  legality  of  the  organi- 
zation of  a  corporation,  such  de  facto  corporation  is  the  proper  de- 
fendant." 

If,  on  a  demurrer  in  quo  warranto  proceedings,  any  count  of  the 
information  legally  states  matter  capable  of  supporting  the  action  and 
there  is  no  plea  legally  stating  a  sufficient  answer  thereto,  the  defend- 
ant cannot  be  acquitted.io 

On  the  expiration  of  the  charter  of  a  corporation,  the  corporate  ex- 
istence is  continued  by  section  53  of  the  General  Corporation  act,  for 
the  purposes  therein  mentioned,  and  consequently  upon  a  determina- 
tion in  quo  warranto  proceedings  that  the  charter  of  a  corporation  has 
expired,  a  judgment  ousting  a  corporation  from  enjoying  the  fran- 
chise of  corporate  existence  should  not  be  rendered.  The  judgment 
should  be  that  the  corporate  existence  of  said  company  has  terminated 
except  so  far  as  it  is  continued  by  the  said  section,  and  that  the  com- 
pany be  ousted  from  the  exercise  and  enjoyment  of  all  franchises  ex- 
cept as  are  thereby  conferred." 


8 — Attorney  General  v.  Delaware  &  Bound  Brook  R.  R.  Co.,  38  N.  J.  Ij. 
282    (1876). 

9— State  V.  Atlantic  Highlands,  50  N.  J.  L.   457    (1888). 

10 — Grey,  Attorney  General  v.  Newark  Plank  Rd.  Co.,  65  N.  J.  L.  603 
(Court    of    Errors    &    Appeals,    1901). 

11 — Gray,  Attorney  General  v.  Newark  Plank  Road  Co.,  65  N.  J.  L.  60a 
(Court   of   Errors    &    Appeals,    1901). 
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115.  SURRENDER  OF  FRANCHISE  AND  VOLUNTARY  DISSOLU- 
TION. 

"Without  statutory  authority  shareholders  in  a  corporation  cannot 
extinguish  its  charter  or  dissolve  it,  and  a  court  of  equity  is  without 
power  to  accomplish  a  similar  result  at  their  instance.  In  the  absence 
of  statutory  provisions,  the  franchises  can  be  declared  forfeited  and 
extinguished  only  at  the  suit  of  the  state,  in  an  appropriate  proceed- 
ing at  law.i 

The  incorporators  named  in  any  certificate  of  incorporation,  before 
the  payment  of  any  part  of  the  capital,  and  before  beginning  the  busi- 
ness for  which  the  corporation  was  created,  may  surrender  all  their 
corporate  rights  and  franchises,  by  filing  in  the  oflBce  of  the  secretary 
of  state  a  certificate,  verified  by  oath,  that  no  part  of  the  capital  has 
been  paid  and  such  business  has  not  been  begun,  and  surrendering  all 
rights  and  franchises,  and  thereupon  the  said  corporation  shall  be  dis- 
solved.2 

Whenever,  in  the  judgment  of  the  board  of  directors,  it  shall  be 
deemed  advisable  and  most  for  the  benefit  of  such  corporation  that  it 
should  be  dissolved,  the  board,  within  ten  days  after  the  adoption  of  a 
resolution  to  that  effect  by  a  majority  of  the  whole  board  at  any  meet- 
ing called  for  that  purpose,  of  which  meeting  every  director  shall  have 
received  at  least  three  days'  notice,  shall  cause  notice  of  the  adoption 
of  such  resolution  to  be  mailed  to  each  stockholder  residing  in  the 
United  States,  and  also  beginning  within  said  ten  days  cause  a  like 
notice  to  be  published  in  a  newspaper  published  in  the  county  wherein 
the  corporation  shall  have  its  principal  ofiice,  at  least  four  weeks  suc- 
cessively, once  a  week,  next  preceding  the  time  appointed  for  the  same, 
of  a  meeting  of  the  stockholders  to  be  held  at  the  oflBce  of  the  corpora- 
tion, to  take  action  upon  the  resolutions  so  adopted  by  the  board  of 
directors,  which  meeting  shall  be  held  between  the  hours  of  ten  o'clock 
in  the  forenoon  and  three  o'clock  in  the  afternoon  of  the  day  so  named, 
and  which  meeting  may,  on  the  day  so  appointed,  by  consent  of  a  ma- 
jority in  interest  of  the  stockholders  present,  be  adjourned  from  time 
to  time  for  not  less  than  eight  days  at  any  one  time,  of  which  adjourned 
meeting  notice  by  advertisement  in  said  newspaper  shall  be  given;  and 
if  at  any  such  meeting  two-thirds  in  interest  of  all  the  stockholders 
shall  consent  that  a  dissolution  shall  take  place  and  signify  their  con- 
sent in  writing,  such  consent,  together  with  a  list  of  the  names  and 
residences  of  the  directors  and  officers,  certified  by  the  president  and 
the  secretary  or  treasurer,  shall  be  filed  in  the  office  of  the  secretary 
of  state,  who,  upon  being  satisfied  by  due  proof  that  the  requirements 
aforesaid  have  been  complied  with,  shall  issue  a  certificate  that  such 
consent  has  been  filed,  and  the  board  of  directors  shall  cause  such  cer- 
tificate to  be  published  four  weeks  successively,  at  least  once  a  week, 
in  a  newspaper  published  in  said  county;   and  upon  the  filing  in  the 


1 — Benedict  v.  Columbus  Construction  Co.,  49  N.  J.  Eq.  23  (1891). 
2 — Corporation  Act,   §   32. 

N.  J.  Ck)rp.  Lav/— 27 
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office  of  the  secretary  of  state  of  an  affidavit  that  said  certificate  has 
been  so  publislied,  the  corporation  shall  be  dissolved  and  the  board 
shall  proceed  to  settle  up  and  adjust  its  business  and  affairs;  when- 
ever all  the  stockholders  shall  consent  in  writing  to  a  dissolution,  no 
meeting  or  notice  thereof  shall  be  necessary,  but  on  filing  said  consent 
in  the  office  of  the  secretary  of  state  he  shall  forthwith  issue  a  certifi- 
cate of  dissolution,  which  shall  be  published  as  above  provided.3 

Where  a  corporation  has  ceased  to  do  business,  and  apparently  nothing 
remains  to  be  done  but  to  pay  its  debts  and  divide  its  surplus  among 
the  stockholders,  it  is  the  duty  of  the  directors,  under  the  statute,  to 
call  a  stockholders'  meeting.* 

The  proceedings  provided  by  the  statute  for  such  voluntary  dissolu- 
tion take  the  place  of  one  of  the  common  law  methods  of  surrendering 
corporate  franchises,  and  the  acts  required  of  the  state  and  corpora- 
tion officers  were  intended  to  and  do  amount  to  a  tender  to  and  accept- 
ance of  such  surrender  by  the  sovereign  power.  But  while  this  sec- 
tion declares  what  proceedings  shall  be  taken  to  effect  the  dissolution, 
section  53  provides  that  such  dissolved  corporation  shall  be  continued 
a  body  corporate  for  the  purpose  of  prosecuting  and  defending  suits, 
and  of  enabling  it  to  settle  up  and  close  its  affairs  and  dispose  of  and 
^onvey  its  property  and  to  divide  its  capital,  and  section  54  provides 
that  upon  dissolution  in  any  manner  the  directors  in  office  at  the  time 
of  the  dissolution  shall  be  trustees  of  such  corporation,  with  full 
power  to  settle  the  affairs,  collect  the  debts,  dispose  of  the  property 
and  to  divide  the  assets  after  payment  of  its  debts.  The  directors  so 
constituted  trustees  (Corporation  Act,  §  55),  may  recover  the  debts 
and  property  in  the  name  of  the  corporation,  and  they  shall  be  suable 
either  by  the  corporate  name  or  in  their  own  name  for  the  corporate 
debts,  and  they  are  jointly  and  severally  responsible  for  the  debts  to 
the  amount  of  assets  which  shall  come  to  their  hands. 

The  proceeding  prosecuted  for  the  voluntary  dissolution  of  corpora- 
tions is  wholly  statutory,  and,  unless  strictly  followed,  serious  results 
may  ensue.  The  various  steps  are  plain  and  simple.  "In  my  view 
this  court  cannot  avoid  or  evade  the  plain  words  of  section  31,  which 
provide  as  above  stated,  that  upon  filing  the  affidavit  that  the  certifi- 
cate of  the  secretary  of  state  has  been  published  as  required  by  law, 
the  corporation  shall  be  dissolved,  and  I  do  not  think  that  a  corpora- 
tion is  dissolved  until  that  final  step  shall  have  been  taken,  and  this, 
I  think,  is  the  practicable  interpretation  that  has  been  given  to  the 
statute,  by  the  bar  and  by  the  courts."  s 

Hereafter  no  corporation  organized  under  any  law  of  this  state  shall 
be  dissolved  by  its  stockholders  until  all  taxes  levied  upon  or  assessed 
against  such  corporation  by  the  state  of  New  Jersey  in  accordance 
with  the  provisions  of  an  act  entitled  "An  act  to  provide  for  the  im- 


3 — Corporation  Act,  §  31. 

4 — Streit  v.  Citizens  Fire  Ins.  Co.,   29  N.  J.   Eq.   21   (1878). 

5 — Hegeman  v.  Atlantic  Rubber  Shoe  Co.,  73  N.  J.  Eq.  295  (1907). 
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position  of  state  taxes  upon  certain  corporations  and  for  the  collection 
thereof,"  approved  April  eighteenth,  one  thousand  eight  hundred  and 
eighty-four,  and  all  acts  amendatory  thereof  or  supplementary  thereto, 
shall  have  been  fully  paid,  and  a  certificate  to  that  effect,  signed  by 
the  comptroller  of  the  treasury,  shall  have  been  annexed  to  and  filed 
with  the  certificate  of  dissolution. o 

The  rule  allowing  stockholders  to  avoid  contracts  made  with  another 
corporation  by  common  directors,  applicable  where  the  contract  is  made 
through  the  directors  alone,  is  inapplicable  to  the  action  of  the  directors 
in  statutory  dissolution  proceedings. 7 

116.  CONTINUANCE  OF  CORPORATE  EXISTENCE  AFTER  DISSO- 

LUTION. 

All  corporations,  whethei  they  expire  by  their  own  limitation  or  be 
annulled  by  the  legislature  or  otherwise  dissolved,  shall  be  continued 
bodies  corporate  for  the  purpose  of  prosecuting  and  defending  suits  by 
or  against  them,  and  of  enabling  them  to  settle  and  close  their  affairs, 
to  dispose  of  and  convey  their  property  and  to  divide  their  capital,  but 
not  for  the  purpose  of  continuing  the  business  for  which  they  were 
established.! 

117.  MODE    OF    WINDING    UP   DISSOLVED    CORPORATION;    DI- 

RECTORS AS  TRUSTEES;  APPOINTMENT  OF  RECEIVER; 
POWERS,  DUTIES  AND  LIABILITIES  OF  DIRECTORS 
AND  RECEIVER. 

Upon  the  dissolution  in  any  manner  of  any  corporation  the  directors 
shall  be  trustees  thereof,  with  full  power  to  settle  the  affairs,  collect 
the  outstanding  debts,  sell  and  convey  the  property  and  divide  the 
moneys  and  other  property  among  the  stockholders,  after  paying  its 
debts,  as  far  as  such  moneys  and  property  shall  enable  them;  they 
shall  have  power  to  meet  and  act  under  the  by-laws  of  the  corporation 
and,  under  regulations  to  be  made  by  a  majority  of  said  trustees,  to 
prescribe  the  terms  and  conditions  of  the  sale  of  such  property,  and 
may  sell  all  or  any  part  for  cash,  or  partly  on  credit,  or  take  mortgages 
and  bonds  for  part  of  the  purchase  price  for  all  or  any  part  of  said 
property.  1 

The  directors,  constituted  trustees  as  aforesaid,  shall  have  authority 
to  sue  for  and  recover  the  aforesaid  debts  and  property,  by  the  name 
of  the  corporation,  and  shall  be  suable  by  the  same  name,  or  in  their 
own  names  or  individual  capacities,  for  the  debts  owing  by  such  cor- 
poration, and  shall  be  jointly  and  severally  responsible  for  such  debts, 
to  the  amount  of  the  moneys  and  property  of  the  corporation  which 
shall  come  to  their  hands  or  possession  as  such  trustees.2 


6 — p.  L.   1900,   p.   316. 

7 — Bijur    V.    Standard   Distilling    &   Distributing    Co.,    74    N.    J.    Eq.    546 
(1908). 

1 — Corporation   Act,    §    53. 
1 — Corporation  Act,  §  54. 
2 — Corporation  Act,   §   55. 
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When  any  corporation  shall  be  dissolved  in  any  manner  whatever, 
the  court  of  chancery,  on  application  of  any  creditor  or  stockholders 
at  any  time,  may  either  continue  the  directors  trustees  as  aforesaid, 
or  appoint  one  or  more  persons  to  be  receivers  of  such  corporation,  to 
take  charge  of  the  estate  and  effects  thereof,  and  to  collect  the  debts 
and  property  due  and  belonging  to  the  corporation,  with  power  to 
prosecute  and  defend,  in  the  name  of  the  corporation  or  otherwise,  all 
suits  necessary  or  proper  for  the  purposes  aforesaid,  and  to  appoint  an 
agent  or  agents  under  them,  and  to  do  all  other  acts  which  might  be 
done  by  such  corporation,  if  in  being,  that  may  be  necessary  for  the 
final  settlement  of  its  unfinished  business;  and  the  powers  of  such 
trustees  or  receivers  may  be  continued  as  long  as  the  court  shall  think 
necessary  for  such  purposes.3 

The  court  of  chancery  shall  have  jurisdiction  of  said  application  and 
of  all  questions  arising  in  the  proceedings  thereon,  and  may  make  such 
orders  and  decrees  therein  as  justice  and  equity  shall  require.* 

The  said  trustees  or  receivers  shall  pay  ratably,  as  far  as  its  moneys 
and  property  shall  enable  them,  all  the  creditors  of  a  corporation  who 
prove  their  debts  in  the  manner  directed  by  the  court;  and  if  any  bal- 
ance remain  after  the  payment  of  such  debts  and  necessary  expenses, 
the  same  shall  be  distributed  among  the  stockholders.s 

Any  action,  now  pending  or  to  be  hereafter  begun,  against  any  cor- 
poration which  may  become  dissolved  before  final  judgment  shall  not 
abate  by  reason  thereof,  but  no  judgment  shall  be  entered  therein  ex- 
cept upon  notice  to  the  trustees  or  receivers  of  the  corporation. e 

A  copy  of  every  decree  or  judgment  dissolving  a  corporation  or  for- 
feiting its  charter  shall  be  forthwith  filed  by  the  clerk  of  the  court  in 
the  oflBce  of  the  secretary  of  state,  and  a  note  thereof  shall  be  made  by 
the  secretary  of  state  on  the  charter  or  certificate  of  incorporation,  and 
in  the  index  thereof,  and  be  published  by  him  in  the  annual  volume 
of  laws.T 

The  Court  of  Chancery  cannot  intervene  under  the  authority  given 
to  it  by  section  56  of  the  Corporation  Act  until  the  aflSdavit  that  the 
Certificate  of  the  Secretary  of  State  has  been  published  and  has  been 
filed  as  required  by  section  31  of  the  acts 

A  receiver  of  a  corporation  will  not  be  appointed  under  sections  56 
and  57  of  the  Corporation  Act,  where  it  appears  that  the  corporation  is 
being  dissolved  by  the  stockholders  in  accordance  with  the  provisions 
of  section  31  of  the  act,  and  that  the  bill  was  filed  eleven  days  after 
the  stockholders  meeting  held  for  that  purpose,  but  before  the  stock- 
holders' consent  and  statutory  certificate  had  been  filed  in  the  office 


3 — Corporation  Act,  §  56. 
4 — Corporatio.n  Act,  §  57. 
5 — Corporation  Act,  §  58. 
6 — Corporation  Act,  §  59. 
7 — Corporation  Act,  §  60. 
8 — Hegeman  v.  Atlantic  Rubber  Shoe  Co.,  73  N.  J.  Eq.  295   (1907). 
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of  the  Secretary  of  State,  there  being  no  allegation  of  the  insolvency 
of  the  corporation  or  maladministration  on  the  part  of  its  directors.^ 

The  power  of  the  chancellor  to  interpose  and  take  from  the  directors 
the  power  to  close  up  the  business  of  the  corporation  and  to  put  its 
affairs  in  the  hands  of  a  receiver,  is  a  discretionary  power  to  be  exer- 
cised only  on  good  cause  shown,  upon  circumstances  disclosed  by  the 
proofs  which  show  the  need  of  the  interference  of  the  court  for  the 
protection  of  creditors  or  stockholders  from  breaches  of  trust  by  the 
directors  in  the  performance  of  their  duties.io 


9 — Hegeman  v.  Atlantic  Rubber  Shoe  Co.,  73  N.  J.  Eq.  295  (1907). 
10 — Newfoundland   Railroad  Construction  Co.   v.   Schack,   40   N.   J.   Eq. 
222   (Court  of  Errors  &  Appeals,  1885). 
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XII.  FOREIGN  CORPORATIONS. 

118.  THE  STATUS  OF  A  FOREIGN  CORPORATION. 

In  the  case  of  Bank  of  Augusta  v.  Earle  (13  Pet.  519  [1839]),  Chief 
Justice  Taney  thus  defined  the  status  of  a  corporation  organized  under 
the  laws  of  one  state  when  extending  its  operations  to  another  state: 

"But  it  has  been  urged  in  the  argument,  that  notwithstanding  the 
powers  thus  conferred  by  the  terms  of  the  charter,  a  corporation,  from 
the  very  nature  of  its  being,  can  have  no  authority  to  contract  out  of 
the  limits  of  the  state;  that  the  laws  of  a  state  can  have  no  extra- 
territorial operation;  and  that  as  a  corporation  is  the  mere  creature 
of  a  law  of  the  state,  it  can  have  no  existence  beyond  the  limits  in 
which  that  law  operates;  and  that  it  must  necessarily  be  incapable  of 
making  a  contract  in  another  place. 

"It  is  very  true  that  a  corporation  can  have  no  legal  existence  out 
of  the  boundaries  of  the  sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law,  and  by  force  of  the  law;  and  where  that 
law  ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty.  But  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  by  any  means  follow 
that  its  existence  there  will  not  be  recognized  in  other  places;  and  its 
residence  in  one  state  creates  no  insuperable  objection  to  its  power  of 
contracting  in  another.  It  is  indeed  a  mere  artificial  being,  invisible 
and  intangible;  yet  it  is  a  person,  for  certain  purposes  in  contempla- 
tion of  law,  and  has  been  recognized  as  such  by  the  decisions  of  this 
Court.  It  was  so  held  in  the  case  of  The  United  States  v.  Amedy,  11 
Wheat.  412,  and  in  Beaston  v.  The  Farmer's  Bank  of  Delaware,  12 
Peters  135.  Now,  natural  persons  through  the  intervention  of  agents, 
are  continually  making  contracts  in  countries  in  which  they  do  not 
reside;  and  where  they  are  not  personally  present  when  the  contract 
is  made;  and  nobody  has  ever  doubted  the  validity  of  these  agree- 
ments. And  what  greater  objection  can  there  be  to  the  capacity  of  an 
artificial  person,  by  its  agents,  to  make  a  contract  within  the  scope  of 
its  limited  powers,  in  a  sovereignty  in  which  it  does  not  reside;  pro- 
vided such  contracts  are  permitted  to  be  made  by  them  by  the  laws 
of  the  place? 

"The  corporation  must  no  doubt  show,  that  the  law  of  its  creation 
gave  it  authority  to  make  such  contracts,  through  such  agents.  Yet, 
as  in  the  case  of  a  natural  person,  it  is  not  necessary  that  it  should 
actually  exist  in  the  sovereignty  in  which  the  contract  is  made.  It  is 
BuflBcient  that  its  existence  as  an  artificial  person,  in  the  state  of  its 
creation,  is  acknowledged  and  recognized  by  the  law  of  the  nation 
where  the  dealing  takes  place;  and  that  it  is  permitted  by  the  laws 
of  that  place  to  exercise  there  the  powers  with  which  it  is  endowed. 
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"Every  power,  however,  of  the  description  of  which  we  are  speak- 
ing, which  a  corporation  exercises  in  another  state,  depends  for  its 
validity  upon  the  laws  of  the  sovereignty  in  which  it  is  exercised;  and 
a  corporation  can  make  no  valid  contract  without  their  sanction,  ex- 
press or  implied.  And  this  brings  us  to  the  question  which  has  been 
so  elaborately  discussed;  whether,  by  the  comity  of  nations  and  be- 
tween these  states,  the  corporations  of  one  state  are  permitted  to  make 
contracts  in  another.  It  is  needless  to  enumerate  here  the  instances 
in  which,  by  the  general  practice  of  civilized  countries,  the  laws  of  the 
one,  will,  by  the  comity  of  nations,  be  recognized  and  executed  in  an- 
other, where  the  right  of  individuals  are  concerned.  The  cases  of 
contracts  made  in  a  foreign  country  are  familiar  examples;  the  Courts 
of  justice  have  always  expounded  and  executed  them,  according  to  the 
laws  of  the  place  in  which  they  were  made;  provided  that  law  was 
not  repugnant  to  the  laws  or  policy  of  their  own  country.  The  comity 
thus  extended  to  other  nations  is  no  impeachment  of  sovereignty.  It 
is  the  voluntary  act  of  the  nation  by  which  it  is  offered;  and  is  inad- 
missible when  contrary  to  its  policy,  or  prejudicial  to  its  interests. 
But  it  contributes  so  largely  to  promote  justice  between  individuals, 
and  to  produce  a  friendly  intercourse  between  the  sovereignties  to 
which  they  belong;  that  Courts  of  justice  have  continually  acted  upon 
it,  as  a  part  of  the  voluntary  law  of  nations.  It  is  truly  said,  in 
Story's  Conflict  of  Laws,  37,  that  'In  the  silence  of  any  positive  rule, 
affirming,  or  denying,  or  restraining  the  operation  of  foreign  laws. 
Courts  of  justice  presume  the  tacit  adoption  of  them  by  their  own 
government;  unless  they  are  repugnant  to  its  policy,  or  prejudicial  to 
its  interests.  It  is  not  the  comity  of  the  Courts,  but  the  comity  of  the 
nation  which  is  administered,  and  ascertained  in  the  same  way,  and 
guided  by  the  same  reasoning  by  which  all  other  principles  or  munici- 
pal law  are  ascertained  and  guided.' 

"Adopting,  as  we  do,  the  principle  here  stated,  we  proceed  to  in- 
quire whether,  by  the  comity  of  nations,  foreign  corporations  are  per- 
mitted to  make  contracts  within  their  jurisdiction;  and  we  can  per- 
ceive no  sufficient  reason  for  excluding  them,  when  they  are  not  con- 
trary to  the  known  policy  of  the  state,  or  injurious  to  its  interests. 
It  is  nothing  more  than  the  admission  of  the  existence  of  an  artificial 
person  created  by  the  law  of  another  state,  and  clothed  with  the  power 
of  making  certain  contracts.  It  is  but  the  usual  comity  of  recognizing 
the  law  of  another  state.  In  England,  from  which  we  have  received 
our  general  principles  of  jurisprudence,  no  doubt  appears  to  have  been 
entertained  of  the  right  of  a  foreign  corporation  to  sue  in  its  Courts; 
since  the  case  of  Henriquez  v.  The  Dutch  West  India  Company,  decided 
in  1729,  2  L.  Raymond,  1532.  And  it  is  a  matter  of  history,  which  this 
Court  are  bound  to  notice,  that  corporations,  created  in  this  country, 
have  been  in  the  open  practice  for  many  years  past,  of  making  contracts 
in  England  of  various  kinds,  and  to  very  large  amounts;  and  we  have 
never  seen  a  doubt  suggested  there  of  the  validity  of  these  contracts, 
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by  any  Court  or  any  jurist.  It  is  impossible  to  imagine  that  any  Court 
in  the  United  States  would  refuse  to  execute  a  contract  by  which  an 
American  corporation  had  borrowed  money  in  England;  yet  if  the  con- 
tracts of  corporations  made  out  of  the  state  by  which  they  were  created, 
are  void,  even  contracts  of  that  description  could  not  be  enforced. 

"It  has,  however,  been  supposed  that  the  rules  of  comity  between 
foreign  nations  do  not  apply  to  the  states  of  this  Union;  that  they  ex- 
tend to  one  another  no  other  rights  than  those  which  are  given  by  the 
Constitution  of  the  United  States;  and  that  the  Courts  of  the  general 
government  are  not  at  liberty  to  presume,  in  the  absence  of  all  legisla- 
tion on  the  subject,  that  a  state  has  adopted  the  comity  of  nations 
towards  the  other  states,  as  a  part  of  its  jurisprudence;  or  that  it 
acknowledges  any  rights  but  those  which  are  secured  by  the  Constitu- 
tion of  the  United  States.  The  Court  think  otherwise.  The  intimate 
union  of  these  states,  as  members  of  the  same  great  political  family; 
the  deep  and  vital  interests  which  bind  them  so  closely  together;  should 
lead  us,  in  the  absence  of  proof  to  the  contrary,  to  presume  a  greater 
degree  of  comity,  and  friendship,  and  kindness  towards  one  another, 
than  we  should  be  authorized  to  presume  between  foreign  nations. 
And  when  (as  without  doubt  must  occasionally  happen)  the  interest 
or  policy  of  any  state  requires  it  to  restrict  the  rule,  it  has  but  to  de- 
clare its  will,  and  the  legal  presumption  is  at  once  at  an  end.  But 
until  this  is  done,  upon  what  grounds  could  this  Court  refuse  to  ad- 
minister the  law  of  international  comity  between  these  states?  They 
are  soverign  states;  and  the  history  of  the  past,  and  the  events  which 
are  daily  occurring  furnish  the  strongest  evidence  that  they  have 
adopted  towards  each  other  the  laws  of  comity  in  their  fullest  extent. 
Money  is  frequently  borrowed  in  one  state,  by  a  corporation  created  in 
another.  The  numerous  banks  established  by  different  states  are  in 
the  constant  habit  of  contracting  and  dealing  with  one  another.  Agen- 
cies for  corporations  engaged  in  the  business  of  insurance  and  of  bank- 
ing have  been  established  in  other  states,  and  suffered  to  make  con- 
tracts without  any  objection  on  the  part  of  the  state  authorities.  These 
usages  of  commerce  and  trade  have  been  so  general  and  public,  and 
have  been  practised  for  so  long  a  period  of  time,  and  so  generally  ac- 
quiesced in  by  the  states,  that  the  Court  cannot  overlook  them  when  a 
question  like  the  one  before  us  is  under  consideration.  The  silence  of 
the  state  authorities,  while  these  events  are  passing  before  them,  show 
their  assent  to  the  ordinary  laws  of  comity  which  permit  a  corporation 
to  make  contracts  in  another  state.  But  we  are  not  left  to  infer  it 
merely  from  the  general  usages  of  trade,  and  the  silent  acquiescence  of 
the  states.  It  appears  from  the  cases  cited  in  the  argument,  which  it 
is  unnecessary  to  recapitulate  in  this  opinion;  that  it  has  been  decided 
In  many  of  the  state  Courts,  we  believe  in  all  of  them  where  the  ques- 
tion has  arisen,  that  a  corporation  of  one  state  may  sue  in  the  Courts 
of  another.  If  it  may  sue,  why  may  it  not  make  a  contract?  The  right 
to  sue  is  one  of  the  powers  which  it  derives  from  its  charter.     If  the 
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Courts  of  another  country  take  notice  of  its  existence  as  a  corporation, 
so  far  as  to  allow  it  to  maintain  a  suit,  and  permit  it  to  exercise  that 
power;  why  should  not  its  existence  be  recognized  for  other  purposes, 
and  the  corporation  permitted  to  exercise  another  power  which  is  given 
to  it  by  the  same  law  and  the  same  sovereignty — where  the  last  men- 
tioned power  does  not  come  in  conflict  with  the  interest  or  policy  of  the 
state?  There  is  certainly  nothing  in  the  nature  and  character  of  a  cor- 
poration which  could  justly  lead  to  such  a  distinction;  and  which  should 
extend  to  it  the  comity  of  suit,  and  refuse  to  it  the  comity  of  contract. 
If  it  is  allowed  to  sue,  it  would  of  course  be  permitted  to  compromise, 
if  it  thought  proper,  with  its  debtor;  to  give  him  time;  to  accept  some- 
thing else  in  satisfaction;  to  give  him  a  release;  and  to  employ  an 
attorney  for  itself  to  conduct  its  suit.  These  are  all  matters  of  contract, 
and  yet  are  so  intimately  connected  with  the  right  to  sue,  that  the 
latter  could  not  be  effectually  exercised  if  the  former  were  denied.  *  *  * 

"But  it  cannot  be  necessary  to  pursue  the  argument  further.  We 
think  it  is  well  settled,  that  by  the  law  of  comity  among  nations,  a 
corporation  created  by  one  sovereignty  is  permitted  to  make  contracts 
in  another,  and  to  sue  in  its  Courts;  and  that  the  same  law  of  comity 
prevails  among  the  several  sovereignties  of  this  Union.  The  public  and 
well  known,  and  long  continued  usages  of  trade;  the  general  acqui- 
escence of  the  states;  the  particular  legislation  of  some  of  them,  as  well 
as  the  legislation  of  Congress;  all  concur  in  proving  the  truth  of  this 
proposition." 

In  the  leading  New  York  case  of  Merrick  v.  Van  Santvoord  (34  N.  Y. 
208),  the  Court  of  Appeals  said: 

"The  rules  of  comity  are  subject  to  local  modification  by  the  law 
making  power;  but,  until  so  modified,  they  have  the  controlling  force  of 
legal  obligation.  The  franchises  and  immunities  which  they  secure,  it 
is  the  duty  of  the  courts  to  respect,  until  the  sovereign  sees  fit  to  deny 
them.  The  rights  of  a  foreign  suitor  or  defendant,  so  far  as  they  are 
unabridged  by  legislation,  are  as  imperative  and  absolute  as  those  of 
the  citizen.  These  rules  have  their  place  in  every  system  of  juris- 
prudence. As  there  are  certain  conservative  powers  not  derived  from 
grant,  but  inherent  in  every  government  because  essential  to  its  exist- 
ence, so  there  are  certain  obligations,  springing  from  the  necessities  of 
national  intercourse,  and  recognized  by  all  civilized  communities  in  the 
law  of  general  comity.  They  have  been  uniformly  acknowledged  and 
enforced  by  the  courts  of  this  state." 

"The  theory  on  which  the  Supreme  Court  held  the  defendant  Van 
Santvoord  liable,  was,  that  he  was  a  member  of  an  absconding  corpora- 
tion; that  it  had  migrated  from  Connecticut  to  New  York;  and  that,  by 
such  migration,  it  had  lost  its  corporate  character,  except  for  the  single 
purpose  of  charging  its  shareholders  with  personal  liability,  on  the  con- 
tracts made  here  by  its  officers.    In  these  views  we  cannot  concur. 

"A  corporation  is  an  artificial  being,  and  has  no  dwelling  either  in 
its  office,  its  warehouses,  its  depots  or  its  ships.     Its  domicile  is  the 
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legal  jurisdiction  of  its  origin,  irrespective  of  the  residence  of  its  offi- 
cers or  the  place  where  its  business  is  transacted.  It  retains  that 
domicile  until  it  ceases  to  exist;  and  its  existence  continues,  within  the 
limits  assigned  for  its  duration,  so  long  as  it  complies  with  the  re- 
quirements of  its  charter,  and  with  the  conditions  imposed  by  State 
laws,  maintains  its  corporate  succession  by  elections  in  the  proper  jur- 
isdiction, and  continues  to  exercise  its  franchises  under  a  grant  which 
has  neither  been  impeached  nor  revoked. 

"To  support  the  theory  of  migration  and  forfeiture,  the  respondents 
rely  mainly  upon  a  passing  dictum  of  Chief  Justice  Taney,  in  the  case 
of  the  Bank  of  Augusta  v.  Earle,  transcribed  by  Judge  Thompson  in 
haec  verba,  in  the  subsequent  case  of  Runyan  v.  Costar  (13  Pet.  588; 
14  Id.  129.)  We  think  the  effect  of  this  dictum  has  been  misappre- 
hended, and  that  the  true  import  of  the  observation  of  the  Chief  Justice 
is,  not  that  a  corporation  is  capable  of  migration,  and  of  thereby  for- 
feiting its  rights,  but  that  in  its  nature,  as  an  artificial  creation  of  law, 
it  is  utterly  incapable  of  migration,  and  must  be  deemed  to  retain  its 
domicile  in  the  jurisdiction  from  which  its  being  is  derived.  'It  is  very 
true,'  he  said,  'that  a  corporation  can  have  no  legal  existence  out  of  the 
boundaries  of  the  sovereignty  by  which  it  was  created.  It  exists  only 
in  contemplation  of  law,  and  by  force  of  law,  and  when  that  law  ceases 
to  operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no 
existence;  it  must  dwell  in  the  place  of  its  creation,  and  cannot  emi- 
grate to  another  soverignty.' 

"It  was  a  suggestion  in  answer  to  the  argument,  that,  inasmuch  as 
the  corporation  could  not  migrate,  it  could  neither  contract  nor  sue, 
except  in  the  State  of  its  domicile.  He  admitted  its  incapacity  to  mi- 
grate, but  held  that  it  did  not  follow  that  its  existence  there  would  not 
be  recognized  elsewhere.  It  was  accordingly  adjudged,  in  that  case, 
that  contracts  made  in  the  City  of  Mobile,  between  citizens  of  Alabama 
and  a  Georgia  bank,  a  Pennsylvania  bank  and  a  Louisana  railroad  com- 
pany, respectively,  could  be  enforced  under  the  general  law  of  comity 
as  contracts  within  the  scope  of  their  respective  charters,  though  un- 
authorized by  the  State  of  Alabama.  The  Chief  Justice  expressed  the 
opinion  that  no  valid  reason  can  be  assigned  for  refusing  to  give  effect 
to  the  contracts  of  foreign  corporations,  'when  they  are  not  contrary 
to  the  known  policy  of  the  State,  or  injurious  to  its  interests.  It  is 
nothing  more  than  the  admission  of  the  existence  of  an  artificial  per- 
son, created  by  the  laws  of  another  State,  and  clothed  with  the  power 
of  making  certain  contracts.  It  is  but  the  usual  comity  of  recognizing 
the  law  of  another  state.'  (13  Pet.  519,  598-590.)  The  concession  re- 
ferred to  was  reiterated  in  the  same  sense  by  Judge  Thompson,  and  in 
answer  to  a  similar  argument  in  the  case  of  Runyan  v.  Costar,  in  which 
it  was  adjudged  that  a  coal  company  organized  in  New  York,  for  the 
purpose  of  mining  coal  in  Pennsylvania,  could  exercise  its  franchise  by 
purchasing  and  holding  lands  in  the  latter  state;  and  though  by  a 
statute  of  Pennsylvania,  lands  so  acquired  were  subject  to  forfeiture,. 
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the  title  of  the  company  was  good  so  long  as  the  forfeiture  was  not  en- 
forced by  the  state  (14  Pet.  122,  129)." 

"The  decisions  of  the  other  states,  the  course  of  New  York  legisla- 
tion, and  the  general  usages  of  the  country,  are  all  opposed  to  the  theory 
on  which  this  case  was  decided.  From  the  centralizing  tendencies  of 
commerce,  the  transferable  character  of  corporate  stock,  and  the  neces- 
sities of  domestic  and  foreign  intercourse,  the  principal  oflRces  of  many 
of  our  most  important  corporations  in  the  inland  states  are  kept  in  our 
seaboard  city.  It  would  be  equally  disastrous  to  the  citizens  of  our  own 
and  of  other  states,  if  judicial  innovations  were  permitted  in  applying 
the  rules  of  general  comity." 

In  Erie  Railway  Co.  v.  The  State,  31  N.  J.  L.  531,  543  (Court  of  Errors 
and  Appeals,  1864),  Chief  Justice  Beasley  said: 

"It  is  not  denied  that  the  corporate  existence  of  a  company  is  recog- 
nized, not  by  right  but  of  grace,  in  foreign  jurisdictions,  nor  that  each 
government  has  the  competence  to  refuse  to  recognize  such  existence, 
except  on  its  own  conditions.  The  principle  is  universally  acknowl- 
edged. Hence,  laws  requiring  insurance  companies  and  other  foreign 
corporations  to  file  bonds  and  submit  to  other  exactions,  as  a  pre- 
requisite to  their  admission  in  an  incorporated  capacity,  into  the  state. 
Such  laws,  when  rightfully  made,  are  evidently  mere  police  regulations, 
designed  to  protect  the  citizens  of  the  state  in  which  they  are  enacted 
from  loss  or  imposition,  and  on  this  ground  their  legality  cannot  be 
drawn  in  question.  *  *  *  It  is  readily  to  be  admitted  that  a  law  impos- 
ing certain  terms  upon  all  foreign  corporations  as  conditions  precedent 
to  their  acquisition  in  this  state,  of  the  right  to  act  in  the  unity  of  their 
corporate  existence,  would  be  legal.  Such  law  would  prevent  foreign 
persons  from  doing  any  legal  act  in  this  state  as  a  corporation,  but 
can  it  be  maintained  that  such  law  would  have  the  further  effect  of 
leaving  the  property  of  the  company  as  the  spoil  of  the  first  taker?  A 
statute  that  should  abolish  the  rule  of  comity  and  should  refuse  the 
recognition  of  foreign  corporations,  would,  it  is  conceived,  have  this 
effect  and  no  more,  i.  e.  to  convert  the  foreign  corporators,  as  to  the 
state  enacting  the  supposed  law,  into  a  partnership  of  individuals;  and 
thus,  although  the  corporation,  as  such  could  not,  by  suit  or  otherwise, 
assert  its  right  to  protect  its  property,  the  members  of  the  company 
would  be  under  no  such  disability." 

Corporations  are  not  citizens  within  the  meaning  of  the  clause  of  the 
federal  constitution  "That  the  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several  states."  In 
an  early  New  Jersey  case  the  court  said: 

"The  privileges  and  immunities  intended  to  be  secured  by  the  con- 
stitution are  personal  privileges,  and  in  the  language  of  Judge  Wash- 
ington in  the  case  of  Corfield  v.  Coryell,  'are  those  which  are  in  their 
nature  fundamental,  which  belong  of  right  to  the  citizens  of  all  free 
governments,  and  which  have  at  all  times  been  enjoyed  by  the  citizens 
of  the  several  states  which  compose  this  Union,  from  the  period  of  be- 
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coming  free,  Independent,  and  sovereign.'  In  the  very  nature  of  tilings, 
the  citizen  referred  to  is  a  natural  person,  a  human  being  having  rights 
essential  to  his  character,  and  not  a  mere  artificial  person,  the  creature 
of  a  special  charter,  having  no  rights  but  such  as  are  thereby  granted. 
A  corporation  having  a  right  to  sue  like  a  natural  person,  may  well  be 
considered  an  inhabitant  or  citizen  of  a  particular  state,  for  the  pur- 
pose of  bringing  suit,  when  the  general  purpose  and  spirit  of  the  law 
so  required.  But  it  is  otherwise  when  the  general  purpose  and  spirit 
of  the  law,  so  far  from  requiring  such  a  construction,  require  the  con- 
trary. An  individual  citizen  possesses  powers  of  locomotion,  and  has 
rights  which  are  so  essential  as  to  make  it  highly  desirable  that  they 
should  be  uniform  throughout  the  Union,  and  which,  in  order  to  secure 
and  perpetuate  mutual  friendship,  and  intercourse  among  the  people  of 
the  different  states,  were  with  great  propriety  placed  under  the  pro- 
tection of  the  federal  constitution.  No  such  reason  exists  in  the  case  of 
a  corporation.  As  was  said  by  Justice  Thompson,  who  delivered  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  the  case  of  Run- 
yan  v.  Costar  (14  Peters,  129),  a  corporation  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to  another  sovereignty.  Other  states 
recognize  its  existence  and  general  powers,  and  by  comity  usually  per- 
mit it  to  make  contracts,  and  enforce  them  by  legal  remedies  within 
their  sovereignty,  as  if  it  was  a  natural  person.  But  such  contracts 
and  remedies  depend  for  their  validity  upon  the  laws  of  the  state  where 
made  or  used,  and  are  not  valid  or  to  be  enforced  there  without  its 
express  or  implied  sanction.  Having  the  power  to  give,  the  state  has 
the  power  to  withhold  such  sanction;  a  power  so  essential  to  its  well 
being  that  no  court  can  venture  to  control  it  by  construction,  without  a 
positive  provision  plainly  designed  for  that  object.  If  then,  the  state 
can  altogether  prohibit  a  corporation  created  by  one  of  the  other  states 
from  exercising  its  powers  within  its  limits,  it  may,  of  course,  regulate 
or  tax  the  exercise  of  such  powers  at  its  discretion.  Having  no  right 
to  come  there,  such  a  corporation,  if  it  desires  to  do  so,  claims  a  boon, 
and  must  submit  to  whatever  burden  may  be  imposed."  i 

"It  may,  therefore,  be  conceded,  not  only  that  our  legislature  may 
put  under  restraint  business  transacted  in  this  state  by  a  company 
created  by  the  law  of  another  state,  but,  in  the  exercise  of  their  plenary 
power,  may  limit,  if  they  cannot  deny,  the  right  of  such  company  to  sue 
in  our  courts. 2 

It  has  been  held  that  the  permission  of  the  state  for  a  foreign  cor- 
poration to  come  in  upon  certain  conditions,  and  the  acceptance  of  such 
terms  by  the  corporation  does  not  constitute  a  contract.  "I  think  that 
it  might  properly  be  said  that  it  fixes  the  status  of  corporations  which 
accepted  the  terms  of  such  acts."  s 


l^Elmer,  J.,  in  Tatem  v.  Wright,  23  N.  J.  L.  429    (1852). 

2 — Columbia  Fire  Insurance  Co.  v.  Kinyon,  37  N.  J.  L..  33  (1874). 

3 — Garrison,  V.  C,  in  Groel  v.  United  Electric  Company  of  New  Jersey, 
69  N.  J.  Eq.  397  (1905);  see  also  Connecticut  Mutual  Insurance  Co.  v. 
Spratley,  172  U.  S.  602. 
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In  a  recent  case  it  was  held  that  a  foreign  corporation  having  no 
franchise  within  the  state,  being  neither  a  citizen  nor  a  householder 
thereof,  the  sole  business  of  which  is  the  furnishing  of  a  patent  gas 
burner,  has  no  standing,  in  its  own  right,  to  demand  and  receive  a 
supply  of  gas  from  a  domestic  corporation  for  any  purpose  whatever.* 

119.  APPLICATION  TO  FOREIGN  CORPORATIONS  OF  THE  GEN- 
ERAL LAWS  AND  POLICY  OF  THE  STATE  AND  OF  STAT- 
UTES REGULATING  DOMESTIC  CORPORATIONS. 

Foreign  corporations  doing  business  in  this  state  shall  be  subject  to 
the  provisions  of  this  act,  so  far  as  the  same  can  be  applied  to  foreign 
corporations.! 

Construing  an  act  of  the  legislature  authorizing  any  canal  company 
"to  lease  its  canal  to  any  person  or  persons,  or  corporation,"  Mr.  Justice 
Dixon,  writing  the  opinion  of  the  Court  of  Appeals,  said: 

"It  does  not  seem  to  me  consistent  with  the  natural  import  of  this 
expression  to  hold  that  it  includes  only  corporations  created  by  the  laws 
of  this  state.  Corporations  formed  under  laws  passed  beyond  the  limits 
of  our  own  commonwealth  are  too  frequent  as  suitors  in  our  courts, 
and  as  subjects  of  our  legislation;  they  have  too  well  recognized  and 
substantial  an  existence  in  the  social  system  of  all  the  states  of  our 
Union  for  us  to  say  that  when  the  legislature  speaks  of  any  corporation, 
it  means  no  other  than  those  of  its  own  creation.  There  is,  upon  our 
statute  books,  scarcely  even  a  general  law  relating  to  corporations,  in 
which  the  legislature  has  not  felt  constrained,  when  desiring  to  confine 
its  enactments  to  corporations  of  our  own  state,  to  employ  some  re- 
strictive phrase  which  should  exclude  corporations  of  other  states."  2 

The  law  of  this  state  independent  of  section  64  of  the  Corporation 
act,  is  that  directors  of  an  insolvent  corporation  are  trustees  of  its 
funds  for  its  creditors,  and  subject  to  the  rule  that  a  trustee  cannot  use 
property  for  his  own  benefit  to  the  disadvantage  of  the  cestui  que  trust. 
Directors  who  are  creditors,  stand  upon  the  same  footing  as  any  other 
creditor,  and  cannot  by  any  act  of  their  own,  obtain  a  position  superior 
to  that  of  other  creditors  for  whose  benefit  they  hold  the  trust  estate. 
This  rule  is  applicable  to  foreign  corporations. 3 

The  title  to  personal  property  belonging  to  a  foreign  corporation,  but 
actually  stored  in  New  Jersey  and  not  merely  in  transitu,  is  to  be  de- 
termined by  the  law  of  New  Jersey  and  not  by  the  laws  of  the  state  of 
the  corporation's  domicile  as  between  residents  of  such  state  and  resi- 
dents of  other  states.* 


4 — Public  Service  Corporation  v.  American  Ligliting  Co.,  67  N.  J.  Eq. 
122    (1904). 

1 — ^Corporation  Act,  §   96. 

2 — Stewart  v.  Lehigh  Valley  R.  R.  Co.,  38  N.  J.  L.  505  (Court  of  Errors 
&  Appeals,   1875). 

3 — Schmidt  v.  Perkins,  74  N.  J.  L.  785  (Court  of  Errors  &  Appeals,  1907). 

4 — Schmidt  v.  Perkins,  74  N.  J.  L.  785  (Court  of  Errors  &  Appeals,  1907). 
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120.  RECIPKOCAIi  APPLICATION  TO  FOREIGN  CORPORATIONS 
OF  REGULATIONS  AND  TAXES  OF  HOME  STATES. 

TVTien,  by  the  laws  of  any  other  state  or  nation,  any  other  or  greater 
taxes,  fines,  penalties,  licenses,  fees  or  other  obligations  or  requirements 
are  imposed  upon  corporations  of  this  state,  doing  business  in  such 
other  state  or  nation,  or  upon  their  agents  therein,  than  the  laws  of  this 
state  impose  upon  their  corporations  or  agents  doing  business  in  this 
state,  so  long  as  such  laws  continue  in  force  in  such  foreign  state  or 
nation,  the  same  taxes,  fines,  penalties,  licenses,  fees,  obligations  and 
requirements  of  whatever  kind  shall  be  imposed  upon  all  corporations 
of  such  other  state  or  nation  doing  business  wuthin  this  state  and  upon 
their  agents  here;  provided,  that  nothing  herein  shall  be  held  to  repeal 
any  duty,  condition  or  requirement  now  imposed  by  law  upon  such  cor- 
porations of  other  states  or  nations  transacting  business  in  this  state.i 

In  the  absence  of  evidence  to  the  contrary,  however,  it  must  be  pre- 
sumed that  the  laws  of  another  state  are  similar  to  the  laws  of  New 
Jersey  so  as  to  authorize  a  corporation  formed  in  New  Jersey  to  exer- 
cise in  such  other  state  the  powers  conferred  upon  it  by  its  charter  and 
the  laws  of  New  Jersey.2 

lai.  MODE  BY  WHICH  FOREIGN  CORPORATIONS  MAY  OBTAIN 
STATUTORY  AUTHORITY  TO  TRANSACT  BUSINESS  IN 
THE  STATE. 

Every  foreign  corporation,  except  banking,  insurance,  ferry  and  rail- 
road corporations,  before  transacting  any  business  in  this  state,  shall 
file  in  the  office  of  the  secretary  of  state  a  copy  of  its  charter  or  cer- 
tificate of  incorporation,  attested  by  its  president  and  secretary,  under 
its  corporate  seal,  and  a  statement  attested  in  like  manner  of  the 
amount  of  its  capital  stock  authorized  and  the  amount  actually  issued, 
the  character  of  the  business  which  it  is  to  transact  in  this  state,  and 
designating  its  principal  office  in  this  state  and  an  agent,  who  shall  be 
a  domestic  corporation  or  a  natural  person  of  full  age  actually  resident 
in  this  state,  together  with  his  place  of  abode,  upon  which  agent  process 
against  such  corporation  may  be  served,  and  the  agency  so  constituted 
shall  continue  until  the  substitution,  by  writing,  of  another  agent;  upon 
the  filing  of  such  copy  and  statement  the  secretary  of  state  shall  issue 
to  such  corporation  a  certificate  that  it  is  authorized  to  transact  busi- 
ness in  this  state,  and  that  the  business  is  such  as  may  be  lawfully 
transacted  by  corporations  of  this  state,  and  he  shall  keep  a  record  of 
all  such  certificates  issued.i 

If  said  agent  shall  die,  remove  from  the  state  or  become  disqualified, 
such  corporation  shall  forthwith  file  in  the  office  of  the  secretary  of 
state  a  written  appointment  of  another  agent,  attested  in  the  manner 


1 — Corporation    Act,    §    101.      See   Texas    Co.    v.    Dickinson,    75    Atl.    803 
(1910). 

2 — Dittman  v.  Distilling  Co.  of  America,  64  N.  J.  Eq.  537   (1903). 
:;orporation   Act,   §    97. 
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above  provided,  and  in  case  of  the  omission  to  do  so  within  thirty  days 
after  such  death,  removal  or  disqualification,  then  the  secretary  of  state, 
upon  being  satisfied  that  such  omission  has  continued  for  thirty  days, 
shall,  by  entry  on  the  record  thereof,  revoke  the  certificate  of  authority 
to  transact  business  within  this  state,  and  process  against  such  corpora- 
tion in  actions  upon  any  liability  incurred  within  this  state  before  the 
designation  of  another  agent  may,  after  such  revocation,  be  served  upon 
the  secretary  of  state;  at  the  time  of  such  service  the  plaintiff  shall  pay 
to  the  secretary  of  state  for  the  use  of  the  state  two  dollars,  to  be  in- 
cluded in  the  taxable  costs  of  such  plaintiff,  and  the  secretary  of  state 
shall  forthwith  mail  a  copy  of  such  process  to  such  corporation  at  its 
general  office  or  to  the  address  of  some  officer  thereof,  if  known  to  him. 2 

122.  WHAT  CONSTITUTES  DOING  OR  TRANSACTION  OF  BUSI- 
NESS IN  THE  STATE  WITHIN  THE  IMEANING  OF  THE 
STATUTE. 

The  transaction  of  business  by  a  foreign  corporation  within  the  mean- 
ing of  the  statute  means  the  general  prosecution  of  the  ordinary  busi- 
ness of  the  corporation.  Whether  the  specific  acts  alleged  to  constitute 
the  transaction  of  business  in  a  particular  case  are  done  under  such 
circumstances  as  to  require  the  inference  that  the  foreign  corporation 
is  engaged  in  the  general  prosecution  of  its  ordinary  business,  is  a 
question  of  fact  to  be  decided  by  the  trial  court  and  its  finding  is  not 
open  to  review  where  there  is  any  evidence  to  sustain  it.i 

It  was  held  that  where  a  foreign  corporation  came  into  the  state  of 
New  Jersey  and  organized  and  controlled  a  corporation,  causing  it  to 
issue  its  bonds  and  stock,  and  took  them  and  purchased  stocks  held  in 
various  New  Jersey  corporations,  and  also  took  from  such  stockholders 
sums  of  money  as  further  consideration,  and  gave  a  guarantee  that 
another  corporation  would  pay  the  interest  on  its  bonds,  such  acts  con- 
stituted a  transaction  of  business. - 

A  foreign  corporation  which  makes  a  single  sale  of  its  product  and 
accepts  a  guarantee  of  payment  in  this  state  does  not  transact  business 
within  the  meaning  of  the  statute.3 

The  Court  of  Errors  and  Appeals  said:  "On  consideration  of  the  entire 
legislation  on  this  subject  the  construction  of  our  statute  seems  to  be 
clear.  The  statute  requires  the  filing  by  the  corporation  of  a  copy  of 
its  charter,  and  a  statement  of  the  amount  of  capital  authorized  and  the 
amount  actually  issued,  the  character  of  the  business  which  it  is  to 
transact  in  this  state  and  designating  its  principal  office  in  this  state. 
*     *    *    A  statement  of  the  amount  of  the  capital  stock  authorized  and 


2 — Corporation  Act,   §  99. 

1 — Von  Seyfried  v.  Vollers,  75  N.  J.  L.   405    (1907). 

2 — Groel  v.  United  Electric  Company  of  New  Jersey,  69  N.  J.  Eq.  397 
(1905). 

3 — D.  &  H.  Canal  Co.  v.  Mahlenbrock,  63  N.  J.  L.  281  (Court  of  Errors 
&  Appeals,   1899). 
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the  amount  actually  issued  would  be  an  appropriate  requirement  if  the 
corporation  were  to  engage  in  business  in  this  state,  but  inapt  in  so  far 
as  relates  to  a  single  isolated  transaction.  'The  character  of  the  busi- 
ness which  it  is  to  transact  in  this  state'  and  the  designation  of  its 
principal  office  in  this  state  plainly  imply  the  engaging  in  business  in 
the  sense  in  which  that  term  was  defined  in  Hoagland  v.  Segur.  The 
purpose  of  the  certificate  issued  by  the  secretary  of  state  is  to  authorize 
the  corporation  to  'transact  business  in  this  state,'  and  that  officer  is 
required  to  certify  that  the  business  is  such  as  may  be  lawfully  trans- 
acted by  corporations  of  this  state.  These  several  provisions  as  applied 
to  a  single  isolated  transaction,  like  the  one  in  question,  would  be  in- 
appropriate. A  construction  which  would  require  the  plaintiff,  pro- 
posing to  make  this  sale  of  coal  and  accept  a  guarantee  of  payment,  first 
to  file  a  statement  of  the  amount  of  its  capital  stock  authorized  and  the 
amount  actually  issued,  the  character  of  the  business  which  it  was  to 
transact  in  this  state,  and  to  establish  a  principal  office  in  this  state, 
would  be  unreasonable.  The  section  of  the  act  which  imposes  under 
certain  conditions  on  foreign  corporations  'doing  business  within  this 
state'  the  same  taxes,  fines,  penalties,  license  fees,  etc.,  imposed  on  cor- 
porations of  this  state  doing  business  in  the  other  state,  sheds  a  light  on 
the  meaning  of  words  'doing  business  in  this  state'  in  the  preceding 
section.  It  would  scarcely  be  contended  that  the  plaintiff  because  of 
this  isolated  transaction  would  be  liable  to  taxes  and  license  fees,  etc. 
which  by  the  laws  of  Pennsylvania  are  exacted  from  New  Jersey  cor- 
porations doing  business  in  that  state.  The  section  which  provides  that 
such  a  corporation  shall  not  maintain  any  action  in  this  state  upon  a 
contract  made  by  it  in  this  state  must  receive  the  same  construction. 
The  words  of  the  section  are  'corporation  so  transacting  business; '  that 
is,  corporations  transacting  business  for  which  a  certificate  from  the 
secretary  of  state  is  by  the  preceding  section  made  necessary."  * 

Nor  does  the  statute  apply  where  the  contract  sued  on  was  made  in  a 
foreign  state,  and  was  a  single  transaction  with  the  defendant.^ 

Thus  where  an  order  was  placed  with  an  agent  of  a  foreign  corpor- 
ation at  the  defendant's  office  in  the  state  and  was  subsequently  mailed 
by  the  defendant  to  the  foreign  corporation  at  its  office  in  a  foreign 
state  for  its  acceptance,  and  was  accepted  by  the  foreign  corporation, 
it  was  held  that  such  contract  was  executed  in  the  foreign  state  and 
was  not  a  corporate  act  done  in  New  Jersey.e 

So,  also  it  was  held  that  the  taking  in  this  state  of  applications  for 
advertising  space,  that  do  not  become  contracts  until  accepted  by  the 
officers  of  a  Pennsylvania  corporation  in  that  state,  which  contracts  are 


4 — D.  &  H.  Canal  Co.  v.  Mahlenbrock,  63  N.  J.  L.  2  81  (Court  of  Errors 
&  Appeals,  1899). 

5— MacMillan  Co.  v.  Stewart,  69  N.  J.  L.  212  (1903).  Affirmed  69  N.  J. 
L.  676  (Court  of  Errors  &  Appeals,  1903);  D.  &  H.  Canal  Co.  v.  Mahlen- 
brock, 63  N.  J.  Li.  281   (Court  of  Errors  &  Appeals,  1899). 

6 — Slaytor-Jennings  Co.  v.  Specialty  Paper  Box  Co.,  69  N.  J.  L.  214 
(1903). 
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performed  by  the  insertion  of  the  advertisement  in  a  book  made  and 
published  in  Pennsylvania,  is  not  the  transaction  of  business  in  this 
state  within  the  prohibition  of  section  97  of  the  Corporation  actJ 

By  expressly  prohibiting  the  maintenance  of  suits  on  contracts  made 
in  this  state,  the  act  impliedly  permits  suits  on  contracts  made  elsewhere. 
The  court  said  "We  interpret  the  law  to  permit  foreign  corporations, 
without  complying  with  its  provisions,  to  maintain  suits  in  this  state 
on  contracts  made  anywhere  before  the  passage  of  the  act,  and  on  con- 
tracts made  outside  of  the  state  since  the  passage  of  the  act."  » 

123.   EFFECT  OF  FAILURE  TO  OBTAIN  STATUTORY  CERTIFI- 
CATE  OF  AUTHORITY  TO  TRANSACT  BUSINESS. 

Until  such  corporation  so  transacting  business  in  this  state  shall  have 
obtained  said  certificate  of  the  secretary  of  state,  it  shall  not  maintain 
any  action  in  this  state,  upon  any  contract  made  by  it  in  this  state,  pro- 
vided, that  nothing  herein  shall  prevent  the  enforcement  of  any  contract 
made  prior  to  the  fourteenth  day  of  March,  one  thousand  eight  hundred 
and  ninety-five. 1 

Every  foreign  corporation  transacting  any  business  in  any  manner 
whatsoever,  directly  or  indirectly,  in  this  state,  without  having  first 
obtained  authority  therefor,  as  hereinabove  provided,  shall  for  such  of- 
fense forfeit  to  the  state  the  sum  of  two  hundred  dollars,  to  be  recovered 
with  costs  in  an  action  prosecuted  by  the  attorney-general  in  the  name 
of  the  state.2 

"A  corporation  strictissimi  juris  has  no  life  beyond  the  boundaries  of 
the  state  that  created  it.  Its  existence  elsewhere  is  due  solely  to  comity. 
As  an  abstract  proposition  every  state  determines  for  itself  whether  it 
will  recognize  any  corporate  bodies  but  those  of  its  own  creation,  and 
as  a  practical  question  it  decides  the  terms  upon  which  foreign  cor- 
porations shall  be  permitted  to  invade  its  territory.  In  aid  of  the  legis- 
lative policy  so  declared  the  courts  of  a  state  will  refuse  to  entertain 
suits  to  enforce  obligations  that  have  arisen  in  the  course  of  trans- 
actions thus  reprobated.  To  this  extent  such  obligations  lack  the 
sanction  of  law,  but  to  designate  them  as  void  in  the  sense  that  immoral 
or  prohibited  acts  are  void  is  an  inexact  use  of  terms.  State  policies 
differ  in  nothing  more  widely  than  in  their  attitude  toward  corporate 
affairs,  each  government  having  plenary  power  to  enforce  its  own  policy 
within  its  own  borders,  and  having  no  power  to  impose  such  policy  upon 
others."  3 

A  contract  made  by  a  foreign  corporation  in  violation  of  the  statutory 


7 Bell  Telephone  Co.  v.  Galen  Hall  Co.,  77  N.  J.  L.  253   (1909). 

8_Faxon  Co.  v.  Lovett  Co.,  60  N.  J.  L.  128   (1897). 
1 — ^Corporation  Act,   §   98. 
2 — Corporation  Act,   §   100. 

3_G-arrison,  J.,  in  Alleghany  Co.  v.  Allen,  68  N.  J.  L.  68  (1902);  affirmed 
69  N.  J.  L.  270   (Court  of  Errors  and  Appeals,  1903). 
N.  J.  Corp.  Law— 28 
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regulations  of  another  state  and  unenforceable  in  the  courts  of  that 
state  is  not,  ipso  facto,  void.* 

In  Benton  v.  Elizabeth,  5  it  was  held  that  if  the  prosecutors  of  a 
certiorari  do  not,  in  their  reasons  filed,  question  the  status  of  a  foreign 
corporation,  it  will  be  assumed,  on  final  hearing  that  the  corporation 
has  complied  with  the  statutory  prerequisites  to  the  transaction  of  busi- 
ness in  this  state. 

It  is  not  necessary  to  allege  in  an  indictment  for  embezzlement  that 
the  corporation  whose  property  is  claimed  has  been  embezzled  is  en- 
titled to  do  business  in  this  state,  nor  is  it  a  defence  to  the  indictment 
that  the  corporation  has  failed  to  file  the  certificate  required  by  law  to 
authorize  it  to  do  business  in  this  state.s 

124.  ENFORCEMENT   OF  LIABILITY  OF   STOCIvHOLDERS  AND 
OFFICERS  OF  FOREIGN  CORPORATIONS. 

A  statute  enacted  in  1897  (P.  L.  1897,  p.  124)  provides  that: 

No  action  or  proceeding  shall  be  maintained  in  any  court  of  law  of 
this  state  against  any  stockholder,  officer  or  director  of  any  domestic  or 
foreign  corporation  by  or  in  behalf  of  any  creditor  of  such  corporation 
to  enforce  any  statutory  personal  liability  of  such  stockholder,  officer  or 
director  for  or  upon  any  debt,  default  or  obligation  of  such  corporation, 
whether  such  statutory  personal  liability  be  deemed  penal  or  contract- 
ual, if  such  statutory  personal  liability  be  created  by  or  arise  from  the 
statutes  or  laws  of  any  other  state  or  foreign  country,  and  no  pending 
or  future  action  or  proceeding  to  enforce  any  such  statutory  personal 
liability  shall  be  maintained  in  any  court  of  this  state  other  than  in  a 
nature  of  an  equitable  accounting  for  the  proportionate  benefit  of  all 
parties  interested,  to  which  such  corporation  and  its  legal  representa- 
tives, if  any,  and  all  of  its  creditors  and  all  of  its  stockholders  shall  be 
necessary  parties. 

In  Johnson  v.  Tennessee  Oil,  etc.  Co.,  74  N.  J.  Eq.  32  (1908),  it  was 
held  that  this  statute  affects  only  the  question  of  parties  and  procedure, 
the  ultimate  liability  of  a  stockholder  in  a  foreign  corporation  depend- 
ing wholly  on  the  law  of  the  state  of  incorporation. 

In  Derrickson  v.  Smith,  27  N.  J.  L.  166  (1858),  it  was  held,  that 
where  a  statute  of  the  State  of  New  York  required  certain  corporations 
to  report  annually  the  condition  of  their  affairs,  and  to  have  the  report 
published,  and  provided  that  on  failure  to  do  so,  all  the  trustees  of  such 
corporation  should  be  jointly  and  severally  liable  for  the  debts  of  the 
corporation,  that  an  action  brought  by  a  creditor  of  the  company  against 
a  trustee  to  recover  on  a  liability  incurred  under  that  statute,  cannot  be 
enforced  in  this  state.    The  Court  said  that  the  liability  "is,  in  fact,  a 


4 — Alleghany  Co.  v.  Allen,  68  N.  J.  L.  68  (1902);  affirmed  69  N.  J.  L.  270 
(Court  of  Errors  &  Appeals,   1903). 

5 — 61  N.  J.  L,.  411    (1898);  affirmed  61  N.  J.  L.   693    (Court  of  Errors  & 
Appeals,  1898). 
6— State  v.  Reynolds.  65  N.  J.  L.  424  (1900). 
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penalty  inflicted  upon  the  trustees  for  failure  to  perform  a  duty  en- 
joined by  the  statute.  It  is  immaterial  whether  that  penalty  be  a  speci- 
fied sum  or  the  payment  of  debts  of  the  corporation.  In  either  case  it 
is  a  penalty  imposed  by  statute;  nor  is  it  perceived  how  the  liability  of 
the  individual  trustee  to  pay  the  debts  of  the  corporation  can  be  said, 
in  any  proper  way,  to  be  founded  on  contract.  *  *  *  Such  liability  is 
clearly  the  creature  of  the  statute." 

In  a  suit  by  the  receiver  of  a  foreign  corporation  to  recover  assess- 
ments, the  proceedings  of  the  courts  of  the  domicile  of  the  corporation 
are  binding  upon  the  members  of  the  company  so  far  as  they  concern 
the  administration  of  its  affairs. i 

The  decree  of  the  foreign  tribunal  is  conclusive  as  to  the  fact  that  an 
assessment  is  necessary,  as  to  the  amount  of  money  required  to  be 
raised  by  the  assessment  and  as  to  the  pro  rata  of  each  member.2 

Equity  will  not  retain  a  bill  to  enforce  the  liability  of  a  number  of 
defendants  as  stockholders  in  a  corporation  under  a  double  liability 
statute  of  a  foreign  state,  on  the  ground  that  such  retention  would  pre- 
vent a  multiplicity  of  actions  at  law  where  it  appears  that  each  of  the 
complainants  has  a  separate  and  independent  claim  against  the  several 
defendants,  the  adjudication  of  the  validity  of  one  of  which  would  settle 
nothing  with  relation  to  the  other.3 

125.  THE  POWERS  OF  A  FOREIGN  CORPORATION. 

"Wherever  a  corporation  goes  for  business,  it  carries  its  charter,  as 
that  is  the  law  of  its  existence,  *  *  *  and  the  charter  is  the  same 
abroad  that  it  is  at  home.  Whatever  disabilities  are  placed  upon  the 
corporation  at  home  it  retains  abroad,  and  whatever  legislative  control 
it  is  subject  to  at  home,  must  be  recognized  and  submitted  to  by  those 
who  deal  with  it  elsewhere."  i 

The  courts  of  one  state,  however,  will  not  take  judicial  notice  of  the 
statutes  of  another  state.  In  pleading  a  foreign  statute,  it  must  be  set 
forth  in  substance,  so  that  the  court  may  see  that  the  right  or  liability 
which  depends  exclusively  on  a  statutory  enactment  arises  by  force  of 
such  statutory  provision.  The  averment  "Pursuant  to  the  statute," 
without  setting  forth  the  sustance  of  the  statute,  is  insufficient.  Plead- 
ing a  foreign  statute  is  like  pleading  a  private  act  of  parliament:  it 
must  be  recited,  or  at  least  such  parts  of  it  as  are  material  to  the  action 
or  defence,  must  be  stated  in  the  pleading.z 

A  contract  void  by  the  law  of  the  state  where  made  will  not  be  en- 
forced in  this  state.  When  the  statute  of  the  state  where  a  contract  is 
made  by  a  foreign  corporation  does  not  expressly  declare  the  contract 
to  be  void  by  reason  of  the  failure  of  such  corporation  to  comply  with 

l_Swing  V.  Consolidated  Fruit  Jar  Co.,  74  N.  J.  L.  145   (1906). 

2 — stockley,  Receiver,  v.  Perry,  26  N.  J.  L.  J.  4,  9. 

3 — Miller  v.  Willett,  71  N.  J.  Eq.  741  (Court  of  Errors  &  Appeals.  1907). 

1—109  U.  S.   527. 

2 — Salt  Lake  City  National  Bank  v.  Hendrlckson,  40  N.  J.  L.  52  (1878). 
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the  statutory  regulations  of  such  state,  and  recourse  must  he  had  ta 
interpretation  to  settle  the  question  of  its  validity,  the  construction 
given  to  the  statute  by  the  courts  of  the  state  which  enacted  it  will  be 
adopted  in  New  Jersey.s 

Where  a  foreign  manufacturing  corporation  doing  business  in  New 
Jersey  executes  a  chattel  and  real  estate  mortgage  on  property  within 
the  state  to  resident  creditors  to  secure  the  payment  of  debts  contracted 
and  payable  there,  which  mortgage  is  valid  in  New  Jersey,  and  under 
the  particular  statute  of  such  foreign  state  under  which  the  corporation 
was  created,  such  mortgage  will  not  be  held  invalid  because  the  execu- 
tion thereof  was  contrary  to  a  general  statute  of  such  foreign  state  in- 
hibiting such  corporations  from  transferring  their  property  to  stock- 
holders, officers  or  creditors  thereof,  in  contemplation  of  insolvency.* 
The  court  said: 

"It  is  elementary  that  the  general  laws  of  a  state  have,  per  se,  no 
extra  territorial  force.  This  company  brought  with  it  from  New  York 
to  New  Jersey  its  chartered  powers;  it  did  not  bring  with  it  the  general 
laws  of  the  state  of  New  York."  s 

Independent  of  statutory  aid,  the  law  of  comity  recognizes  and  per- 
mits only  the  exercise  of  the  business  functions  of  foreign  corporations, 
including  the  purchase  and  sale  of  property,  but  is  not  extended  to  ex- 
traordinary powers  and  privileges,  such  as  the  power  to  condemn  prop- 
erty, to  enjoy  a  monopoly,  to  be  exempt  from  taxation  and  the  like.s 

The  legislature  may  grant  to  a  foreign  corporation  power  to  exercise 
its  franchises  or  independent  powers  in  the  nature  of  corporate  fran- 
chises within  the  state,  without  making  it  a  domestic  corporation.  In 
such  case  the  foreign  corporation  will  take,  under  legislative  sanction 
those  rights  only  which  are  within  the  expressed  terms  of  the  grants 

"Any  of  our  citizens,  by  force  of  the  common  law,  could  use  all  the 
conveniences  which  a  railroad  affords  for  the  purpose  of  traveling  and 
transportation,  and  a  foreign  corporation,  by  the  comity  of  states,  could 
alike  use  them  the  same  as  a  citizen  of  another  state.  And  I  concede 
that  a  foreign  corporation  could,  on  our  railroads,  exercise  the  rights  of 
a  common  carrier,  for  the  business  of  a  common  carrier  exists  at  com- 
mon law,  and  any  of  our  citizens  could  become  such  without  legislative 
aid,  and  use  all  the  facilities  of  travel  and  commerce,  whether  by  rail- 
road or  otherwise,  which  are  of  common  right.  We  extend  to  foreign 
express  companies  the  use  of  our  own  roads  to  carry  on  a  separate  busi- 
ness of  transportation,  and  on  the  principles  of  comity,  we  would  give 
them  every  general  right  which  our  citizens  have  by  force  of  the  com- 


3 — ^Allegheny  Co.  v.  Allen,  69  N.  J.  L.  270  (Court  of  Errors  &  Appeals, 
1903);  Watson  v.  Lane,  52  N.  J.  L.  550  (Court  of  Errors  &  Appeals,  1890). 

4 — Boehme  v.   Rawl,  51  N.   J.  Eq.   541    (1893). 

5— Boehme  v.  Rawl,  51  N.  J.  Eq.  541   (1893). 

6 — Boehme  v.  Rawl,  51  N.  J.  Eq.   541   (1893). 

7 — State  Board  of  Assessors  v.  Morris  &  Essex  R.  R.  Co.,  49  N.  J.  L. 
193  (Court  of  Errors  &  Appeals,  1886). 
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mon  law.  These  common  law  rights,  however,  are  different  from  the 
franchises  of  building  and  operating  a  railroad.  The  latter  are  local 
in  their  very  nature,  and  instead  of  being  exercised  by  the  government, 
they  are  lodged,  by  legislative  action,  in  the  hands  of  individuals  or 
corporations. 

"There  are  certain  franchises  not  necessarily  local,  as,  for  instance,  the 
creation  of  a  corporation,  and  a  corporation,  like  an  individual,  though 
belonging  to  another  state,  may  have  all  the  common  rights  which  our 
people  are  entitled  to,  unless  in  some  way  abridged  by  reason  of  state 
policy.  The  right  to  build  a  turnpike  and  take  tolls  for  its  use,  is  local — 
that  it,  it  must  be  exercised  within  the  jurisdiction  of  its  creation,  and 
by  such  instrumentalities  as  the  legislature  has  provided  or  recognized. 
A.  railroad,  both  as  to  its  construction  and  running,  is  the  same.  Fran- 
chises of  this  nature  are  special,  and  must  be  exercised  in  subserviency 
to  such  hands  as  the  legislature  has  designated."  s 

Any  corporation  created  by  any  other  state,  or  by  any  foreign  state, 
kingdom  or  government  may  acquire  by  devise  or  otherwise  and  hold, 
mortgage,  lease  and  convey  real  estate  in  this  state  for  the  purpose  of 
prosecuting  its  business  or  objects,  or  such  real  estate  as  it  may  acquire 
by  way  of  mortgage  or  otherwise,  in  the  payment  of  debts  due  such  cor- 
poration; provided  such  foreign  state,  kingdom  or  government,  under 
whose  laws  such  corporation  was  created,  shall  not  be  at  the  time  of 
such  purchase  at  war  with  the  United  States.s 

It  shall  be  lawful  for  any  foreign  corporation  whatsoever,  other  than 
municipal  corporations,  to  purchase  and  convey,  to  lease,  hold,  occupy 
and  use  for  the  purposes  of  such  corporation,  such  real  estate  in  this 
state  as  may  be  devised  or  conveyed  to  it.io 

126.  JUDICIAL  CONTROL  OF  FOREIGN  CORPORATIONS. 

In  a  suit  brought  by  stockholders  of  a  foreign  corporation  against 
that  corporation  and  another  corporation  to  which  it  had  leased  its 
road,  lands  etc.,  all  of  which  were  out  of  this  jurisdiction,  seeking  relief 
in  regard  to  the  transactions  of  those  corporations  with  each  other,  the 
Court  of  Chancery,  on  demurrer,  declined  to  take  jurisdiction,  on  the 
ground  that  the  courts  of  New  York  were  the  proper  forum  for  the 
litigation. 1 

In  a  recent  case  in  the  Court  of  Errors  and  Appeals,  Judge  Dill  said: 
"The  court  assumed  to  exercise  visitorial  powers  over  two  foreign  cor- 
porations which  are  not  parties  to  this  suit  and  to  regulate  the  manage- 
ment of  their  internal  affairs.  Ihe  phrase  'internal  affairs  of  a  cor- 
poration,' as  here  used,  is  well  defined  in  the  case  of  North  State,  etc. 
Mining  Co.  v.  Field,  64  Md.  151,  20  Atl.  1039,  as  follows:  'Where  the  act 


8 — MacGregor  v.  Erie  P.y.  Co.,  35  N.  J.  L.   89    (1871). 
9 — 'Corporation  Act,   §   95. 
10— P.   L.    1903,   p.   42. 

1 — Greg-ory  v.  N.  Y.  L.   E.   &  W.   Railroad  Co.,   40  N.   J.  Eq.   38    (1885); 
see  also  Hudson  v.  Knickerbocker  Life  Ins.  Co.,  28  N.  J.  Eq.   167   (1877). 
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complained  of  affects  the  complainant  solely  in  his  capacity  as  a  mem- 
ber of  the  corporation,  whether  it  be  as  stockholder,  director,  president, 
or  other  officer,  and  is  the  act  of  the  corporation,  whether  acting  in 
stockholders'  meeting,  or  through  its  agents,  the  board  of  directors,  then 
such  action  is  the  management  of  the  internal  affairs  of  the  corpora- 
tion, and,  in  case  of  a  foreign  corporation,  our  courts  will  not  take  ju- 
risdiction.' The  courts  of  this  state  do  not  possess  such  jurisdiction,  and 
any  suggestion  of  its  assumption  we  emphatically  repudiate.  An  in- 
junction which  enjoins  the  directors  of  a  corporation  as  individuals,  but 
with  respect  to  corporate  affairs,  is  an  injunction  against  the  corporation. 
We  are  quite  satisfied  again  to  approve  of  the  language  of  Vice-Chan- 
cellor,  now  Mr.  Justice  Reed,  when  in  the  case  of  Stockton,  Attorney 
General,  v.  American  Tobacco  Co.,  55  N.  J.  Eq.  352,  36  Atl.  971,  he  said: 
'Nor,  in  my  judgment,  is  this  result  evaded  by  enjoining  the  oflBcers  in- 
dividually instead  of  restraining  the  corporation.  It  is  perfectly  obvi- 
ous that  what  has  been  done  since  the  organization,  and  what  is  in- 
tended to  be  done  in  the  future,  are  corporate,  and  not  individual,  acts. 
The  power  of  the  corporation  to  select  its  oflBcers  and  agents  in  the 
manner  prescribed  by  the  corporation  act  or  permitted  by  law  is  plen- 
ary. Now,  it  seems  a  paradox  to  say  that  a  corporation  can  do  through 
Its  agents  what  the  agents  cannot  do.  Inasmuch  as  corporate  existence 
can  only  be  manifested  through  its  officers,  and  corporate  privileges  can 
only  be  utilized  by  means  of  agents,  it  is  impossible  to  detach  the  cor- 
poration from  those  who  represent  it  and  deny  to  the  latter  what  is 
conceded  to  the  former.  An  injunction  which  ties  the  hands  of  the 
officers  and  agents  of  a  corporation  from  transacting  any  corporate 
business  is  the  exact  equivalent  of  an  injunction  which  prevents  the 
corporation  from  transacting  any  business,  which,  as  already  remarked, 
is  the  equivalent  of  a  judgment  on  quo  warranto.'  It  is  unnecessary  to 
analyze  again  the  terms  of  the  injunction  in  referring  to  its  extra- 
ordinary scope  and  effect.  In  a  form  sweeping,  mandatory,  and  em- 
bodying the  ingenious  theory  of  the  complainant,  the  injunction,  while 
purporting  not  to  disturb  or  interfere  with  the  integrity  and  automony 
of  the  foreign  corporations,  but  only  to  enjoin  the  individuals  from 
transferring  property  of  an  extensive  business  having  its  situs  in 
foreign  states,  does,  in  fact,  substance,  and  effect,  regulate  and  control 
the  internal  affairs  of  corporations  chartered  by  foreign  sovereignties 
and  prevents  freedom  of  action  on  the  part  of  corporations  not  made 
parties  to  the  suit,  which  we  have  held  to  be  distinct  legal  entities  and 
controlled  by  foreign  laws.  In  violation  of  every  obligation  of  oflficial 
duty  and  responsibility  imposed  by  law  upon  officers  and  directors,  it 
substitutes  the  will  of  the  Chancellor  for  deliberate  corporate  action. 
Such  assumption  of  power  cannot  be  approved  or  tolerated  without  a 
complete  destruction  of  equitable  doctrines  as  applied  to  corporations, 
and  a  subversion  of  the  law  affecting  corporate  rights,  duties  and  rela- 
tions. As  Chancellor  Runyon  said  in  Gregory  v.  N.  Y.,  etc.  Ry.  Co.,  40 
N.  J.  Eq.  38:  'It  is  almost  too  obvious  for  remark  that  this  court  cannot 
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regulate  the  internal  affairs  of  foreign  corporations,  nor  can  it  enforce 
its  decrees  out  of  this  state.'  State  comity  is  opposed  to  the  assump- 
tion of  such  jurisdiction  and  to  the  usurpation  by  one  state  of  the 
power  of  another  over  its  own  institutions."  2 

127.  ACTIONS  AND  SUITS  BY  AND  AGAINST  FOREIGN  CORPO- 
RATIONS. 

Since  the  case  of  Moulin  v.  Insurance  Co.,  24  N.  J.  L.  222,  and  25  N. 
J.  L.  57,  it  must  be  regarded  as  the  settled  law  of  this  court,  that  if  a 
corporation  makes  a  contract  in  a  state  other  than  that  in  which  it  was 
chartered,  it  thereby  submits  itself  to  the  jurisdiction  of  such  foreign 
sovereignty  so  far  as  to  be  liable  to  suit  therein  in  regard  to  that  con- 
tract, when  summoned  according  to  the  laws  of  the  state.i 

"If  a  corporation  may  sue  within  a  foreign  jurisdiction,  it  would 
seem  consistent  with  sound  principle  that  it  should  also  be  liable  to 
be  sued  within  such  jurisdiction.  The  difficulty  is  this,  that  process 
against  a  corporation  must,  at  common  law,  be  served  upon  the  prin- 
cipal officer  of  the  corporation  within  the  jurisdiction  of  that  sov- 
ereignty by  which  it  was  created.  The  rule  is  founded  upon  the 
principle,  that  the  artificial,  invisible,  and  intangible  corporate  body 
is  exclusively  the  creature  of  the  law;  that  it  has  no  existence,  except 
by  operation  of  law,  and  that,  consequently,  it  has  no  existence  with- 
out the  limits  of  that  sovereignty,  and  beyond  the  operation  of  those 
laws  by  which  it  was  created,  and  by  whose  power  it  exists. 

"The  rule  rests  upon  a  highly  artificial  reason,  and,  however,  tech- 
nically just,  is  confined  at  this  day  in  its  application  within  exceed- 
ingly narrow  limits.  A  corporation  may  own  property,  may  transact 
business,  may  contract  debts;  it  may  bring  suits,  it  may  use  its  com- 
mon seal;  nay,  it  may  be  sued  within  a  foreign  jurisdiction,  provided 
a  voluntary  appearance  is  entered  to  the  action.  It  has  then  existence, 
vitality,  efficiency,  beyond  the  jurisdiction  of  the  sovereignty  which 
created  it,  provided  it  be  voluntarily  exercised.  If  it  be  said  that  all 
these  acts  are  performed  by  its  agents,  as  they  may  be  in  a  case  of  a 
private  individual,  and  that  the  corporation  itself  is  not  present,  the 
answer  is  that  a  corporation  acts  nowhere,  except  by  its  officers  and 
agents.  It  has  no  tangible  existence,  except  through  its  officers.  For 
all  practical  purposes,  its  existence  is  as  real,  as  vital,  and  efficient 
elsewhere  as  within  the  jurisdiction  that  created  it.  It  may  perform 
every  act  without  the  jurisdiction  of  the  sovereignty  that  created  it 
that  it  may  within  it.  Its  existence  anywhere  and  everywhere  is  but 
ideal.  It  has  no  actual  personal  identity  and  existence  as  a  natural 
person  has,  no  body  which  may  exist  in  one  place  and  be  served  with 
process  while  its  agents  and  officers  are  in  another.  Process  can  only 
be  served  upon  the  officers  of  the  corporation  within  its  own  jurisdic- 
tion, not  upon  the  corporation  itself. 


2 — Jackson  v.  Hooper,  75  Atl.  568  (Court  of  Errors  &  Appeals,  1910). 
1 — National  Condensed  Milk  Co.  v.  Brandenburg-h,  40  N.  J.  L.  Ill  (1878). 
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"Process  cannot  be  served  upon  the  officer  of  a  corporation  in  a 
foreign  jurisdiction,  because  he  does  not  carry  his  official  character 
and  functions  with  him.  And  yet  the  officers  and  agents  of  corpora- 
tions do  carry  their  official  character  and  functions  with  them  into  for- 
eign jurisdictions,  for  the  purpose  of  making  contracts  and  transact- 
ing the  business  of  the  corporation.  The  seal  of  a  corporation,  its 
distinguishing  badge,  at  the  common  law  the  only  evidence  of  its  con- 
tracts, may  be  taken  by  its  officers  and  used  within  a  foreign  juris- 
diction. 

"Doubts  were  formerly  entertained  whether  a  corporation  could 
make  a  contract  or  maintain  an  action  out  of  its  own  jurisdiction,  or 
whether  its  property  could  be  attached  in  a  foreign  jurisdiction. 
These  questions  have  been  long  since  settled,  either  by  judicial  con- 
struction or  legislative  enactment,  in  accordance  with  the  reason  of 
the  thing  and  the  usage  of  the  commercial  world.  Sound  principle  re- 
quires that  while  the  powers  of  corporations  are  world  wide,  while 
for  all  practical  purposes  they  may  exist  and  act  everywhere,  the  tech- 
nical rule  of  the  common  law,  that  they  exist  only  within  the  juris- 
diction of  the  sovereignty  which  created  them,  should  be  applied  only 
within  its  strictest  limits  and  not  be  suffered  to  defeat  the  obvious 
claims  of  justice.    *     *    * 

"The  question  now  before  the  court  is  not  upon  the  validity  of  the 
common  law  principle;  to  that  we  adhere.  The  suit  is  brought  upon 
a  judgment  recovered  in  the  state  of  New  York  upon  a  contract  made 
by  the  corporation  in  that  state.  The  process  in  the  original  action 
was  served,  and  the  defendants'  appearance  effected  in  strict  con- 
formity with  the  mode  prescribed  by  the  laws  of  that  state.  It  is 
admitted  by  the  pleadings  that  the  individual  upon  whom  process  was 
served,  was  president  of  the  corporation  when  the  contract  was  made 
and  when  the  process  was  served.  The  simple  inquiry  is,  whether 
the  statute  of  the  state  of  New  York,  which  authorizes  the  service  of 
process  in  the  mode  adopted  in  this  case,  is  so  unreasonable,  so  con- 
trary to  natural  justice  and  the  principles  of  natural  law,  that  it  ought 
not  to  be  sanctioned."  2 

"By  the  comity  universally  acknowledged  in  the  states  of  this  Union 
and  acted  upon  by  the  Supreme  Court  in  the  case  of  Bank  of  Augusta 
V.  Earle  (13  Pet.  519),  corporations  may  send  their  officers  and  agents 
into  other  states,  transact  their  business,  and  make  contracts  there; 
and  in  some  instances  the  laws  of  the  states  prescribe  the  mode  and 
terms  upon  which  they  may  do  so.  I  am  not  prepared  to  say,  that  if 
they  choose  to  avail  themselves  of  this  privilege,  natural  justice  will 
be  violated  by  subjecting  their  officers  and  agents  to  the  service  of 
process  on  behalf  of  the  corporation  they  represent;  on  the  contrary, 
I  think  natural  justice  requires  that  they  shall  be  subject  to  the  ac- 
tion of  the  courts  of  the  states  whose  comity  they  thus  invoke.  For 
the  purpose  of  being  sued,  they  ought  in  such  cases  to  be  regarded  as 


2 — Moulin  v.  Insurance  Co.,  25  N.  J.  L..  57  (1855). 
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•voluntarily  placing  themselves  in  the  situation  of  citizens  of  that  state. 
Any  natural  person  who  goes  into  another  state  carriers  along  with 
him  all  his  personal  liabilities;  and  there  is  quite  as  much  reason 
that  a  corporation  which  chooses  to  open  an  office  and  transact  its 
business,  or  to  authorize  contracts  to  be  made  in  another  state,  should 
be  regarded  as  thereby  voluntarily  submitting  itself  to  the  action  of 
the  laws  of  that  state,  as  well  in  reference  to  the  mode  of  commencing 
suits  against  it,  as  to  the  interpretation  of  the  contracts  so  made. 
But  I  am  quite  prepared  to  say,  that  where  a  corporation  confines  its 
business  operations  to  the  state  which  has  chartered  it,  a  law  of  an- 
other state,  which  sanctions  the  service  of  process  upon  one  of  its 
officers  or  members  accidentally  within  its  jurisdiction  is  unreason- 
able, and  so  contrary  to  natural  justice  and  to  the  principles  of  inter- 
national law  that  the  courts  of  other  states  ought  not  to  sanction  it. 
In  such  a  case,  a  president  or  other  officer  ought  not  to  be  considered 
as  carrying  his  official  character  along  with  him."  s 

"Upon  general  principles,  and  in  the  absence  of  statutory  innova- 
tions, it  is  to  be  regarded  as  settled,  in  this  state  at  least,  that  if  a 
foreign  corporation,  at  the  time  of  the  commencement  of  suit,  does 
not  do  business,  and  has  not  any  office  or  place  of  business  in  this 
state,  the  contract  sued  on  not  having  been  entered  into  in  this  state, 
such  corporation,  except  by  its  own  consent,  cannot  be  brought  within 
the  jurisdiction  of  this  or  any  court  of  this  state.  Under  such  cir- 
cumstances, the  officers  or  agents  of  such  foreign  corporation,  when 
they  come  into  this  jurisdiction,  do  not  bring  with  them  their  official 
character  or  functions  and  are  not  to  be  esteemed,  out  of  the  sover- 
eignty by  the  laws  of  which  the  corporate  body  exists,  the  representa- 
tives for  the  purpose  of  responding  to  suits  of  law  of  such  corporate 
body.  This  is  the  principle  upon  which  the  case  of  Moulin  v.  Insur- 
ance Company,  4  Zab.  222,  is  founded."  * 

A  foreign  corporation  which  confines  its  business  within  the  state 
by  which  it  was  created  and  transacts  no  business  in  this  state,  cannot 
be  brought  within  the  jurisdiction  of  the  courts  of  this  state  by  service 
of  process  upon  one  of  its  officers  in  such  a  way  as  to  give  a  judg- 
ment in  personam.^ 

But  if  a  corporation  of  one  state  establish  an  agency  and  transact 
business  in  a  foreign  state,  and  specially  authorize  an  agent  to  re- 
ceive service  of  process,  the  company  recognizes  the  laws  of  that  state, 
and  is  bound  by  process  served  upon  its  agent,  at  any  time  before  the 
suitor  has  notice  of  the  determination  of  such  agency.s 

"Although  our  statutes  have  long  contained  provisions,  according 
to  which  the  court  of  chancery  may  make  decrees  against  absent  de- 

8— Moulin  V.   Insurance  Co.,   24   N.   J.   L.    222,   233    (1S53). 
4 — Chief  Justice  Beasley  in  Camden  Rolling  Mill  Co.  v.  Swede  Iron  Co., 
•32  N.  J.  L.  15   (1866). 

5 — Goldmark  v.  Magnolia  Metal  Company,  65  N.  J.  L.  341   (1900). 
6 — Capen  v.  Insurance  Co.,  25  N.  J.  L.  67   (1855). 
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fendants  with  the  same  effect  as  if  they  were  present,  yet  it  must  be- 
remembered  that,  since  the  adoption  of  the  fourteenth  amendment  of 
the  federal  constitution,  in  1868,  New  Jersey  has  not  possessed  sov- 
ereign power  in  this  regard.  The  clause  in  that  amendment,  declar- 
ing that  no  state  should  deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law,  annulled  such  of  our  statutes  as  authorized 
judicial  proceedings  not  in  harmony  with  that  injunction.  What  that 
Injunction  requires,  in  order  to  render  valid  the  judgments  and  de- 
crees of  courts  affecting  these  rights  of  persons,  has  been  already  de- 
cided by  the  supreme  court  of  the  United  States  so  far  as  our  present 
purpose  is  concerned. 

"In  Pennoyer  v.  Neff,  95  U.  S.  714,  it  was  held  that  the  term  'due 
process  of  law,'  when  applied  to  judicial  proceedings  which  were  not 
in  the  nature  of  a  proceeding  in  rem,  required  that  the  defendant  in  a 
state  court  should  be  brought  within  the  jurisdiction  either  by  service 
of  process  within  the  state  or  by  his  voluntary  appearance;  and  In 
St.  Clair  v.  Cox,  106  U.  S.  350,  the  same  rule  was  declared  as  to  foreign 
corporations.  The  stringency  of  the  rule  was  exemplified  in  Pennoyer 
V.  Neff.  There  Neff,  owning  land  in  Oregon,  but  not  residing  in  the 
state,  was  sued  therein  by  Mitchell  upon  a  money  demand,  and  the 
court  ordered  that  service  of  the  summons  should  be  made  upon  him 
by  publication  in  a  newspaper.  After  such  publication  and  his  failure 
to  appear  judgment  was  rendered  against  him,  in  execution  of  which 
his  land  was  sold  to  Pennoyer.  All  these  proceedings  were  in  accord- 
ance with  the  statutes  of  Oregon,  yet  the  federal  supreme  court  de- 
cided that  Neff's  title  was  undisturbed,  because  he  had  not  been  cited 
by  due  process  of  law.  Thus  even  the  title  to  land,  which  is  pecu- 
liarly a  subject  of  local  regulation,  is  protected  by  this  supreme  law. 

"No  doubt,  when  the  object  of  a  suit  is  to  enforce  a  specific  lien  upon 
property  of  the  defendant  within  the  state,  or  when  the  court  obtains 
control  over  such  property,  or  when  the  status  of  a  citizen  of  the  state 
is  the  subject  for  adjudication,  a  state  court  may  be  authorized,  after 
reasonable  effort  to  notify  the  absent  defendant,  to  enforce  the  claim 
of  the  plaintiff  respecting  such  property  or  status.  In  such  cases  the 
court  acquires  a  jurisdiction  quasi  in  rem  sufficient  to  support  the 
limited  judgment;  but  the  jurisdiction  must  precede  the  adjudication; 
the  judgment  cannot  be  made  valid  by  the  fact  that  steps  might  be 
taken  to  enforce  it. 

"In  the  present  case  there  is  nothing  on  which  such  limited  juris- 
diction can  be  predicated.  The  suit  is,  as  equity  suits  generally  are» 
in  personam,  and  according  to  the  uncontroverted  averment  of  the 
plea  even  the  property,  to  which  the  bill  alleges  these  defendants  are 
inequitably  making  claim,  is  not  within  the  state."  t 

A  foreign  corporation  carrying  on  business  within  this  state,  under 
legislative  sanction,  is  liable  for  injuries  occasioned  by  its  acts  upon 


7 — "Wilson  V.  American  Palace  Car  Co.,  65  N.  J.  Eq.  730   (Court  of  Er- 
rors &  Appeals,  1903). 
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the  same  principles  and  to  the  same  extent  that  a  company  incor- 
porated by  the  laws  of  this  state  would  be.s 

It  was  held  in  an  early  case  that  if  a  corporation,  chartered  in  this 
state,  open  an  office  and  transact  business  in  another  state,  and  after- 
wards withdraw  its  office  and  cease  to  transact  business  in  that  state, 
and  after  such  withdrawal  a  suit  is  commenced  against  the  company 
in  such  state,  on  a  contract  made  therein,  and  process  is  served  upon 
its  officers  when  in  that  state,  the  corporation  will  be  properly  in 
court  under  such  process.9 

And  so,  for  a  cause  of  action  arising  in  this  state,  while  a  foreign 
corporation  is  transacting  business  here  under  a  license  obtained  un- 
der the  statute,  chancery  can  enforce  its  jurisdiction  by  process  served 
on  the  designated  agent,  whether  the  corporation  is  actually  engaged 
in  business  here  at  the  time  of  service,  or  not,  and  such  construction 
of  the  statute  is  not  violative  of  the  fourteenth  amendment  of  the 
federal  constitution,  in  relation  to  due  process  of  law.  Though  the 
business  out  of  which  a  cause  of  action  against  a  foreign  corporation 
arises  within  the  state  was  not  within  that  specified  in  the  applica- 
tion filed  by  it,  it  can  be  reached  by  process  served  on  its  designated 
agent.io 

A  foreign  corporation  which  has  no  office,  agent  or  place  of  busi- 
ness within  the  state,  and  has  never  made  application  for  the  right  of 
transacting  business  under  the  laws  of  the  state,  and  has  no  contract 
to  be  performed  in  the  state,  and  which  has  not  been  legally  served 
with  process,  may  raise  the  question  of  jurisdiction  by  a  preliminary 
plea  to  the  jurisdiction,  asking  the  judgment  of  the  court  on  whether 
it  should  answer  the  bill.  Such  a  corporation  is  not  brought  into 
court  by  due  process  of  law  by  service  of  process  upon  its  vice-presi- 
dent, who  was  a  resident  of  the  state  of  its  incorporation,  and  who 
was  not  authorized  or  directed  by  the  corporation  to  make  the  trip 
into  this  state  on  the  occasion  when  the  attempted  service  of  process 
was  made.ii 

Such  a  plea,  showing  lack  of  jurisdiction  over  the  defendant,  need 
not  designate  another  tribunal  in  which  he  may  be  sued. 12 

In  Puster  v.  Parker  Mercantile  Co.,  64  N.  J.  Eq.  599  (1903),  it  was 
held  that  where  a  subpoena  to  answer  was  served  upon  the  vice- 
president  of  a  foreign  corporation  while  casually  in  the  state  on  pri- 


8 — Austin  v.  New  York  &  Erie  R.  R.,  25  N.  J.  L.  381  (1856). 

9 — Moulin  v.  In.surance  Co.,  25  N.  J.  L.  57   (1855). 

10 — Groel  v.  United  Electric  Company  of  New  Jersey,  69  N.  J.  Eq.  397 
(1905). 

11 — Puster  V.  Parker  Mercantile  Company,  70  N.  J.  Eq.  771  (Court  of 
Errors  &  Appeals,  1906);  Wilson  v.  American  Palace  Car  Co.,  65  N.  J.  Eq. 
730  (Court  of  Errors  &  Appeals,  1903).  See,  however,  as  to  actions  quasi 
in  rem,  Amparo  Mining  Co.  v.  Fidelity  Trust  Co.,  74  N.  J.  Eq.  197  (1908); 
affirmed  73  Atl.  249   (1909). 

12 — Wilson  V.  American  Palace  Car  Co.,  65  N.  J.  Eq.  730  (Court  of  Er- 
rors &  Appeals,  1903). 
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vate  business,  such  service  would  not  be  set  aside  on  motion.  Vice- 
Chancellor  Stevens  said:  "The  practice  here  adopted  is  that  which 
prevails  in  the  courts  of  the  United  States.  Goldey  v.  Morning  News, 
156  U.  S.  518.  It  does  not  appear  to  have  the  sanction  of  the  courts 
of  this  state.  In  Kirkpatrick  v.  Post,  53  N.  J.  Eq.  592,  motion  was 
made  to  set  aside  an  order  of  publication  as  against  two  absent  de- 
fendants, who  were  non-residents.  The  motion  was  denied,  both  in  the 
court  of  chancery  and  on  appeal  (53  N.  J.  Eq.  641),  on  the  ground 
that,  being  a  mere  notice  to  the  defendants  of  the  pending  litigation, 
and  thus  affording  them  an  opportunity  of  coming  in  and  taking  part 
in  it,  of  they  saw  fit,  it  could  not  be  the  subject  of  complaint,  as  it 
could  do  them  no  harm.  In  that  case  there  had  been  an  order  of  pub- 
lication. A  notice  of  this  order  had  not  only  been  sent  through  the 
mail,  but  had  actually  been  received.  In  the  case  in  hand,  the  sub- 
poena was  served  upon  the  vice-president  of  the  corporation  while 
casually  in  the  state  on  private  business.  The  situation  in  both  cases 
is  substantially  the  same.  If  in  the  one  case  the  service  could  do  no 
harm,  neither  could  it  in  the  other.  It  gave,  in  both,  actual  notice  of 
the  pendency  of  the  suit  and  an  opportunity  to  come  in  and  defend  on 
the  merits,  at  the  option  of  the  person  sued.  In  neither  case,  to  use 
the  language  of  the  chief-justice  in  the  case  cited,  is  it  to  be  assumed 
that  the  court  of  chancery  would  pronounce  a  decree  founded  on  proc- 
ess of  this  character  that  would  be  illegal  and  contrary  to  the  federal 
constitution.  If  the  fact  be  truly  set  out  in  defendant's  affidavits,  it 
was  not,  at  the  time  of  attempted  service,  within  the  state  for  any 
purpose  whatever,  and  consequently  no  better  served  and  more  sub- 
ject to  the  jurisdiction  of  this  court  than  was  the  defendant  Post  in 
the  case  cited.  As  a  matter  of  practice,  it  seems  to  me  that  it  would 
be  most  illogical  to  hold  that  in  the  case  of  publication,  followed  by 
service  out  of  the  state,  the  motion  to  vacate  should,  on  the  ground 
stated,  be  denied,  while  in  the  case  of  service  within  the  state,  equally 
ineffective  of  itself  to  bring  the  defendant  within  the  jurisdiction,  the 
motion  to  set  aside  the  service  should  be  allowed." 

And  in  a  later  case  Vice-Chancellor  Emery  said: 

"The  defendant  being  thus  entitled  to  present  the  question  of  juris- 
diction by  plea,  the  first  question  is  whether  any  formal  appearance 
of  any  kind,  other  than  that  made  by  the  filing  of  the  plea  itself,  is 
necessary,  in  order  that  the  plea  may  be  heard.  A  previous  independ- 
ent formal  appearance  of  some  kind  was  necessary  under  the  English 
practice,  because  an  appearance  (entered  either  by  defendant  or  by 
complainant  for  him  under  the  rules)  was  considered  necessary  for 
the  subsequent  proceedings  to  procure  an  answer  and  for  decree.  (1 
Dan.  Ch.  Pr.  [6th  Am.  ed.]  *536.)  Under  our  statutes  and  practice, 
which  is  the  general  American  practice,  appearances  are  not  now  nec- 
essary in  order  to  compel  answer  or  for  decree.  In  the  American 
practice,  the  previous  formal  appearance  by  defendant  has  not,  there- 
fore,  been   generally  considered  essential  to   the  regularity  of  a   de- 
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murrer  or  answer  or  other  pleading,  and  the  pleading  itself  has  been 
considered  a  sufficient  formal  appearance  to  justify  the  court  in  pro- 
ceeding to  hearing  upon  it.  In  State  of  New  Jersey  v.  State  of  New 
York,  6  Pet.  323  (1832),  Chief-Justice  Marshall,  on  the  objection  that 
no  appearance  had  been  entered,  considered  the  demurrer  an  appear- 
ance and  that  no  other  appearance  was  necessary.  In  Eldred  v.  Bank, 
17  Wall.  545  (1873),  Justice  Miller  said  (at  p.  551)  the  filing  of  a  plea 
was  considered  a  sufficient  appearance,  and  on  its  withdrawal  defend- 
ant was  considered  as  being  still  in  court.  In  Livingston  v.  Gibbons, 
4  Johns.  Ch.  *94,  an  answer  upon  which  decree  was  entered  without 
formal  appearance  was  considered  an  appearance.  In  Albert  v.  Clar- 
endon Company,  53  N.  J.  Eq.  625,  Vice-Chancellor  Van  Fleet  said  that 
a  general  demurrer  would  be  an  appearance,  but  the  point  now  con- 
sidered was  not  raised  in  the  case.  Other  authorities  are  referred  to 
in  1  Dan.  Ch.  Pr.  (6th  Am.  ed.)  *536,  note  2.  At  common  law,  the 
plea  of  immunity  from  jurisdiction  was  in  the  nature  of  a  plea  in 
abatement  and  was  presented  in  person  and  not  by  attorney  and  was 
made  apparently  without  any  other  appearance  than  by  the  plea  it- 
self. 1  Chit.  PI.  441,  444;  Blake  v.  Jones,  7  Mass.  28  (1810);  Gardner 
V.  Barker,  12  Mass.  36,  39  (1815).  Independent  of  statute  therefore, 
I  think  the  plea  itself  in  this  case  is  an  appearance  for  the  purpose  of 
the  hearing  on  the  plea.  But  our  Chancery  act,  section  3  (Revision 
of  1902,  P.  L.  of  1902,  p.  511),  directs  that  the  subpoena  must  contain 
a  notice  'that  the  defendant  is  not  required  to  appear  in  person  on  the 
return  day;  but,  if  he  intends  to  make  a  defence  it  is  only  necessary 
for  him  to  answer,  plead  or  demur  to  the  bill  within  the  time  required 
by  law.'  There  is  no  rule  or  decision  since  this  statute  was  originally 
passed  (P.  L.  of  1867,  p.  166)  requiring  the  entry  of  a  formal  appear- 
ance before  a  plea  or  demurrer  can  be  filed,  and,  in  view  of  the  stat- 
ute, I  doubt  whether  such  additional  formal  appearance  could  now  be 
required  as  a  condition  of  making  defense.  Certainly,  a  plea,  answer 
or  demurrer,  filed  by  defendant  in  person  without  previous  formal 
appearance,  would  seem  to  be  regular  under  this  statute.  The  plea  in 
this  case  is  taken  under  the  common  seal  of  the  corporation,  after  be- 
ing signed  by  its  vice- president,  and  it  may,  therefore,  stand  as  in  it- 
self an  appearance  sufficient  for  the  purpose  of  the  hearing  and  can- 
not be  sticken  out  because  of  the  supposed  irregularity  of  the  previous 
formal  appearance.  Where  no  appearance  by  plea,  demurrer  or  an- 
swer has  been  made,  a  formal  appearance  by  a  defendant,  either  gen- 
eral or  special,  may  be  necessary  for  the  purpose  of  making  or  oppos- 
ing motions  in  the  case,  and  it  is  in  these  cases  that  the  court  fixes 
the  condition  of  appearance.  The  conditional  appearances  under  the 
English  practice  seem  to  have  been  based  on  the  necessity  of  an  ap- 
pearance as  the  basis  for  any  subsequent  proceedings  in  the  suit  and 
are  not  applicable  if  my  view  of  our  statute  and  practice  is  correct. 
Neither  should  the  special  appearance  be  stricken  out.  If  the  limita- 
tion of  the  purposes  of  an  appearance  is  not  authorized,   except  by 


^Q  FOREIGN  CORPORATIONS. 

special  order  of  the  court,  then  the  real  question  arising  on  such  en- 
try relates  to  the  effect  of  the  appearance  as  entered,  with  this  at- 
tempted limitation  of  its  purpose  by  the  solicitor  without  authority. 
This  question  may  arise  if  the  plea  to  the  jurisdiction  be  overruled 
and  further  proceedings  in  the  cause  be  taken  by  complaint."  is 

The  venue  of  an  action  brought  by  a  foreign  corporation  in  the 
county  of  its  principal  office  against  a  resident  of  another  county,  is 
subject  to  change  to  the  county  of  defendant's  residence.i* 

The  ancient  strictness  of  the  common  law  required  that  service  of 
every  process  on  corporations  must  be  made  within  the  jurisdiction 
of  that  sovereignty  by  which  the  corporation  was  created;  but  this  has 
long  since  been  relaxed,  so  as  to  permit  service  to  be  made  within  any 
jurisdiction  wherein  the  corporation  is  engaged  in  business,  in  all 
litigation  pertaining  to  that  business;  and  such  is  now  the  rule,  in- 
dependently of  any  statute  prescribing  the  mode  of  serving  process.is 

The  mode  of  serving  process  upon  a  foreign  corporation  is  now  pre- 
scribed by  the  Corporation  Act  (§  88,  as  amended  by  P.  L.  1908,  p.  176) 
as  follows: 

In  all  personal  suits  or  actions  hereafter  brought  in  any  court  of 
this  state,  against  any  foreign  corporation,  process  may  be  served 
upon  any  officer,  director,  agent,  clerk,  or  engineer  of  such  corpora- 
tion, either  personally  or  by  leaving  a  copy  thereof  at  his  dwelling 
house  or  usual  place  of  abode,  or  by  leaving  a  copy  at  the  office,  depot 
or  usual  place  of  business  of  such  foreign  corporation;  provided  that 
in  case  there  is  no  officer,  director,  agent,  clerk  or  engineer  of  said 
corporation  residing  in  this  state,  nor  any  office,  depot  or  usual  place 
of  business  in  this  state,  process  may  be  served  upon  any  motorman, 
conductor  or  servant  of  said  corporation  while  in  the  discharge  of  his 
duties. 

Construing  the  original  statute  from  which  the  above  provision  is 
derived  the  Supreme  Court  said: 

"It  is  insisted  that  by  the  act  of  1865  (Pamph.  467),  all  foreign  cor- 
porations are  made  suable  in  the  courts  of  this  state,  whenever  any 
director,  clerk,  or  other  agent  of  such  corporation  can  be  found  within 
our  territorial  limits.  Such  is  not  the  construction  which  is  put  by 
this  court  on  this  statute.  Its  provisions  are  to  the  following  effect, 
viz.,  that  the  process  against  a  foreign  corporation  may  be  served  on 
any  officer,  director,  agent  or  engineer  of  such  corporation  or  body 
corporate,  either  personally,  or  by  leaving  a  copy  thereof  at  the  dwell- 
ing house  or  usual  place  of  abode  of  such  officer,  director,  agent,  clerk 
or  engineer,  or  by  leaving  a  true  copy  of  said  process  at  the  office, 

13 — vice  Chancellor  Emery  In  Groel  v.  United  Electric  Co.  of  New 
Jersey,  68  N.  J.  Eq.  249   (1904). 

14 — Starke  Advertising  Agency  v.  Adams,  74  N.  J.  L.  143  (1906);  see 
also  D.  Li.  &  W.  R.  R.  Co.  v.  North  Jersey  Street  Railway  Co.,  65  N.  J. 
L.  524   (1900). 

15 — Freeholders  of  Mercer  v.  Pennsylvania  R.  R.  Co.,  42  N.  J.  L.  490 
(1880). 
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■depot,  or  usual  place  of  business  of  such  foreign  corporation,  etc.  "We 
find  thus  a  mode  is  prescribed  of  effecting  service  of  process  on  for- 
eign corporations;  but  the  question  still  remains,  in  what  cases  can 
they  be  so  served?  Can  they  be  so  served  when,  upon  general  prin- 
ciples, the  courts  of  this  state  have  no  jurisdiction?  The  statute  does 
not  say  so.  There  is  not  a  word  in  it  indicative  of  an  intention  to 
amplify  the  capacity  of  the  court  with  regard  to  that  class  of  cases  in 
which  these  creatures  of  foreign  laws  are  parties-defendants.  The 
statute  does  not  give  any  new  right  of  suit;  nor  does  it  purport  to 
take  away  any  of  the  privileges  of  foreign  corporations.  It  simply 
appoints  a  method  of  bringing  corporations  invested  with  a  foreign 
character  into  the  courts  of  this  state,  when  such  courts  have  juris- 
diction over  them,  "We  think  that  the  act  in  question  has  no  scope 
beyond  this.  It  may  be  further  observed  that  the  interpretation  con- 
tended for  in  behalf  of  the  palintiff,  is  one  that  could  be  judicially 
adopted  only  by  force  of  the  plainest  manifestation  of  legislative  in- 
tent. It  would  seem  to  be  an  improbable  construction,  for  it  is  difla- 
cult  to  believe  that  it  was  the  design  to  place  within  the  jurisdiction 
of  our  courts  all  the  corporations  of  the  world,  merely  from  the  fact 
that  a  director,  clerk,  or  other  subordinate  officer  happened  to  come 
upon  the  territory  of  the  state."  is 
And  in  a  later  case  the  Court  said: 

"To  legalize  service  of  process  upon  a  foreign  corporation,  the  cir- 
cumstances must  show  that  the  persons  on  whom  service  is  made  has 
such  connection  either  with  the  corporation  or  with  the  business  out 
of  which  the  alleged  cause  of  action  arose,  that  he  should  be  con- 
sidered the  representative  of  the  corporation  for  the  purpose  of  serv- 
ice. If  he  had  no  connection  with  that  business  and  no  general  rep- 
resentative character  in  the  corporation,  there  is  no  basis  for  a  claim 
that  the  corporation  has  through  him  been  brought  into  court  by  due 
process  of  law. 

"In  its  designation  of  the  classes  of  persons  on  whom  process  against 
foreign  corporations  may  be  served,  our  statute  must  be  construed  in 
the  light  of  the  constitutional  principle  that  only  by  due  process  of 
law  can  courts  acquire  jurisdiction  over  parties;  and  therefore,  when 
It  refers  to  agents,  clerks  and  engineers,  persons  whose  relation  to  a 
corporation  may  give  them  no  representative  character  whatever  in 
regard  to  the  litigation  contemplated,  the  courts  must  confine  those 
general  terms  in  such  a  way  as  will  uphold  the  jurisdiction  which  they 
are  asked  to  exercise."  i' 

The  Supreme  Court  held,  therefore,  that  the  engineer  of  a  steam- 
boat was  only  a  subordinate  employee  of  the  company,  having  no  gen- 
ie— Camden  Rolling  Mill  Co.  v.  Swede  Iron  Co..  -32  N.  J.  L>.  15  (1866). 
17 — Carroll  v.  New  York,  etc.,  R.  R.  Co.,  65  N.  J.  L.  124  (1900);  see 
also  Norton  v.  Berlin  Iron  Bridge  Co.,  51  N.  J.  L.  442  (1889);  Mulh'earn 
V.  Press  Publishing  Co.,  53  N.  J.  L.  150  (1890);  Saunders  v.  Adams  Ex- 
press Co.,  71  N.  J.  L,.   520    (1904). 
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eral  charge  over  its  corporate  concerns;  nor  had  he  such  connection 
with  the  business  out  of  which  the  cause  of  action  arose  as  might  sup- 
port an  inference  that  he  had  authority  to  represent  the  corporation 
in  an  action  for  injuries  sustained  by  plaintiff  in  being  ejected  from  a 
train  of  the  defendant  running  between  New  Haven  and  New  York. 
The  summons  was  delivered  to  the  engineer  on  board  the  steamboat 
while  she  lay  moored  in  her  wharf  in  Jersey  City. 

It  should  be  assumed,  however,  that  when  a  foreign  corporation, 
with  that  enactment  (§88)  before  it,  enters  this  state  for  the  trans- 
action of  business,  the  person  to  whom  it  commits  the  management 
and  control  of  that  business  here  becomes  the  agent  of  the  corporation 
for  the  purpose  of  receiving  service  of  process  in  all  actions  arising  in 
this  state  out  of  the  conduct  of  the  business.  Thus,  it  was  held  that 
service  of  a  summons  in  an  action  of  tort,  made  upon  the  foreman  of  a 
bridge  company,  having  a  contract  to  put  an  iron  roof  on  a  building, 
who  had  charge  of  the  work,  with  power  to  employ  and  discharge 
workmen,  and  pay  them,  he  being  in  regular  communication  with  the 
company,  and  having  communicated  the  fact  of  the  service  and  sent 
the  summons  to  the  company,  the  cause  of  action  growing  out  of  the 
prosecution  of  the  agent's  work,  was  good.is 

In  Mulhearn  v.  Press  Publishing  Co.,  53  N.  J.  L.  153  (1890),  it  was 
held  that  in  an  action  against  a  New  York  corporation,  publishing  a 
newspaper  there,  service  of  summons  in  this  state  upon  a  person  whose 
only  connection  with  the  company  consists  in  receiving  advertisements 
at  the  published  rates,  forwarding  the  same  to  the  home  office,  re- 
ceiving thence  bills  for  the  same  and  collecting  them  upon  commis- 
sion, is  not  a  service  upon  an  agent  of  the  company  within  the  mean- 
ing of  section  88  of  the  Corporation  act.  The  court  said  "The  line  be- 
tween those  who  represent  and  those  who  do  not  represent  a  foreign 
corporation  for  the  purposes  of  this  act,  cannot  be  defined  by  a  form- 
ula. But  it  was  never  intended  that  every  servant  who  happened  to 
do  some  act  in  this  state  for  a  foreign  corporation  represented  the 
company." 

In  an  action  against  a  foreign  corporation,  service  of  summons  upon 
a  person  whose  only  connection  with  the  defendant  company  was  a 
contingent  one  that  had  ceased  before  the  action  was  commenced,  is 
not  service  on  an  agent  of  the  company  within  the  meaning  of  section 
eighty-eight  of  the  act  concerning  corporations. i9 

Service  of  process  on  a  designated  agent  of  a  foreign  corporation  is 
good,  although  previously  the  corporation,  by  resolution,  had  formally 
revoked  the  designation  and  sent  a  copy  to  the  secretary  of  state,  who 
had  placed  the  same  with  the  files  of  the  company  and  made  an  entry 
on  his  docket  of  foreign  corporations  to  the  effect  that  the  corporation 


Ig — Norton  v.  Berlin  Iron  Bridge  Co.,  51  N.  J.  L,.   442   (1889). 
19 — Hass  V.   Security  Insurance  Co.,   57  N.  J.  L.   388   (1894). 
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had  withdrawn  from  the  state,  there  having  heen  no  designation  of 
another  agent.20 

The  vice  president  of  a  foreign  corporation,  who  comes  into  this 
state  to  give  testimony  before  a  commissioner  of  our  Supreme  Court, 
which  testimony  is  to  be  used  on  a  motion  to  set  aside  the  service  of 
a  summons  issued  in  an  action  against  such  corporation,  made  in  this 
state  upon  a  person  supposed  to  be  an  agent  of  such  corporation,  is 
privileged  from  the  service  of  a  summons  in  another  action  against 
said  corporation  while  he  is  so  in  attendance  as  a  witness,  and  a  serv- 
ice made  upon  said  vice  president  under  these  circumstances  will  be 
set  aside.2i 

A  summons  issued  out  of  the  court  for  the  trial  of  small  causes  must 
be  served  as  directed  by  the  act,  to  give  the  justice  jurisdiction.  The 
eighty-eighth  section  of  the  corporation  act,  which  provides  for  serv- 
ice of  process  on  a  foreign  corporation,  applies  only  to  process  issued 
out  of  the  upper  courts,  and  not  to  justices'  courts. 22 

In  Freeholders  of  Mercer  v.  Pennsylvania  R.  R.  Co.,  42  N.  J.  L.  490 
(1880),  it  was  held  that  a  mandamus  directed  to  a  foreign  corpora- 
tion engaged  in  business  in  this  state,  commanding  the  performance 
of  some  duty  growing  out  of  that  business,  may  be  legally  served  upon 
any  officer  of  the  company  in  this  state,  upon  whom  lawful  service 
could  have  been  made,  according  to  the  ancient  common  law,  if  the 
corporation  were  domestic.  Mr.  Justice  Dixon  said:  "The  common 
law  rule  for  serving  writs  of  mandamus  on  private  corporations  is, 
that  service  must  be  made  upon  the  head  officer  of  the  company,  or 
upon  that  select  body  within  the  corporation  whose  province  it  is  to 
put  in  motion  the  machinery  necessary  to  secure  performance  of  the 
duty  commanded,  or  upon  that  superior  officer  who  would  be  expected 
to  carry  out  the  general  order  of  the  governing  body  of  the  corpora- 
tion, for  the  doing  of  the  thing  enjoined  by  the  writ,  the  command  of 
the  writ  standing  for  the  corporate  order."  It  was  held  that  service 
made  on  the  second  vice-president,  who  was  shown  to  be  a  salaried 
officer  of  the  company,  having  supervision  of  only  its  financial  mat- 
ters, but  having  no  power  over  the  performance  of  the  duty  enjoined 
in  the  writ,  except  in  the  absence  of  the  president  and  first  vice-presi- 
dent, who,  at  the  time  of  the  service  of  the  writ,  were  in  the  active 
exercise  of  their  official  functions,  was  insufficient.  Judge  Dixon  also 
said:  "So  considerable  are  the  public  interests  to  be  enforced  against 
foreign  companies  in  New  Jersey,  by  means  of  prerogative  writs,  that 
occasion  would  seem  to  exist  for  legislative  action,  to  the  end  that 
service  of  such  writs  upon  these  corporations  might  be  facilitated." 

This  suggestion  has  been  acted  upon  by  the  legislature. 

The  Corporation  Act  now  provides   (§  102)   that  in  any  proceeding 


20 — Groel  V.  United  Electric  Company  of  New  Jersey,  69  N.  J.  Eq.  397 
n905). 

21 — Mulhearn  v.  Press  Publishing  Co.,   53  N.  J.  L.   153    (1890). 
22 — Pennsylvania  R.  R.  Co.  v.  Kreitzman,  57  N.  J.  L.  60  (1894). 

N.  J.  Corp.  Law— 29 


450 


FOREIGN  CORPORATIONS. 


in  any  court  of  this  state  against  a  foreign  corporation  requiring  the 
use  of  any  prerogative  act,  such  writ  may  be  served  upon  the  presi- 
dent, vice-president,  secretary  or  other  head  officer,  or  any  director, 
either  personally  or  by  leaving  a  copy  at  the  dwelling  house  or  usual 
place  of  abode  of  such  officer  or  director,  or  upon  any  general  agent, 
attorney,  solicitor,  superintendent  or  manager  of  such  corporation. 

And  the  act  further  provides  (§  103)  that  in  case  any  such  corpora- 
tion, after  the  service  of  any  such  writ,  as  aforesaid,  shall  neglect  or 
refuse  to  make  a  proper  return  thereto,  or  shall  neglect  or  refuse  to 
obey  the  command  of  any  such  writ,  when  issued  upon  any  judgment, 
order  or  decree  of  the  supreme  court,  court  of  chancery,  or  any  of  the 
circuit  courts  of  this  state,  and  served  as  aforesaid,  within  the  time 
prescribed  by  such  writ,  said  court  may  enforce  such  writs  by  attach- 
ment or  sequestration  of  the  property,  rights  and  credits  of  the  cor- 
poration within  this  state. 

A  bill  by  a  stockholder  of  a  foreign  corporation  will  lie  against  the 
corporation  and  others,  where  it  could  have  sued  as  complainant  in 
its  own  name.  The  corporation  is  a  necessary  party  to  the  suit,  and, 
as  in  similar  actions  in  respect  to  domestic  corporations,  is  made  de- 
fendant only  because  controlled  by  the  officers  and  directors,  whose 
dealings  with  its  assets  are  questioned  by  the  bill. 

In  Wilson  v.  American  Palace  Car  Co.,  64  N.  J.  Eq.  534  (1903),  Vice- 
Chancellor  Emery  said:  "In  the  present  case,  had  I  considered  that 
there  was  an  insuperable  technical  difficulty  in  making  the  Maine 
company  a  defendant,  by  reason  of  the  impossibility  of  serving  process 
or  bringing  the  company  into  court,  I  should  be  inclined  to  direct  that 
it  be  made  a  party  complainant  instead  of  defendant.  But  as  the  de- 
cree in  the  cause,  if  it  should  finally  go  for  complainant,  would  be  a 
decree  in  favor  of  the  Maine  company,  I  consider  that  company  as  now 
substantially  the  complainant  in  the  suit,  and  that  its  plea  to  the 
jurisdiction  cannot  be  sustained,  except  upon  the  theory  that  as  against 
New  Jersey  defendants,  whether  individual  or  corporate,  the  stock- 
holders of  a  foreign  corporation  cannot  prosecute  the  company's  rights 
in  any  case  without  the  consent  of  those  who,  for  the  time  being,  con- 
trol the  company's  formal  appearance  and  defense.  This  would  lead 
often  to  great  inequity  and  injustice,  and  I  am  not  willing  to  adopt 
such  a  rule." 

It  is  not  incumbent  on  a  foreign  corporation,  complainant,  to  prove 
its  corporate  existence,  when  the  answer  raises  no  question  as  to  its 
existence  or  right  to  sue,  but  sets  up  a  defense  on  the  merits  alone.23 
Nor  is  it  necessary  for  a  foreign  corporation  plaintiff  to  aver  that  it  is 
a  corporation.     In  an  early  case  the  court  said: 

"If  we  admit  the  principle  which  is  proved  by  the  numerous  au- 
thorities cited  in  the  argument,  that  a  foreign  corporation  may  main- 
tain an  action  in  our  courts,  and  that  it  is  not  necessary  that  their 


23 — Washing^ton  Life  Ins.  Co.  v.  Paterson  Silk  Mfg.  Co.,  25  N.  J.  Eq.  160 
(1874). 
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charter  should  be  set  forth  in  their  declaration,  it  remains  to  inquire 
whether  they  are  by  law  required  to  aver  that  they  are  a  legally  in- 
corporated company.  No  adjudged  case  has  been  referred  to,  nor 
have  I  been  able  to  find  one  in  which  this  has  been  required."  It  was 
held  that  it  was  not  necessary.24 

To  establish  the  legal  existence  of  a  foreign  corporation  formed  un- 
der a  general  act,  it  is  necessary  to  prove  the  laws  of  the  state  where 
the  company  was  incorporated  entitling  the  articles  of  incorporation  to 
be  filed  or  declaring  that  the  result  thereof  was  to  create  a  corpora- 
tion.25 

As  to  the  mode  of  proving  corporate  charters  generally  the  Supreme 
Court  in  an  early  case  said: 

"To  prove  that  the  Agricultural  Bank,  in  the  state  of  Massachusetts, 
Is  an  incorporated  bank  of  that  state,  I  know  of  no  mode  by  which 
such  proof  may  be  made,  in  the  courts  of  this  state,  except  by  a  copy 
of  the  charter  or  act  of  incorporation,  duly  certified  according  to  the 
act  of  Congress;  unless  indeed  by  the  production  of  a  sworn  copy.  It 
is  to  be  proved  in  this  state,  in  the  same  manner  as  the  statute  laws 
of  other  states  are  always  necessarily  proved."  26 

In  Edgeworth  v.  Wood,  58  N,  J.  L.  463  (1896),  it  was  held  that  the 
United  States  Express  Company,  a  joint  stock  company  or  associa- 
tion, formed  under  the  laws  of  the  state  of  New  York,  which  expressly 
authorize  any  such  company  or  association  to  sue  and  be  sued  in  the 
name  of  its  president  or  of  its  treasurer,  possessed  such  corporate 
existence  and  powers  that  it  does  not  fall  within  the  provisions  of  the 
supplement  to  the  Practice  act  of  March  23,  1890, 2t  and  that  an  action 
may  be  maintained  against  it  in  this  state  in  the  manner  prescribed 
by  the  laws  of  New  York,  namely,  in  the  name  of  its  treasurer. 

The  provision  of  the  Practice  act  (P.  L.  1903,  p.  597,  §  230)  which 
denies  costs  to  a  plaintiff  where  he  does  not  recover  above  two  hun- 
dred dollars  exclusive  of  costs,  except  where  title  to  land  comes  in 
question,  or  "where  the  parties  to  a  suit,  in  which  the  amount  re- 
ceived, exclusive  of  costs,  exceeds  one  hundred  dollars  do  not  reside 
in  the  same  county,"  applies  in  the  case  of  a  foreign  corporation 
party.28 

128.  ATTACHMENTS       AND       GARNISHMENT       PROCEEDINGS 
AGAINST  FOREIGN   CORPORATIONS. 

Attachments  may  issue  against  *  *  *  corporations  not  created 
or  recognized  as  corporations  of  this  state  by  the  laws  of  this  state 
and  joint  stock  associations.! 

In  Phillipsburg  Bank   v.   Lackawanna  R.   R.   Co.,   27   N.   J.   L.   206 


24 — Benning-ton   Iron    Company  v.    Rutherford,    18    N.   J.   L.    105    (1840). 

25 — Wooster  v.  Crane  &  Co.,  73  N.  J.  Eq.  22   (1907). 

26 — Stone  v.  The  State,  20  N.  J.  L.  401    (1845). 

27 — Now  section  40  of  the  Practice  Act  of  1903;  P.  L.  1903,  p.  537. 

28 — Import  Co.  v.  Paschall,  60  N.  J.  L.   137   (1897). 

1— P.  L.  1901,  p.   158,  c.   74,   §   4. 
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(1858),  it  was  held,  that  an  attachment  will  not  lie  against  a  foreign 
corporation  owning  property  in  this  state,  and  transacting  husiness 
here  under  legislative  authority.  The  Court  said:  "But  the  legisla- 
ture have  clearly  distinguished  between  the  creation  and  the  recogni- 
tion of  a  corporation.  The  one  refers  clearly  to  a  domestic  corpora- 
tion, having  its  place  within  this  state,  and  subject,  in  all  respects,  to 
the  'control  of  its  laws.  The  other  refers  to  a  foreign  corporation, 
having  its  place  within  another  state,  deriving  its  being  from,  and  sub- 
ject to  the  control  of  the  laws  of  such  state,  but  recognized  by  the  laws 
of  this  state,  as  having  the  power  to  exercise  its  franchises  or  to  trans- 
act its  business  here." 

A  foreign  corporation  may  be  recognized  by  filing  in  the  office  of 
the  Secretary  of  State  a  copy  of  its  charter,  a  statement  of  its  stock 
authorized  and  outstanding,  the  character  of  its  business,  and  a  des- 
ignation of  a  principal  office  in  this  state  and  an  agent  in  charge  upon 
whom  process  may  be  served.  After  complying  with  the  act  in  that 
respect,  a  corporation  may  in  fact  cease  its  business  here,  close  its 
office,  and  its  officers  and  directors  remove  from  the  state.  Notwith- 
standing such  facts,  until  the  certificate  from  the  Secretary  of  State  is 
revoked,  it  continues  to  be  recognized  by  the  laws  of  this  state  as  au- 
thorized to  do  business  therein,  although  it  may  actually  have  become 
non-resident.2 

Where  a  foreign  corporation  owns  property  in  this  state  and  trans- 
acts business  here,  but  has  not  complied  with  the  requirements  under 
which  such  corporations  are  allowed  to  transact  business  in  this  state, 
an  attachment  will  lie  against  it.s 

The  words  "in  all  cases  in  which  such  writ  may  lawfully  issue 
against  an  absconding  or  absent  male,"  in  the  seventh  section  of  the 
Attachment  act,  have  relation  to  the  character  of  the  debt  for  which 
the  writ  shall  issue,  the  object  of  the  legislature  being  to  put  corpora- 
tions not  created  or  recognized  by  the  laws  of  this  state  on  the  same 
footing  as  individuals  who  are  debtors,  and  to  make  both  classes  subject 
to  the  writ  of  attachment.* 

An  action  in  attachment  may  be  maintained  against  a  foreign  cor- 
poration having  no  office  or  place  of  business  in  New  Jersey,  which 
transacts  no  business  here,  when  the  supposed  cause  of  action  arose 
outside  of  the  state  and  when  such  corporation  owns  real  or  personal 
property  located  within  the  state  which  has  been  attached.s 

No  distinction  has  been  made  in  the  construction  of  the  Attachment 
act  between  a  debt  that  arose  within  the  state  and  one  that  arose  out 
of  the  state.6 

When  a  foreign  corporation  appears  before  a  final  judgment  and  ac- 

2 — Brand  v.  Auto  Service  Co.,  75  N.  J.  L.  230  a907);  Goldmark  v.  Mag- 
nolia Metal  Co.,  65  N.  J.  L.   341    (1900). 

3— Goldmark  v.  Magnolia  Metal  Co..  65  N.  J.  L.  341  (1900). 
4 — Goldmark  v.  Magnolia  Metal  Co.,  65  N.  J.  L.  341  (1900). 
5— Goldmark  v.  Magnolia  Metal  Co.,  65  N.  J.  L,.  341  (1900). 
6— Goldmark  v.  Magnolia  Metal  Co.,   65  N.  J.   L.   341    (1900). 
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cepts  a  declaration  in  the  attachment  suit,  the  effect  thereof  is  to  con- 
vert the  suit  into  a  personal  action  sui  modo ;  such  appearance  super- 
sedes the  attachment  so  far  as  to  enable  the  defendant  to  have  the 
claims  of  the  plaintiff  and  applying  creditors  litigated  as  if  suit  had 
been  commenced  by  summons,  but  it  does  not  destroy  or  impair  in 
any  way  the  lien  created  by  the  attachment.^ 

The  rule  that,  in  order  to  give  a  court  jurisdiction  in  cases  of  for- 
eign attachment,  the  res  must  be  within  the  territorial  jurisdiction  of 
the  court,  applies  only  to  tangible  chattels  capable  of  actual  seizure 
and  not  to  choses  in  action.  Jurisdiction  to  fasten  choses  in  action 
by  garnishee  process,  depends  upon  the  ability  to  serve  process  of 
garnishment  upon  the  debtor  of  the  absent  defendant  within  the  ter- 
ritorial jurisdiction  of  the  court.  In  National  Fire  Insurance  Co.  v. 
Chambers,  a  Connecticut  corporation  doing  business  by  agent  in  New 
Jersey  and  also  in  Pennsylvania,  having  voluntarily  subjected  itself 
to  suit  in  the  Pennsylvania  courts,  by  service  of  process  upon  its  agent 
there,  became  indebted  to  a  resident  of  New  Jersey  upon  a  loss  by  fire 
occurring  in  New  Jersey.  A  creditor  of  the  New  Jersey  creditor,  who 
resided  in  Massachusetts,  sued  out  of  a  court  of  Pennsylvania  a  writ 
of  foreign  attachment  against  the  resident  of  New  Jersey,  and  served 
the  same  upon  the  agent  of  complainant  in  Pennsylvania.  Afterwards 
the  resident  of  New  Jersey  assigned  his  claim  against  complainant  to 
another  resident  of  New  Jersey,  who  sued  complainant  in  a  New  Jer- 
sey court  of  law  to  recover  the  amount  due  from  complainant  to  its 
creditor  in  New  Jersey.  The  complainant  filed  its  bill  of  interpleader 
in  the  court  of  chancery  and  paid  the  amount  of  its  debt  into  court. 
The  Massachusetts  creditor  and  the  New  Jersey  assignee  interpleaded. 
It  was  held  that  the  proceedings  in  the  Pennsylvania  court  gave  the 
Massachusetts  creditor  a  lien  upon  the  debt  superior  to  the  right  of 
the  assignee.  Vice-Chancellor  Pitney  held  that  a  corporation  is  cap- 
able of  having  several  domiciles  and  of  being  sued  at  the  same  time 
in  more  than  one  jurisdiction.  The  contrary  doctrine  advanced  and 
acted  upon  by  the  court  in  Douglass  v.  Phoenix  Insurance  Co.,  138  N. 
Y.  209,  was  examined  and  repudiated.s 

A  foreign  corporation  which  has  no  agent  in  the  state  upon  whom 
process  can  be  served  is  liable  to  process  of  garnishee  under  the  At- 
tachment act  and  a  debt  due  it  from  a  New  Jersey  corporation  may  be 
attached  by  the  service  of  process  upon  the  registered  agent  of  the 
New  Jersey  corporation.9 

139.  JURISDICTION    OF    COURT    OF    CHANCERY    TO    APPOINT 
RECEIVER  OF  A  FOREIGN  CORPORATION. 

In  Minchin  v.  Second  National  Bank,  36  N.  J.  Eq.  436  (1883),  it  was 
held  that  a  receiver  of  a  foreign  corporation  may  be  appointed  under 


7 — Goldmark   v.  Magnolia  Metal  Co.,   65  N.   J.  L,.   341    (1900). 
8 — National  Fire  Ins.  Co.  v.  Chambers,  53  N.  J.  Eq.  468   (1895). 
9 — Franklyn  v.  Taylor  Hydraulic,  etc.,  Co.,  68  N.  J.  L..  113    (1902). 
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the  provisions  of  the  Corporation  Act  by  virtue  of  that  section  of  the  act 
which  subjects  foreign  corporations  doing  business  in  this  state  to  all 
the  provisions  of  the  act  so  far  as  applicable. 

To  authorize  the  court  to  appoint  a  receiver  of  an  insolvent  corpora- 
tion, it  is  not  necessary  that  the  corporation  shall  be  engaged  in 
carrying  on  its  business  in  this  state  on  the  very  day  when  the  bill  or 
petition  is  filed,  but  the  court  may  take  jurisdiction  in  any  case  where 
it  is  made  to  appear  that  the  corporation  has  done  business  here,  and 
still  has  property  here,  although  at  the  time  when  the  bill  or  petition 
is  filed,  its  business  here  is  entirely  suspended.  The  obvious  design 
of  the  statute  is  to  give  the  creditors  of  any  foreign  corporation, 
which,  having  done  business  in  this  state,  becomes  insolvent  and  has 
property  here  which  should  be  administered  for  the  benefit  of  its 
creditors,  the  same  remedy  against  a  corporation,  in  respect  to  its 
property  here,  that  it  gives  to  the  creditors  of  an  insolvent  domestic 
corporation.! 

130.  RIGHTS  OF  FOREIGN  RECEIVERS. 

Independent  of  statutory  provision,  but  simply  as  a  matter  of  com- 
ity, the  court  of  chancery  will  extend  its  aid  to  the  receiver  of  a  for- 
eign corporation,  for  the  purpose  of  enabling  him  to  get  the  posses- 
sion of  the  property  which  should,  in  equity,  be  applied  in  payment  of 
its  debts.  The  court  said:  "By  express  provision,  foreign  corporations, 
doing  business  in  this  state,  are  made  subject  to  all  the  provisions  of 
our  statute  concerning  corporations,  so  far  as  the  same  can  be  ap- 
plied to  foreign  corporations.  The  design  of  this  enactment  seems  to 
me  to  be  very  plain.  The  legislative  design  was,  unquestionably,  to 
confer  upon  this  court  the  same  powers,  in  respect  to  insolvent  cor- 
porations, created  by  foreign  jurisdictions,  having  property  in  this 
state,  that  it  exercised  over  insolvent  domestic  corporations,  so  far,  at 
least,  as  the  exercise  of  such  powers  was  necessary  to  the  recovery  of 
any  assets,  whether  legal  or  equitable,  which  should  go  in  discharge  of 
debts.  Under  this  statute,  I  think  this  court  may  appoint  a  receiver 
auxiliary  to  the  proceeding  instituted  against  a  foreign  corporation, 
in  the  state  which  created  it,  and  may  properly  invest  him  with  the 
same  powers,  so  far  as  they  are  necessary  to  the  collection  and  recov- 
ery of  its  assets,  that  it  is  authorized  to  grant  to  the  receiver  of  a  do- 
mestic corporation.  And  I  think  it  is  bound,  not  only  in  virtue  of  this 
statute,  but  by  the  principles  of  a  just  comity,  to  extend  to  him  the 
same  remedies  and  rules  of  judgment,  in  the  recovery  of  the  assets  of 
he  corporation,  that  it  would  give  to  the  receiver  of  a  domestic  cor- 
poration." 1 

"On  principles  of  comity,  the  aid  of  this  court  will  be  extended  to  a 
receiver  of  a  foreign  corporation  seeking  to  obtain  possession  of  prop- 


1 — ^Albert  v.  Clarendon  Land  Investment  &  Agency   Co.,   53  N.   J.   Eq. 
623  (1895). 

1— National  Trust  Company  v.  Miller,  33  N.  J.  Bq.  155   (1880). 
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erty  of  the  corporation  here,  as  against  the  officers  of  the  company  who 
may  be  endeavoring,  by  fraud  or  subterfuge,  to  withhold  it.  To  such 
a  suit  the  corporation  is  not  a  necessary  party."2 

"In  view  of  these  considerations  and  authorities  my  conclusion  is, 
that  the  legal  effect  of  the  appointment  of  a  receiver  in  a  foreign  juris- 
diction in  transferring  to  him  the  right  to  collect  the  property  passing 
under  his  control  by  virtue  of  such  office,  will  be  so  far  recognized  by 
the  courts  of  this  state  as  to  enable  such  officer  to  sustain  a  suit  for 
the  recovery  of  such  property."  3 

It  is  necessary,  in  a  suit  by  a  receiver  appointed  by  a  court  of  an- 
other state,  to  show  in  the  declaration  the  grounds  of  his  right  to  sue 
officially.  "This  court  cannot  tell  what  are  the  powers  of  a  receiver 
who  has  been  created  by  a  judicial  order  of  a  New  York  court.  That 
is  a  question  depending  entirely  on  the  law  by  force  of  which  such  ap- 
pointment has  been  made.  I  question  much  whether  the  extent  of  the 
functions  of  a  common  law  receiver  could  be  judicially  noticed,  as  the 
authority  of  such  officers  is  not  of  uniform  capacity,  being  graduated 
to  the  occasion."  4 

The  Pennsylvania  Steel  Company,  a  Pennsylvania  corporation,  be- 
came insolvent,  and  receivers  were  appointed  by  a  court  of  that  state. 
They  took  into  their  possession  all  the  assets,  of  every  description,  be- 
longing to  that  corporation.  They  subsequently  made  a  contract  with 
a  New  Jersey  corporation  to  manufacture  for  and  deliver  to  it  certain 
articles  and  in  pursuance  thereof,  they  did  furnish  and  deliver,  prior 
to  the  levy  of  attachment  in  New  Jersey,  a  portion  of  said  articles. 
A  foreign  corporation,  the  Merchants'  National  Bank  of  Boston,  re- 
siding in  Massachusetts,  thereupon  and  after  the  passage  of  the  sup- 
plement to  the  Attachment  act  of  May  9th,  1894,  sued  out  a  writ  of 
attachment  in  this  state  against  the  Pennsylvania  insolvent  corpora- 
tion, and  attached  thereunder  the  moneys  due  to  the  receivers  under 
said  contract,  and  also  part  of  the  rails  that  had  been  theretofore  de- 
livered by  said  receivers  to  the  New  Jersey  corporation,  under  said 
contract.  The  Boston  bank  knew  that  the  receivers  had  entered  upon 
the  discharge  of  their  duties,  and  it  had  collected  from  said  receivers 
interest  on  notes  of  the  insolvent  company,  which  it  held  at  the  date 
of  the  appointment  of  said  receivers  or  on  renewals  thereof  made  at  its 
request.  It  was  held  that  there  were  no  property  or  assets  in  exist- 
ence in  this  state  which  the  Boston  bank  could  attach  as  the  property 
of  the  insolvent  Pennsylvania  corporation;  all  its  assets  having  passed 
into  the  hands  of  the  receivers,  that  the  money  due  under  the  contract 
made  by  the  receivers  with  the  New  Jersey  corporation  belonged  to 
said  receivers,  in  trust,  for  the  benefit  of  the  creditors  and  stockhold- 


2 — Bidlack  v.  Mason,  26  N.  J.  Eq.  230  (1875);  see  also  Sobernheimer  v. 
Wheeler,  45  N.  J.  Eq.  614   (1889). 

3 — Beasley,  C.  J.,  in  Hurd  v.  City  of  Elizabeth,  41  N.  J.  L.  1  (1879); 
see  also  Knapp  v.  Hoboken,  38  N.  J.  L.  37  (1876). 

4— Hurd  v.  City  of  Elizabeth.  40  N.  J.  L..  218  (1879). 
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ers  of  the  Pennsylvania  corporation.  It  was  further  held  that  the  at- 
tachment should  be  set  aside  and  vacated,  as  there  was  no  property  of 
the  defendant  corporation  to  attach  when  the  same  was  issued,  and 
because  the  attachment  interfered  with  the  proper  administration  of 
the  trust  fund  by  the  receivers,  under  the  orders  of  the  Pennsylvania 
court.  It  was  further  held  that,  as  there  is  no  statute  in  this  state  to 
prevent  such  action,  and  no  rights  of  domestic  creditors  involved, 
comity  calls  upon  this  court  to  protect  the  rights  of  the  receivers  act- 
ing under  the  direction  of  and  as  oflBcers  of  the  Pennsylvania  court,  by 
vacating  this  attachment  against  the  insolvent  Pennsylvania  corpora- 
tion.5 


5 — Merchants'   National   Bank   v.    Pennsylvania   Steel  Co.,    57    N.    J.   li. 
336  (1894). 


PART  II. 

TEXT  OF  STATUTES  RELATING  TO  THE  INCOR- 
PORATION, MANAGEMENT,  REGULATION  AND 
TAXATION  OF  CORPORATIONS. 


PART  11. 

TEXT  OF  STATUTES. 


PROVISIONS  OF  THE  CONSTITUTION  OF  THE  STATE  OF 
NEW  JERSEY,  AS  AMENDED  IN  1875,  RESPECTING 
CORPORATIONS. 

ARTICLE  I. 

19.  No  county,  city,  borough,  town,  township  or  village  shall 
hereafter  give  any  money  or  property,  or  loan  its  money  or  credit 
to  or  in  aid  of  any  individual,  association  or  corporation,  or  be- 
come security  for  or  be  directly  or  indirectly  the  owner  of  any 
stock  or  bonds  of  any  association  or  corporation. 

20.  No  donation  of  land  or  appropriation  of  money  shall  be 
made  by  the  state  or  any  municipal  corporation  to  or  for  the  use 
of  any  society,  association  or  corporation  whatever. 

ARTICLE  IV. 

Section  VII. 

3.  The  legislature  shall  not  pass  any  *  *  *  law  impairing 
the  obligation  of  contracts  or  depriving  a  party  of  any  remedy 
for  enforcing  a  contract  which  existed  when  the  contract  was 
made. 

8.  Individuals  or  private  corporations  shall  not  be  authorized 
to  take  private  property  for  public  use  without  just  compensa- 
tion first  made  to  the  owners. 

11.  The  legislature  shall  not  pass  private,  local  or  special  laws 
in  any  of  the  following  enumerated  cases,  that  is  to  say.  *  *  * 
Granting  to  any  corporation,  association  or  individual,  any  ex- 
clusive privilege,  immunity  or  franchise  whatever.  Granting  to 
any  corporation,  association  or  individual  the  right  to  lay  down 
railroad  tracks  *  *  *  The  legislature  shaU  pass  general  laws 
providing  for  the  cases  enumerated  in  this  paragraph,  and  for 
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all  other  cases  which,  in  its  judgment,  may  be  provided  for  by- 
general  laws.  The  legislature  shall  pass  no  special  act  conferring 
corporate  powers,  but  they  shall  pass  general  laws  under  which 
corporations  may  be  organized  and  corporate  powers  of  every 
nature  obtained,  subject,  nevertheless,  to  repeal  or  alteration  at 
the  will  of  the  legislature. 

ARTICLE  X. 

1.  All  *  *  *  claims  and  rights  of  individuals  and  bodies 
corporate,  and  of  the  state,  and  all  charters  of  incorporation  shall 
continue. 


A.  GENERAL  INCORPORATION  ACTS. 

1,  GENSaiAIi  CORPORATION  ACT  AND  SUPPLEMENTS,  AND  ACTS 
REGULATING  COMPANIES  FORMED  UNDER  THE  GENERAL 
CORPORATION   ACT. 

AN   ACT    CONCERNING    CORPORATIONS     (REVISION    OF    1896).l 

Be  it  enacted  by  the  Senate  and  General  Assembly  of  the  State  of  New 
Jersey: 

I.   POWERS. 
1.  General  powers  incideut  to  all  corporations.    Every  corporation  shall 
have  power: 

I.  To  have  succession,  by  its  corporate  name,  for  the  period  limited  in 
Its  charter  or  certificate  of  incorporation,  and  when  no  period  is  limited, 
perpetually; 

II.  To  sue  and  be  sued  in  any  court  of  law  or  equity; 

III.  To  make  and  use  a  common  seal,  and  alter  the  same  at  pleasure; 

IV.  To  hold,  purchase  and  convey  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  shall  require,  and  all  other  real  estate  which 
shall  have  been  bona  fide  conveyed  or  mortgaged  to  the  said  corporation 
by  way  of  security,  or  in  satisfaction  of  debts,  or  purchased  at  sales 
upon  judgment  or  decree  obtained  for  such  debts;  and  to  mortgage  any 
such  real  or  personal  estate  with  its  franchises;  the  power  to  hold  real 
and  personal  estate  shall  include  the  power  to  take  the  same  by  devise 
or  bequest; 

V.  To  appoint  such  officers  and  agents  as  the  business  of  the  corpora- 
tion shall  require,  and  to  allow  them  suitable  compensation; 

VI.  To  make  by-laws  fixing  and  altering  the  number  of  its  directors, 
and  providing  for  the  management  of  its  property,  the  regulation  and 
government  of  its  affairs,  and  the  transfer  of  its  stock,  with  penalties 
for  the  breach  thereof  not  exceeding  twenty  dollars; 

VII.  To  wind  up  and  dissolve  itself,  or  be  wound  up  and  dissolved  in 
manner  hereafter  mentioned. 

2.  Additional  powers  granted  by  this  act;  application  ol  act;  limitation 
ot  powers.  In  addition  to  the  powers  enumerated  in  the  first  section  of 
this  act  and  the  powers  specified  in  its  charter  or  in  the  act  or  certificate 
under  which  it  was  incorporated,  every  corporation,  its  officers,  directors 
and  stockholders,  shall  possess  and  exercise  all  the  powers  and  privileges 
contained  in  this  act,  so  far  as  the  same  are  necessary  or  convenient  to 
the  attainment  of  the  objects  set  forth  in  such  charter  or  certificate  of 
incorporation;  and  shall  be  governed  by  the  provisions  and  be  subject  to 
the  restrictions  and  liabilities  in  this  act  contained,  so  far  as  the  same 
are  appropriate  to  and  not  inconsistent  with  such  charter  or  the  act 
under  which  such  Corporation  was  formed;  and  no  corporation  shall 
possess  or  exercise  any  other  corporate  powers,  except  such  Incidental 
powers  as  shall  be  necessary  to  the  exercise  of  the  powers  so  given. 

3.  Bantling  powers  not  to  be  possessed  by  corporations  organized  nnder 
this  act.  No  corporation  created  or  to  be  created  under  the  provisions  of 
this  act  shall,  by  any  implication  or  construction,  be  deemed  to  possess 
the  power  of  carrying  on  the  business  of  discounting  bills,  notes  or  other 
evidences  of  debt,  or  of  receiving  deposits  of  money,  of  buying  gold  or 
silver  bullion  or  foreign  coins,  or  of  buying  and  selling  bills  of  exchange, 
or  of  issuing  bills,  notes  or  other  evidences  of  debt,  upon  loan  or  for  cir- 
culation as  money.     (As  amended  by  P.  L.  1899,  p.  473,  c.  176.) 


]_Approved  April  16,  1896;  P.  L.  1896,  p.  277,  c.  185. 
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4.  All  charters  subject  to  legislative  alteration,  etc.  The  charter  of 
every  corporation,  or  any  supplement  thereto  or  amendment  thereof, 
shall  be  subject  to  alteration,  suspension  and  repeal,  in  the  discretion  of 
the  legislature,  and  the  legislature  may  at  pleasure  dissolve  any  cor- 
poration. 

5.  This  act  subject  to  amendment;  to  be  part  of  charter  o£  every  cor- 
poration. This  act  may  be  amended  or  repealed,  at  the  pleasure  of  the 
legislature,  and  every  corporation  created  under  this  act  shall  be  bound 
by  such  amendment;  but  such  amendment  or  repeal  shall  not  take  away 
or  impair  any  remedy  against  any  such  corporation  or  its  officers  for 
any  liability  which  shall  have  been  previously  incurred;  this  act  and 
all  amendments  thereof  shall  be  a  part  of  the  charter  of  every  corpora- 
tion heretofore  or  hereafter  formed  hereunder,  except  so  far  as  the  same 
are  Inapplicable  and  inappropriate  to  the  objects  of  such  corporation. 

ir.  FORMATION,  CONSTITUTION,  ALTERATION.  DISSOLUTION. 

6.  Purposes    for    which    corporations   may    be   formed    under   this    act. 

Upon  executing,  recording  and  filing  a  certificate  pursuant  to  all  the 
provisions  of  this  act,  three  or  more  persons  may  become  a  corporation 
for  any  lawful  purpose  or  purposes  whatever,  other  than  a  savings  bank, 
a  building  and  loan  association,  an  insurance  company,  a  surety  company, 
a  railroad  company,  a  telegraph  company,  a  telephone  company,  canal 
company,  a  turnpike  company,  or  other  company  which  shall  need 
to  possess  the  right  of  taking  and  condemning  lands  In  this  State,  or 
other  than  a  corporation  provided  for  by  "An  act  concerning  banks 
and  banking  (Revision  of  1899),"  or  by  "An  act  concerning  trust  com- 
panies (Revision  of  1899),"  or  by  "An  act  concerning  safe  deposit  com- 
panies (Revision  of  1899)."  It  shall,  however,  be  lawful  to  form  a 
company  hereunder  for  the  purpose  of  constructing,  maintaining  and 
operating  railroads,  telephone  or  telegraph  lines  outside  of  this  State; 
provided,  that  any  company  organized  under  the  provisions  of  this  act 
for  cremation  purposes  shall,  before  beginning  business,  file  a  certified 
copy  of  its  certificate  of  incorporation  with  the  State  Board  of  Health 
and  obtain  from  said  board  a  license  to  carry  on  said  business,  under 
such  rules  and  regulations  as  said  board  may  prescribe.  (As  amended 
by  P.  L.  1907,  p.  35,  c.  12.) 

7.  Any  corporation  may  conduct  business  outside  of  the  state.  Any 
corporation  of  this  state,  heretofore  or  hereafter  organized  under  the 
laws  of  this  state,  may  conduct  business,  have  one  or  more  offices,  and 
hold,  purchase,  mortgage  and  convey  real  and  personal  property  outside 
of  this  state  in  any  of  the  several  states,  territories,  possessions  and  de- 
pendencies of  the  United  States,  the  District  of  Columbia,  and  in  foreign 
countries;  provided,  such  powers  are  included  within  the  objects  set 
forth  in  its  certificate  of  incorporation  or  charter.  (As  amended  by 
P.  L.  1905,  p.  515,  c.  263.) 

S.  Mode  of  execution  of  certiflcate  of  incorporation;  contents.  The  cer- 
tificate of  incorporation  shall  be  signed  in  person  by  all  the  subscribers 
to  the  capital  stock  named  therein,  and  shall  set  forth: 

I.  The  name  of  the  corporation;  no  name  shall  be  assumed  already  In 
use  by  another  existing  corporation  of  this  state,  or  so  nearly  similar 
thereto  as  to  lead  to  uncertainty  or  confusion; 

II.  The  location  (town  or  city,  street  and  number,  if  number  there  be) 
of  its  principal  office  In  the  state; 

III.  The  object  or  objects  for  which  the  corporation  Is  formed; 

IV.  The  amount  of  the  total  authorized  capital  stock  of  the  corporation, 
which  shall  not  be  less  than  two  thousand  dollars,  the  number  of  shares 
into  which  the  same  Is  divided  and  the  par  value  of  each  share;  the 
amount  of  capital  stock  with  which  it  will  commence  business,  which 
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shall  not  be  less  than  one  thousand  dollars;  and,  If  there  be  more  than 
one  class  of  stock  created  by  the  certificate  of  Incorporation,  a  descrip- 
tion of  the  different  classes,  with  the  terms  on  which  the  respective 
classes  of  stock  are  created; 

v.  The  names  and  post-offlce  address  of  the  incorporators  and  the  num- 
ber of  shares  subscribed  for  by  each;  the  aggregate  of  such  subscriptions 
shall  be  the  amount  of  capital  stock  with  which  the  company  will  com- 
mence business,  and  shall  be  at  least  one  thousand  dollars; 

VI.  The  period,  if  any,  limited  for  the  duration  of  the  company; 

VII.  The  certificate  of  incorporation  may  also  contain  any  provision 
which  the  incorporators  may  choose  to  insert,  for  the  regulation  of  the 
business  and  for  the  conduct  of  the  affairs  of  the  corporation,  and  any 
provision  creating,  defining,  limiting  and  regulating  the  powers  of  the 
corporation,  the  directors  and  the  stockholders,  or  any  class  or  classes 
of  stockholders;  provided,  such  provision  be  not  inconsistent  with  this 
act.     (As  amended  by  P.  L.  1898,  p.  407,  c.  172.) 

9.  Certlflcate  of  Incorporation  to  be  recorded  and  filed;  certified  copy 
evidence.  The  certificate  of  incorporation  shall  be  proved  or  acknowl- 
edged as  required  for  deeds  of  real  estate,  and  recorded  in  a  book  to  be 
kept  for  that  purpose  in  the  office  of  the  clerk  of  the  county  where  the 
principal  office  of  such  corporation  in  this  state  shall  be  established,  and, 
after  being  so  recorded,  shall  be  filed  in  the  office  of  the  secretary  of 
state;  said  certificate,  or  a  copy  thereof  duly  certified  by  the  secretary 
of  state,  shall  be  evidence  in  all  courts  and  places. 

10.  Upon  filing  and  recording  certificate  of  Incorporation  persons  asso- 
datlngr  to  be  body  corporate.  Upon  making  the  certificate  of  incorpora- 
tion and  causing  the  same  to  be  recorded  and  filed  as  aforesaid,  the  per- 
sons so  associating,  their  successors  and  assigns,  shall,  from  the  date  of 
such  filing,  be  and  constitute  a  body  corporate  by  the  name  set  forth  in 
said  certificate,  subject  to  dissolution  as  in  this  act  elsewhere  provided. 

11.  Power  to  make  and  alter  by-laws.  The  power  to  make  and  alter 
by-laws  shall  be  in  the  stockholders,  but  any  corporation  may,  in  the 
certificate  of  incorporation,  confer  that  power  upon  the  directors;  by- 
laws made  by  the  directors  under  power  so  conferred  may  be  altered  or 
repealed  by  the  stockholders. 

12.  Business  to  be  managed  by  board  of  directors;  qnallflcatlon,  num- 
ber, mode  of  choosing,  term  of  olfice,  classification  and  residence  of 
directors.  The  business  of  every  corporation  shall  be  managed  by  its 
directors,  who  shall  respectively  be  shareholders  therein;  they  shall  be 
not  less  than  three  in  number,  and,  except  as  hereinafter  provided,  they 
shall  be  chosen  annually  by  the  stockholders  at  the  time  and  place  pro- 
vided in  the  by-laws,  and  shall  hold  office  for  one  year  and  until  others 
are  chosen  and  qualified  in  their  stead;  but  by  so  providing  in  its  certifi- 
cate of  incorporation,  any  corporation  organized  under  this  act  may 
classify  its  directors  in  respect  to  the  time  for  which  they  shall  severally 
hold  office,  the  several  classes  to  be  elected  for  different  terms;  provided, 
that  no  class  shall  be  elected  for  a  shorter  period  than  one  year  or  for 
a  longer  period  than  five  years,  and  that  the  term  of  office  of  at  least 
one  class  shall  expire  in  each  year;  any  corporation  which  shall  have 
more  than  one  kind  of  stock,  may,  by  so  providing  in  its  certificate  of 
incorporation,  confer  the  right  to  choose  the  directors  of  any  class  upon 
the  stockholders  of  any  class  or  classes,  to  the  exclusion  of  the  others; 
one  director  of  every  corporation  of  this  state  shall  be  an  actual  resident 
of  this  state,  and  it  shall  not  be  necessary  for  more  than  one  director  to 
"be  a  resident  of  this  state,  notwithstanding  the  provisions  of  any  special 
charter  or  other  act. 

13.  President,  secretary  and  treasurer;  how^  chosen;  qualification. 
Every  corporation  organized  under  this  act  shall  have  a  president,  secre- 
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tary  and  treasurer,  who  shall  be  chosen  either  by  the  directors  or  stock- 
holders, as  the  by-laws  may  direct,  and  shall  hold  their  offices  until 
others  are  chosen  and  qualified  in  their  stead;  the  president  shall  be 
chosen  from  among  the  directors;  the  secretary  shall  be  sworn  to  the 
faithful  discharge  of  his  duty,  and  shall  record  all  the  votes  of  the  cor- 
poration and  directors  in  a  book  to  be  kept  for  that  purpose,  and  perform 
such  other  duties  as  shall  be  assigned  to  him;  the  treasurer  shall  give 
bond  in  such  sum,  and  with  such  surety  or  sureties,  as  shall  be  required 
by  the  by-laws,  for  the  faithful  discharge  of  his  duty. 

14.  Other  officers  and  agents.  The  corporation  may  have  such  other 
officers,  agents  and  factors,  who  shall  be  chosen  in  such  manner  and 
hold  their  office  for  such  terms  as  may  be  prescribed  by  the  by-laws. 

15.  Mode  of  filling  vacancies.  Any  vacancy  occurring  among  the  di- 
rectors or  In  the  office  of  president,  secretary  or  treasurer  by  death, 
resignation,  removal  or  otherwise,  shall  be  filled  in  the  manner  provided 
for  in  the  by-laws;  in  the  absence  of  such  provision  such  vacancies  shall 
be  filled  by  the  board  of  directors. 

16.  First  meeting  o£  corporation;  Ti-alver  of  notice  and  statutory  re- 
quirements in  respect  to  corporate  meetings.  The  first  meeting  of  every 
corporation  shall  be  called  by  a  notice,  signed  by  a  majority  of  the  in- 
corporators, designating  the  time,  place  and  purpose  of  the  meeting, 
which  notice  shall  be  published  at  least  two  weeks  before  the  meeting 
in  some  newspaper  of  the  county  where  the  corporation  is  established; 
or  said  first  meeting  may  be  called  without  publication  if  two  days'  no- 
tice be  personally  served  on  all  the  incorporators;  or  if  all  the  incor- 
porators shall,  in  writing,  waive  notice  and  fix  a  time  and  place  of  meet- 
ing, no  notice  or  publication  shall  be  required;  whenever  under  any  of 
the  provisions  of  this  act,  or  any  amendment  thereto,  a  corporation  ia 
authorized  to  take  any  action  after  notice  to  its  members  or  stockhold- 
ers, or  after  the  lapse  of  a  prescribed  period  of  time,  such  action  may  be 
taken  without  notice  and  without  the  lapse  of  any  period  of  time,  if  such 
action  be  authorized  or  approved  and  such  requirements  be  waived,  in 
writing,  by  every  member  or  stockholder  of  such  corporation  or  by  his 
attorney  thereunto  authorized.     (As  amended  by  P.  L.  1902,  p.  217,  c.  58.) 

17.  Absent  stockholders  may  vote  by  proxy;  calling  and  conduct  of 
meetings;  quorum,  etc.  Absent  stockholders  may  vote  at  all  meeting 
by  proxy  in  writing;  and  every  corporation  may  determine  by  its  certifi- 
cate of  Incorporation  or  by-laws  the  manner  of  calling  and  conducting 
all  meetings,  what  number  of  shares  shall  entitle  the  stockholders  to 
one  or  more  votes,  what  number  of  stockholders  shall  attend,  either  in 
person  or  by  proxy,  or  what  number  of  shares  or  amount  of  interest 
shall  be  represented  at  any  meeting  in  order  to  constitute  a  quorum,  and 
may  by  its  original  or  amended  certificate  of  incorporation  provide  that 
any  action  which  now  requires  the  consent  of  the  holders  of  two-thirds 
of  the  stock  at  any  meeting  after  notice  to  them  given,  or  requires  their 
consent  in  writing  to  be  filed,  may  be  taken  upon  the  consent  of  and  the 
consent  given  and  filed  by  the  holders  of  two-thirds  of  the  stock  of  each 
class  represented  at  such  meeting  in  person  or  by  proxy;  provided,  in  no 
case  shall  more  than  a  majority  of  shares  or  amount  of  interest  be  re- 
quired to  be  represented  at  any  meeting  in  order  to  constitute  a  quorum; 
if  the  quorum  shall  not  be  so  determined  by  the  corporation,  a  majority 
in  interest  of  the  stockholders,  represented  either  in  person  or  by  proxy, 
shall  constitute  a  quorum.  (As  amended  by  P.  L.  1901,  p.  260,  c.  119;  ap- 
proved March  22,  1901.) 

18.  Preferred  and  other  special  classes  of  stock.  Every  corporation 
organized  under  t'his  act  shall  have  power  to  create  two  or  more  kinds  of 
stock,  of  such  classes,  with  such  designations,  preferences  and  voting 
powers  or  restrictions  or   qualifications   thereof  as   shall  be   stated  and 


CORPORATION  ACT  OF  1S96.  465 

expressed  in  the  certificate  of  Incorporation  or  in  any  certificate  of 
amendment  thereof,  and  the  power  to  increase  or  decrease  the  stock  as 
in  this  act  elsewhere  provided  shall  apply  to  all  or  any  of  the  classes  of 
stock;  but  at  no  time  shall  the  total  amount  of  the  preferred  stocks 
issued  and  outstanding  exceed  two-thirds  of  the  capital  stock  paid  for 
in  cash  or  property,  and  such  preferred  stocks  may,  if  desired,  be  made 
subject  to  redemption  at  any  time  after  three  years  from  the  issue 
thereof,  at  a  price  not  less  than  par,  and  the  holders  thereof  shall  be 
entitled  to  receive,  and  the  corporation  shall  be  bound  to  pay  thereon, 
dividends  at  such  rates  and  on  such  conditions  as  shall  be  stated  In  the 
original  or  amended  certificate  of  incorporation,  not  exceeding  eight  per 
centum  per  annum,  payable  quarterly,  half  yearly  or  yearly;  and  such 
dividends  may  be  made  payable  before  any  dividends  shall  be  set  apart 
or  paid  on  the  common  stock,  and  such  dividends  may  be  made  cumula- 
tive; provided,  the  corporation  shall  set  apart  or  pay  the  said  dividends 
to  the  holders  of  non-cumulative  preferred  stock  before  any  dividend 
shall  be  paid  on  the  common  stock;  and  in  no  event  shall  a  holder  of  pre- 
ferred stock  be  personally  liable  for  the  debts  of  the  corporation;  but  in 
case  of  insolvency  its  debts  or  other  liabilities  shall  be  paid  in  preference 
to  the  preferred  stock;  the  terms  "general  stock"  and  "common  stock" 
are  synonymous.     (As  amended  by  P.  L.  1901,  p.  245,  c.  110.) 

19.  Certificates  of  .stock.  Every  stockholder  shall  have  a  certificate, 
signed  by  the  president  and  treasurer,  certifying  the  number  of  shares 
owned  by  him  in  such  corporation. 

20.  Nature  of  shares  of  stock;  hoiv  transferred.  The  shares  of  stock 
in  every  corporation  shall  be  personal  property,  and  shall  be  transferable 
on  the  books  of  the  corporation  in  such  manner  and  under  such  regula- 
tions as  the  by-laws  provide;  and  whenever  any  transfer  of  shares  shall 
be  made  for  collateral  security,  and  not  absolutely,  it  shall  be  so  ex- 
pressed in  the  entry  of  the  transfer. 

21.  Liability  of  stockholders.  Where  the  whole  capital  of  a  corporation 
shall  not  have  been  paid  in,  and  the  capital  paid  shall  be  insufiiclent  to 
satisfy  its  debts  and  obligations,  each  stockholder  shall  be  bound  to  pay 
on  each  share  held  by  him  the  sum  necessary  to  complete  the  amount 
of  such  share,  as  fixed  by  the  charter  of  the  corporation,  or  such  propor- 
tion of  that  sum  as  shall  be  required  to  satisfy  such  debts  and  obliga- 
tions. 

22.  Mode  of  making  assessments  on  stock;  notice  of  assessment.  The 
directors  of  every  corporation  may,  from  time  to  time,  make  assessments 
upon  the  shares  of  stock  subscribed  for,  not  exceeding,  in  the  whole,  the 
par  value  thereof;  and  the  sums  so  assessed  shall  be  paid  to  the  treas- 
urer at  such  times  and  by  sijch  installments  as  the  directors  shall  direct, 
said  directors  having  given  thirty  days'  notice  of  the  assessment  and  of 
the  time  and  place  of  payment  either  personally  or  by  mail  or  by  publi- 
cation in  a  newspaper  published  in  the  county  where  the  corporation  is 
established. 

23.  Sale  of  shares  for  non-payment  of  assessment.  If  the  owner  of  any 
shares  shall  neglect  to  pay  any  sum  assessed  thereon  for  thirty  days 
after  the  time  appointed  for  payment,  the  treasurer,  when  ordered  by  the 
board  of  directors,  shall  sell,  at  public  auction,  such  number  of  the 
shares  of  the  delinquent  owner  as  will  pay  all  assessments  then  due 
from  him,  with  Interest,  and  all  necessary  incidental  charges,  and  shall 
transfer  the  shares  sold  to  the  purchaser,  who  shall  be  entitled  to  a  cer- 
tificate therefor. 

24.  Proceedings  for  sale  of  shares  for  non-payment  of  assessment. 
The  treasurer  shall  give  notice  of  the  time  and  place  appointed  for  the 
sale,  and  of  the  sum  due  on  each  share,  by  advertising  the  same  three 
weeks  successively,  once  in  each  week,  before  the  sale,  in  some  news- 
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paper  published  in  the  county  where  the  corporation  is  established,  and 
by  mailing-  a  notice  thereof  to  the  delinquent  stockholder,  if  he  knows 
his  post-office  address. 

25.  Certificate  of  pnyntent  of  cnpital  stock.  The  president  and  secre- 
tary, or  treasurer,  upon  payment  of  each  installment  of  capital  stock, 
and  of  every  increase  thereof,  shall  make  a  certificate,  stating  the  amount 
of  the  capital  so  paid,  and  whether  paid  in  cash  or  by  the  purchase  of 
property,  stating  also  the  total  amount  of  capital  stock,  if  any,  previously 
paid  and  reported;  which  certificate  shall  be  signed  and  sworn  to  by  the 
president  and  secretary  or  treasurer,  and  they  shall,  within  ten  days 
after  such  payment,  cause  the  certificate  to  be  filed  in  the  office  of  the 
secretary  of  state. 

26.  Liability  of  officers  for  neglect  to  make  and  file  certificate  of  pay- 
ment of  capital  stock.  If  any  of  said  officers  shall  neglect  or  refuse  to 
perform  the  duties  required  of  them  in  the  preceding  section  for  thirty 
days  after  written  request  so  to  do  by  a  creditor  or  stockholder  of  the 
corporation,  they  shall  be  jointly  and  severally  liable  for  all  its  debts 
contracted  before  the  filing  of  such  certificate. 

27.  Cliarter  amendments  by  corporations  organized  under  tills  act. 
Every  corporation  organized  under  this  act  may  change  the  nature  of  its 
business,  change  its  name,  increase  its  capital  stock,  decrease  its  capital 
stock,  change  the  par  value  of  the  shares  of  its  capital  stock,  change  the 
location  of  its  principal  office  in  this  state,  extend  its  corporate  existence, 
change  its  common  stock  into  one  or  more  classes  of  preferred  stock, 
create  one  or  more  classes  of  preferred  stock,  and  make  such  other 
amendment,  change  or  alteration  as  may  be  desired  in  manner  follow- 
ing: the  board  of  directors  shall  pass  a  resolution  declaring  that  such 
change  or  alteration  is  advisable  and  calling  a  meeting  of  the  stock- 
holders to  take  action  thereon.  The  meeting  shall  be  held  upon  such 
notice  as  the  by-laws  provide,  and  in  the  absence  of  such  provision,  upon 
ten  days'  notice,  given  personally  or  by  mail.  If  two-thirds  in  interest 
of  each  class  of  the  stockholders  having  voting  powers  shall  vote  In 
favor  of  such  amendment,  change  or  alteration,  a  certificate  thereof  shall 
be  signed  by  the  president  and  secretary  under  the  corporate  seal,  ac- 
knowledged or  proved  as  in  the  case  of  deeds  of  real  estate,  and  such 
certificate  together  with  the  written  assent,  in  person  or  by  proxy,  of 
two-thirds  in  interest  of  each  class  of  such  stockholders,  shall  be  filed 
in  the  office  of  the  secretary  of  state,  and  upon  the  filing  of  the  same, 
the  certificate  of  incorporation  shall  be  deemed  to  be  amended  accord- 
ingly; provided,  that  such  certificate  of  amendment,  change  or  alteration 
shall  contain  only  such  provision  as  it  would  be  lawful  and  proper  to 
insert  in  an  original  certificate  of  incorporation  made  at  the  time  of 
making  such  amendment,  and  tlie  certificate  of  the  secretary  of  state 
that  such  certificate  and  assent  have  been  filed  in  his  office  shall  be  taken 
and  accepted  as  evidence  of  such  change  or  alteration  in  all  courts  and 
places.     (As  amended  by  P.  L.  1908,  p.  127,  c.  84.) 

28.  Cliarter  amendments  by  corporations  organized  under  other  acts. 
Any  corporation  of  this  state  whether  organized  under  a  special  act  of 
Incorporation  or  under  general  laws,  excepting  railroad  and  canal  cor- 
porations, and  other  corporations  possessing  tlie  right  of  taking  and 
condemning  lands,  may  increase  or  decrease  its  capital  stock,  change  its 
name,  the  par  value  of  the  shares  of  its  capital  stock,  or  the  location  of 
its  principal  office  in  or  out  of  this  state,  change  its  common  stock  into 
one  or  more  classes  of  preferred  stock,  create  one  or  more  classes  of  pre- 
ferred stock,  and  fix  any  method  of  altering  its  by-laws  permitted  by  the 
act  to  which  this  is  a  supplement,  in  the  manner  prescribed  in  the  fore- 
going section,  and  any  corporation  may,  in  the  same  manner,  relinquish 
one   or   more  branches   of  its   business,   or  extend   its   business   to   such 
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branches  as  might  have  been  inserted  in  its  original  certificate  of  in- 
corporation. (As  amended  by  P.  L.  1908,  p.  127,  c.  84,  which  provides  that 
"notliing  herein  shall  be  construed  to  amend,  alter  or  modify  the  pro- 
visions of  section  18  of  the  'Act  concerning  corporations  [Revision  of 
1896]'.") 

29.  How  decrease  of  capital  stock  may  be  effected;  pabllcatiou  of  cer- 
tificate; liability  of  directors;  effect  of  decrease.  The  decrease  of  capital 
stock  may  be  effected  by  retiring  or  reducing  any  class  of  the  stock,  or 
by  drawing  the  necessary  number  of  shares  by  lot  for  retirement,  or  by 
the  surrender  by  every  shareholder  of  his  shares,  and  the  issue  to  him 
in  lieu  thereof  of  a  decreased  number  of  shares,  or  by  the  purchase  at 
not  above  par  of  certain  shares  for  retirement,  or  by  retiring  shares 
owned  by  the  corporation  or  by  reducing  the  par  value  of  shares;  and 
when  any  corporation  shall  decrease  the  amount  of  its  capital  stock 
hereinbefore  provided,  the  certificate  decreasing  the  same  shall  be  pub- 
lished for  three  weeks  successively,  at  least  once  in  each  week,  in  a 
newspaper  published  in  the  county  in  which  the  principal  office  of  the 
corporation  is  located;  the  first  publication  to  be  made  within  fifteen 
days  after  the  filing  of  such  certificate,  and  in  default  thereof  the  direct- 
ors of  the  corporation  shall  be  jointly  and  severally  liable  for  all  debts 
of  the  corporation  contracted  before  the  filing  of  the  said  certificate, 
and  the  stockholders  shall  also  be  liable  for  such  sums  as  they  may  re- 
spectively receive  of  the  amount  so  reduced;  provided,  no  such  decrease 
of  capital  stock  shall  release  the  liability  of  any  stockholder,  whose 
shares  have  not  been  fully  paid,  for  debts  of  the  corporation  theretofore 
contracted,  nor  effect  any  reduction  of  the  taxes  that  may  be  required  to 
be  paid  by  the  charters  of  corporations  incorporated  by  special  acts. 

30.  VnlaTvful  reductions  of  capital  and  nnla'wfnl  dividends;  liability  of 
directors.  The  directors  of  a  corporation  shall  not  make  dividends  ex- 
cept from  its  surplus,  or  from  the  net  profits  arising  from  the  business 
of  such  corporation,  nor  shall  it  divide,  withdraw,  or  in  any  way  pay  to 
the  stockholders  or  any  of  them,  any  part  of  the  capital  stock  of  such 
corporation,  or  reduce  its  capital  stock  except  as  authorized  by  law;  in 
case  of  any  wilful  or  negligent  violation  of  the  provisions  of  this  section, 
the  directors  under  whose  administration  the  same  may  have  happened, 
except  those  who  may  have  caused  their  dissent  therefrom  to  be  entered 
at  large  upon  the  minutes  of  such  directors  at  the  time,  or  who  not  then 
being  present,  shall  have  caused  their  dissent  therefrom  to  be  so  entered 
upon  learning  of  such  action,  shall  jointly  and  severally  be  liable  at  any 
time  within  six  years  after  paying  such  dividend,  to  the  stockholders  of 
such  corporation,  severally  and  respectively,  to  the  full  amount  of  any 
loss  sustained  by  such  stockholders  or  in  case  of  insolvency  to  the  cor- 
poration or  its  receiver  to  the  full  amount  of  any  loss  sustained  by  the 
corporation,  by  reason  of  such  withdrawal,  division  or  reduction.  (As 
amended  by  P.  L.  1904,  p.  275,  c.  143,  which  provides  that  "This  act  shall 
take  effect  immediately,  but  shall  not  affect  any  action  or  proceeding 
pending  in  any  court  at  the  time  it  takes  effect,  or  any  right  of  any 
corporation,  or  of  any  creditor  or  stockholder  of  any  corporation,  against 
any  director  under  existing  law.") 

31.  How  corporation  may  be  dissolved.  Whenever,  in  the  judgment  of 
the  board  of  directors,  it  shall  be  deemed  advisable  and  most  for  the 
benefit  of  such  corporation  that  it  should  be  dissolved,  the  board,  within 
ten  days  after  the  adoption  of  a  resolution  to  that  effect  by  a  majority 
of  the  whole  board  at  any  meeting  called  for  that  purpose,  of  which 
meeting  every  director  shall  have  received  at  least  three  days'  notice, 
shall  cause  notice  of  the  adoption  of  such  resolution  to  be  mailed  to  each 
stockholder  residing  in  the  United  States,  and  also  beginning  within  said 
ten  days  cause  a  like  notice  to  be  published  in  a  newspaper  published  in 
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the  county  wherein  the  corporation  shall  have  its  principal  office,  at 
least  four  weeks  successively,  once  a  week,  next  preceding  the  time  ap- 
pointed for  the  same,  of  a  meeting  of  the  stockholders  to  be  held  at  the 
office  of  the  corporation,  to  take  action  upon  the  resolutions  so  adopted 
by  the  board  of  directors,  which  meeting  shall  be  held  between  the  hours 
of  ten  o'clock  in  the  forenoon  and  three  o'clock  in  the  afternoon  of  the 
day  so  named,  and  which  meeting  may,  on  the  day  so  appointed,  by  con- 
sent of  a  majority  in  interest  of  the  stockholders  present,  be  adjourned 
from  time  to  time  for  not  less  than  eight  days  at  any  one  time,  of  which 
adjourned  meeting  notice  by  advertisement  in  said  newspaper  shall  be 
given;  and  If  at  any  such  meeting  two-thirds  in  interest  of  all  the  stock- 
holders shall  consent  that  a  dissolution  shall  take  place  and  signify  their 
consent  In  writing,  such  consent,  together  with  a  list  of  the  names  and 
residences  of  the  directors  and  officers,  certified  by  the  president  and 
the  secretary  or  treasurer,  shall  be  filed  in  the  office  of  the  secretary  of 
state,  who,  upon  being  satisfied  by  due  proof  that  the  requirements 
aforesaid  have  been  complied  with,  shall  Issue  a  certificate  that  such 
consent  has  been  filed,  and  the  board  of  directors  shall  cause  such  certifi- 
cate to  be  published  four  weeks  successively,  at  least  once  a  week,  in  a 
newspaper  published  in  said  county;  and  upon  the  filing  in  the  office  of 
the  secretary  of  state  of  an  affidavit  that  said  certificate  has  been  so 
published,  the  corporation  shall  be  dissolved  and  the  board  shall  proceed 
to  settle  up  and  adjust  Its  business  and  affairs;  whenever  all  the  stock- 
holders shall  consent  in  writing  to  a  dissolution,  no  meeting  or  notice 
thereof  shall  be  necessary,  but  on  filing  said  consent  in  the  office  of  the 
secretary  of  state  he  shall  forthwith  issue  a  certificate  of  dissolution, 
which  shall  be  published  as  above  provided. 

;12.  Incorporators  may  surrender  corporate  rlKlits  and  franchise.  The 
incorporators  named  in  any  certificate  of  incorporation,  before  the  pay- 
ment of  any  part  of  the  capital,  and  before  beginning  the  business  for 
which  the  corporation  was  created,  may  surrender  all  their  corporate 
rights  and  franchises,  by  filing  in  the  office  of  the  secretary  of  state  a 
certificate,  verified  by  oath,  that  no  part  of  the  capital  has  been  paid  and 
such  business  has  not  been  begun,  and  surrendering  all  rights  and  fran- 
chises, and  thereupon  the  said  corporation  shall  be  dissolved. 

III.  ELECTIONS;  STOCKHOLDERS'  MEETINGS. 

:i:i.  stock  and  transfer  books  to  be  kept  at  registered  office  open  to 
examination  of  sstockholdors;  list  of  stockholders;  penalties.  Every  cor- 
poration shall  keep  at  its  principal  and  registered  office  in  this  state  the 
transfer  books  in  which  the  transfer  of  stock  shall  be  registered,  and  the 
stock  books,  which  shall  contain  the  name  and  address  of  the  stockhold- 
ers, the  number  of  shares  held  by  them  respectively,  which  shall  at  all 
times  during  the  usual  hours  for  business  be  open  to  the  examination  of 
every  stockholder;  the  directors  shall  cause  the  secretary,  or  other  officer 
designated  by  them  having  charge  of  said  books,  to  make,  at  least  ten 
days  before  every  election  after  the  first  election,  a  full,  true  and  com- 
plete list,  in  alphabetical  order,  of  all  the  stockholders  entitled  to  vote 
at  the  ensuing  election,  with  the  residence  of  each,  and  the  number  of 
shares  held  by  each,  which  list  shall  at  all  times  during  the  usual  hours 
for  business  be  kept  at  such  principal  and  registered  office,  and  open  to 
the  examination  of  any  stockholder  at  said  office,  and  if  any  officer  hav- 
ing charge  of  such  books  or  list  shall,  upon  demand  by  any  stockholder, 
refuse  or  neglect  to  exhibit  such  books  or  list,  or  submit  them  to  ex- 
amination as  aforesaid,  he  shall  for  every  such  offense  forfeit  the  sum  of 
two  hundred  dollars,  one-half  thereof  to  the  use  of  the  state  of  New 
Jersey  and  the  other  half  to  him  who  will  sue  for  the  same,  to  be  re- 
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covered  by  action  of  debt  In  any  court  of  record,  together  with  costs  of 
suit,  and  the  books  aforesaid  shall  be  the  only  evidence  as  to  who  are 
the  stockholders  entitled  to  examine  such  books  or  list,  and  to  vote  at 
such  election;  and  the  board  of  directors  shall  produce  at  the  time  and 
place  of  such  election  such  books  and  list,  there  to  remain  during  the 
election,  and  the  neglect  or  refusal  of  said  directors  to  produce  the  same 
shall  render  them  ineligible  to  any  office  at  such  election.  (As  amended 
by  P.  L.  1898,  p.  407,  c.  172.) 

34.  E^Iections  of  directors.  All  elections  for  directors  shall  be  by  ballot, 
unless  otherwise  expressly  provided  in  the  charter  or  certificate  of  in- 
corporation; the  poll  at  every  such  election  shall  be  opened  between  the 
hours  of  nine  o'clock  In  the  morning  and  five  o'clock  in  the  afternoon, 
and  shall  close  before  nine  o'clock  in  the  evening;  the  same  shall  remain 
open  at  least  one  hour,  unless  all  the  stockholders  are  present  in  person 
or  by  proxy  and  have  sooner  voted,  or  unless  all  the  stockholders  waive 
this  provision  In  writing;  the  persons  receiving  the  greatest  number  of 
votes  shall  be  the  directors;  provided,  however,  that  unless  otherwise 
provided  in  the  original  or  amended  certificate  of  Incorporation,  or  in  the 
by-laws  approved  at  a  stockholders'  meeting,  in  all  corporations  formed 
under  the  provisions  of  this  act,  a  majority  in  interest  of  all  the  stock- 
holders shall  be  present  in  person  or  by  proxy  to  constitute  a  quorum. 
(As  amended  by  P.  L.  1902,  p.  201,  c.  52.) 

35.  No  candidate  for  office  of  director  to  act  as  judge,  etc.,  of  election. 
No  person  who  is  a  candidate  for  the  olBce  of  director  shall  act  as  judge, 
Inspector  or  clerk  of  any  election  for  directors;  and  if  any  candidate 
shall  so  act  and  be  elected,  his  election  shall  be  void,  and  the  directors 
shall  not  appoint  such  person  a  director  within  twelve  months  next  suc- 
ceeding; this  section  shall  not  apply  to  the  first  election  of  directors. 

36.  Voting:  ri|u;lits  of  stoclt^holders  at  elections  of  directors;  proxies. 
Unless  otherwise  provided  in  the  charter,  certificate  or  by-laws  of  the 
corporation,  at  every  election  each  stockholder,  whether  resident  or 
non-resident,  shall  be  entitled  to  one  vote  in  person  or  by  proxy  for  each 
share  of  the  capital  stock  held  by  him,  but  no  proxy  shall  be  voted  on 
after  three  years  from  its  date;  nor  shall  any  share  of  stock  be  voted 
on  at  any  election  which  has  been  transferred  on  the  books  of  the  cor- 
poration within  twenty  days  next  preceding  such  election. 

37.  Persons  holding  stock  In  representative  or  fiduciary  capacity  may 
vote;  voting  upon  pledged  stock.  Every  person  holding  stock  as  execu- 
tor, administrator,  guardian  or  trustee,  or  any  other  representative  or 
fiduciary  capacity,  may  represent  the  same  at  all  meetings  of  the  cor- 
poration, and  may  vote  thereon  as  a  stockholder,  and  every  person  who 
shall  pledge  his  stock  as  collateral  security  may,  nevertheless,  represent 
the  same  at  all  such  meetings,  and  may  vote  thereon  as  a  stockholder, 
unless  in  the  transfer  to  the  pledgee  on  the  books  of  the  corporation  he 
shall  have  expressly  empowered  the  pledgee  to  vote  thereon,  in  which 
case  only  the  pledgee  or  his  proxy  may  represent  said  stock  and  vote 
thereon. 

3S.  Stock  owned  by  corporation  not  to  be  voted.  Shares  of  stock  of  a 
corporation  belonging  to  said  corporation  shall  not  be  voted  upon  di- 
rectly or  indirectly. 

39.  Directors  to  be  Ktoekliolders.  No  person  shall  be  elected  a  director 
of  any  corporation  issuing  stock  unless  he  shall  be,  at  the  time  of  his 
election,  a  bona  fide  holder  of  some  of  the  stock  thereof;  and  any  director 
ceasing  to  be  a  bona  fide  holder  of  some  of  the  stock  thereof  shall  cease 
to  be  a  director;  any  corporation  may,  by  its  certificate  of  Incorporation 
or  by-laws,  determine  how  many  shares  a  person  shall  hold  to  qualify 
him  to  be  a  director. 
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40.  Transfer  books  to  determine  vrlio  are  stockholders  entitled  to  vote. 

In  case  the  right  to  vote  upon  any  share  of  stock  shall  be  questioned, 
the  inspectors  of  the  election  shall  refer  to  the  stock  books  of  the  cor- 
poration to  ascertain  who  are  the  stockholders,  and  in  case  of  a  dis- 
crepancy between  the  books,  the  transfer  book  shall  control  and  deter- 
mine who  are  entitled  to  vote. 

41.  Proceedings  In  case  election  not  held  on  designated  day.  If  the 
election  for  directors  of  any  corporation  shall  not  be  held  on  the  day 
designated  by  the  act  or  certificate  of  incorporation  or  by-laws,  the 
directors  shall  cause  the  election  to  be  held  as  soon  thereafter  as  con- 
veniently may  be;  no  failure  to  elect  directors  at  the  designated  time 
shall  work  any  forfeiture  or  dissolution  of  the  corporation,  but  any 
justice  of  the  supreme  court  may  summarily  order  an  election  to  be  held 
upon  the  application  of  any  stockholder,  and  may  punish  the  directors 
for  contempt  of  court  for  failure  to  obey  the  order. 

42.  Summary  proceeding  in  supreme  conrt  to  revicTr  elections,  etc.  The 
supreme  court,  upon  application  of  any  person  ■who  may  be  aggrieved  by 
or  complain  of  any  election,  or  any  proceeding,  act  or  matter  in  or  touch- 
ing the  same,  reasonable  notice  having  been  given  to  the  adverse  party, 
or  to  those  who  are  to  be  affected  thereby,  of  such  intended  application, 
shall  proceed  forthwith,  and  in  a  summary  way  hear  the  affidavits,  proofs 
and  allegations  of  the  parties,  or  otherwise  inquire  into  the  matter  or 
causes  of  complaint,  and  thereupon  establish  the  election  so  complained 
of,  or  order  a  new  election,  or  make  such  order,  and  give  such  relief  in 
the  premises  as  right  and  justice  may  require;  the  court  may,  if  the  case 
require  it,  either  order  an  issue  to  be  made  up  in  manner  and  form  as 
it  may  direct,  to  try  the  rights  of  the  respective  parties  to  the  office  or 
franchise  in  question,  or  may  give  leave  to  exhibit,  or  direct  the  attorney- 
general  to  exhibit,  an  information  in  the  nature  of  a  quo  warranto  in 
relation  thereto. 

43.  Annual  report  to  be  filed  In  office  of  secretary  of  state.  Every  do- 
mestic corporation  and  every  foreign  corporation  doing  business  within 
this  state,  shall  file  in  the  office  of  the  secretary  of  state  within  thirty 
days  after  the  first  election  of  directors  and  officers  and  annually  there- 
after within  thirty  days  after  the  time  appointed  for  holding  the  annual 
election  of  directors,  a  report  authenticated  by  the  signatures  of  the 
president  and  one  other  officer,  or  by  any  two  directors  of  the  company, 
stating: 

I.  The  name  of  the  corporation; 

II.  The  location  (town  or  city,  street  and  number,  if  number  there  be) 
of  its  registered  office  in  this  state,  and  the  name  of  the  agent  upon 
whom  process  against  the  corporation  may  be  served; 

III.  The  chara-cter  of  its  business; 

IV.  The  amount  of  its  authorized  capital  stock,  if  any,  and  the  amount 
actually  issued  and  outstanding; 

V.  The  names  and  addresses  of  all  the  directors  and  officers  of  the 
company  and  when  the  term  of  office  of  each  expires; 

VI.  The  date  appointed  for  the  next  annual  meeting  of  the  stockhold- 
ers for  the  election  of  directors; 

VII.  Whether  the  name  of  such  corporation  has  been  at  all  times 
displayed  at  the  entrance  of  its  registered  office  in  this  state,  and 
whether  such  corporation  has  kept  at  this  registered  office  in  this  state 
a  transfer  book  in  whicli  the  transfers  of  stock  are  made,  and  a  stock 
book  containing  the  names  and  addresses  of  the  stockholders  and  the 
number  of  shares  held  by  them  respectively,  open  at  all  times  to  the 
examination  of  the  stockholders  as  required  by  law;  provided,  however, 
that  the  requirement  of  this  subdivision  shall  not  apply  to  foreign  cor- 
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porations  nor  to  any  railroad  or  canal  corporation;  and  further  provided, 
that  no  part  of  this  section  shall  apply  to  corporations  as  are  now  by 
law  under  the  supervision  of  the  department  of  banking  and  insurance; 
if  such  report  is  not  so  made  and  so  filed  the  corporation  shall  forfeit  to 
the  state  two  hundred  dollars,  to  be  recovered  with  costs  in  an  action 
of  debt,  to  be  prosecuted  by  the  attorney-general,  who  shall  prosecute 
such  actions  whenever  it  shall  appear  that  this  section  has  been  violated; 
and  further  provided,  if  such  report  be  not  so  made  and  filed,  all  of  the 
directors  of  any  such  domestic  corporation  who  shall  willfully  refuse  to 
comply  with  the  provisions  hereof  and  w^ho  shall  be  in  office  during  the 
default  shall  at  the  time  appointed  for  the  next  election,  and  for  a 
period  of  one  year  thereafter,  be  thereby  rendered  ineligible  for  election 
or  appointment  to  any  office  in  the  company  as  directors  or  otherwise; 
no  director  shall  be  thus  disqualified  for  the  failure  to  make  and  file 
such  report  if  he  shall  file  with  the  secretary  of  state  before  the  time 
appointed  for  holding  the  next  election  of  directors  after  said  default,  a 
certificate  stating  that  he  has  endeavored  to  have  such  report  made  and 
filed,  but  that  the  ofiicers  have  neglected  to  make  and  file  the  same,  and 
shall  report  the  items  required  to  be  stated  in  such  annual  report  so 
far  as  they  are  within  his  knowledge  or  are  obtainable  from  sources  of 
such  information  open  to  him,  verified  by  him  to  be  true  to  the  best  of 
his  knowledge,  information  and  belief;  the  secretary  of  state  shall  upon 
application  furnish  blanks  In  proper  form  and  shall  safely  keep  in  his 
oflace  all  such  reports  and  shall  prepare  an  alphabetical  Index  thereof, 
which  reports  and  index  shall  be  open  to  the  Inspection  of  all  persons 
at  proper  hours.      (As  amended  by  P.  L.  1900,  p.  313,  c.  124,  §  1.) 

2.  In  case  any  domestic  corporation,  or  any  foreign  corporation  au- 
thorized to  transact  business  In  this  state,  shall  fail  to  file  such  report 
within  the  time  required  by  this  section,  or  In  case  the  agent  of  any  such 
corporation  designated  by  any  such  corporation  as  the  agent  upon  whom 
process  against  the  corporation  may  be  served  shall  die,  or  shall  resign, 
or  shall  remove  from  the  state,  or  such  agent  cannot  with  due  diligence 
be  found,  it  shall  be  lawful,  while  such  default  continues,  to  serve 
process  against  any  such  corporation  upon  the  secretary  of  state,  and 
such  service  shall  be  as  effective  to  all  intents  and  purposes  as  if  made 
upon  the  president  or  head  officer  of  such  corporation,  and  within  two 
days  after  such  service  upon  the  secretary  of  state  as  aforesaid,  it  shall 
be  the  duty  of  the  secretary  of  state  to  notify  such  corporation  thereof 
by  letter  directed  to  such  corporation  at  its  registered  office,  in  which 
letter  shall  be  inclosed  a  copy  of  the  process  or  other  paper  served,  and 
it  shall  be  the  duty  of  the  plaintiff  in  any  action  in  which  said  process 
shall  be  issued  to  pay  to  the  secretary  of  state,  for  the  use  of  the  state, 
the  sum  of  three  dollars,  which  said  sum  shall  be  taxed  as  a  part  of  the 
taxable  costs  in  said  suit  If  the  plaintiff  prevails  therein;  the  secretary 
of  state  shall  keep  a  book  to  be  called  the  "process  book,"  in  which 
shall  be  recorded  alphabetically,  by  the  name  of  the  plaintiff  and  defend- 
ant therein,  the  title  of  all  causes  in  which  processes  -have  been  served 
upon  him,  the  test  of  the  process  so  served  and  the  return  day  thereof, 
and  the  date  and  hour  when  such  service  was  made. 

3.  The  terms  "principal  office."  "principal  office  in  this  state"  and 
"registered  office,"  wherever  used  in  this  act,  shall  be  construed  as 
synonymous  terms.      (P.  L.   1900,  p.   313,  c.   124,   §§   2,  3.) 

44.  Place  of  holding  meetings  of  stoeliholders;  directors  may  hold 
meetings  outside  of  slate;  principal  ofDce  and  agent  in  this  state;  court 
may  order  books  brought  Tiithln  this  state.  In  all  cases  where  it  is  not 
otherwise  provided  by  law,  the  meetings  of  the  stockholders  of  every 
corporation  of  this  state  shall  be  held  at  its  principal  office  In  this  state; 
the  directors  may  hold  tlieir  meetings,  and  have  an  office,  and  keep  the 
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books  of  the  corporation  (except  the  stock  and  transfer  books)  outside 
of  this  state,  if  the  by-laws  or  certificate  of  incorporation  so  provide; 
every  corporation  shall  maintain  a  principal  office  in  this  state,  and 
have  an  agent  in  charge  thereof,  wherein  shall  be  kept  the  stock  and 
transfer  books  for  the  inspection  of  all  who  are  authorized  to  see  the 
same,  and  for  the  transfer  of  stock;  the  court  of  chancery  or  the  supreme 
court,  or  any  justice  thereof,  may,  upon  proper  cause  shown,  summarily 
order  any  or  all  of  the  books  of  said  corporation  to  be  forthwith  brought 
within  this  state,  and  kept  therein  at  such  place  and  for  such  time 
as  may  be  designated  in  such  order,  and  the  charter  of  any  corporation 
failing  to  comply  with  such  order  may  be  declared  forfeited  by  the 
court  making  such  order,  and  it  shall  thereupon  cease  to  be  a  corpora- 
tion, and  all  its  directors  and  officers  shall  be  liable  to  be  punished  for 
contempt  of  court  for  disobedience  of  such  order. 

45.  Name  of  corporation  to  be  displayed  at  entrance  of  office;  penalty 
tor  failure.  The  name  of  every  corporation  shall  be  at  all  times  con- 
spicuously displayed  at  the  entrance  of  its  principal  office  in  this  state, 
and  in  default  thereof  the  directors  shall  be  jointly  and  severally  liable 
to  a  penalty  of  two  hundred  dollars,  to  be  recovered  with  costs,  by  the 
state,  before  any  court  of  competent  jurisdiction,  by  action  to  be  prose- 
cuted by  the  attorney-general;  and  they  shall  jointly  and  severally  be 
liable  to  a  like  penalty  for  every  thirty  days'  additional  default  from  and 
after  the  service  of  process  in  the  first  action,  to  be  recovered  in  like 
manner. 

46.  Calling  of  meeting  by  three  or  more  stoekliolders ;  conduct  of  snch 
meeting.  Whenever,  for  any  reason,  a  legal  meeting  of  the  stockholders 
of  any  corporation  cannot  be  otherwise  called,  three  or  more  stockhold- 
ers having  voting  powers  may  call  such  meeting  by  publishing  ten  days' 
notice  of  the  time,  place  and  purposes  of  the  meeting  in  a  newspaper 
published  in  the  county  in  which  its  principal  office  in  this  state  is  lo- 
cated, and  mailing  such  notice  to  all  stockholders  whose  post-office 
address  is  known  or  can  be  ascertained;  a  meeting  called  as  aforesaid 
shall  be  a  legal  meeting  of  the  corporation,  and  if  there  be  no  officers 
present,  the  stockholders  may  elect  officers  for  the  meeting;  and  the 
secretary  of  the  meeting  shall  record  the  proceedings  thereof  in  the 
book  of  minutes  of  the  corporation. 

IV.  DIVIDENDS — PAYMENT  OF   CAPITAL   STOCK. 

47.  Duty  of  directors  to  declare  dividends.  Unless  otherwise  provided 
in  the  original  or  amended  certificate  of  incorporation,  or  in  a  by-law 
adopted  by  a  vote  of  at  least  a  majority  of  the  stockholders,  the  directors 
of  every  corporation  created  under  this  act  shall,  in  January  in  each 
year,  after  reserving  over  and  above  its  capital  stock  paid  in,  as  a  work- 
ing capital  for  said  corporation,  such  sum,  if  any,  as  shall  have  been 
fixed  by  the  stockholders,  declare  a  dividend  among  its  stockholders  of 
the  whole  of  its  accumulated  profits  exceeding  the  amount  so  reserved, 
and  pay  the  same  to  such  stockholders  on  demand.  (As  amended  by 
P.  L.  1901,  p.  245,  c.  110.) 

48.  Payment  of  capital  stock;  loans  to  stockholders  prohibited;  liabil- 
ity of  officers.  Nothing  but  money  shall  be  considered  as  payment  of 
any  part  of  the  capital  stock  of  any  corporation  organized  under  this 
act,  except  as  hereinafter  provided  in  case  of  the  purchase  of  property, 
and  no  loan  of  money  shall  be  made  to  a  stockholder  or  officer  thereof; 
and  if  any  such  loan  be  made  the  officers  who  make  it,  or  assent  thereto, 
shall  be  jointly  and  severally  liable,  to  the  extent  of  such  loan  and  inter- 
est, for  all  the  debts  of  the  corporation  until  the  repayment  of  the  sum 
so  loaned. 
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40.  Corporation  may  purchase  property  and  Issue  stock  in  payment; 
«tatutory  duties  and  functions  of  directors  In  respect  to  sucli  issue.     Any 

corporation  formed  under  this  act  may  purchase  mines,  manufactories 
or  other  property  necessary  for  its  business,  or  the  stock  of  any  com- 
pany or  companies  owning-,  mining,  manufacturing  or  producing  ma- 
terials, or  other  property  necessary  for  its  business,  and  issue  stock  to 
the  amount  of  the  value  thereof  in  payment  therefor,  and  the  stock  so 
issued  shall  be  full-paid  stock  and  not  liable  to  any  further  call,  neither 
shall  the  holder  thereof  be  liable  for  any  further  payment  under  any  of 
the  provisions  of  this  act;  and  in  the  absence  of  actual  fraud  in  the 
transaction,  the  judgment  of  the  directors  as  to  the  value  of  the  prop- 
erty purchased  shall  be  conclusive;  and  in  all  statements  and  reports  of 
-the  corporation  to  be  published  or  filed  this  stock  shall  not  be  stated  or 
reported  as  being  issued  for  cash  paid  to  the  corporation,  but  shall  be 
reported  in  this  respect  according  to  the  fact. 

50.  Certain  corporations  may  subscribe,  bold  and  dispose  of  stock  and 
i>onds  of  other  companies.  Corporations  having  for  their  object  the 
building,  constructing  or  repairing  of  railroads,  water,  gas  or  electric 
works,  tunnels,  bridges,  viaducts,  canals,  hotels,  wharves,  piers  or  any 
like  works  of  internal  improvement  or  public  use  or  utility,  may  sub- 
scribe for,  take,  pay  for,  hold,  use  and  dispose  of  stock  or  bonds  in  any 
corporations  formed  for  the  purpose  of  constructing,  maintaining  and 
operating-  any  such  public  works;  and  the  directors  of  any  such  corpo- 
ration formed  for  the  purpose  of  constructing,  maintaining  and  operating 
any  public  work  of  the  description  aforesaid  may  accept  in  payment  of 
.any  such  subscription,  or  purchase,  real  or  personal  property,  necessary 
for  the  purposes  of  such  corporation,  or  work,  labor  and  services  per- 
formed or  materials  furnished  to  or  for  such  corporation  to  the  amount 
of  the  value  thereof,  and  from  time  to  time  issue  upon  any  such  subscrip- 
tion or  purchase,  in  such  installments  or  proportions  as  such  directors 
■may  agree  upon,  full-paid  stock  in  full  or  partial  performance  of  the 
Avhole  or  any  part  of  such  subscription  or  purchase,  and  the  stock  so  is- 
sued shall  be  full-paid  stock  and  not  liable  to  any  further  call,  neither 
shall  the  holder  thereof  be  liable  for  any  further  payments,  and  in  all 
statements  and  reports  of  the  corporation  to  be  published  or  filed  this 
stock  shall  not  be  stated  or  reported  as  being  issued  for  cash  paid  to  the 
corporaticn,  but  shall  be  reported  in  this  respect  according  to  the  fact. 

51.  Corporations  authori/.ed  io  hold,  sell  and  dispose  of  stock  and  bonds 
.of  other  corporations.     Any  corporation  may  purchase,  hold,  sell,  assign, 

transfer,  mortgage,  pledge  or  otherwise  dispose  of  the  shares  of  the 
capital  stock  of,  or  any  bonds,  securities  or  evidences  of  indebtedness 
created  by  any  other  corporation  or  corporations  of  this  or  any  other 
state,  and  while  owner  of  such  stock  may  exercise  all  the  rights,  powers 
and  privileges  of  ownership,  including  the  right  to  vote  thereon. 

52.  Liability  of  corporate  oflicers  for  signing:  false  notices  or  certifi- 
cates. If  any  certificate  made,  or  any  public  notice  given  by  the  officers 
of  any  corporation,  in  pursuance  of  the  provisions  of  this  act,  shall  be 
false  in  any  material  representation,  all  the  oflicers  who  shall  have  signed 
the  same,  knowing  it  to  be  false,  shall  be  jointly  and  severally  liable  for 
all  the  debts  of  the  corporation  contracted  while  they  were  stockholders 
or  officers  thereof,  as  a  penalty  enforceable   in  the   courts  of  this  state 

•only. 

V.  WINDING  UP. 

53.  Continuance  of  corporate  existence  for  purpose  of  settlingr  up  busi- 
.ness.  All  corporations,  whether  they  expire  by  their  own  limitation  or 
be  annulled  by  the  legislature  or  otherwise  dissolved,  shall  be  continued 
bodies  corporate  for  the  purpose  of  prosecuting  and  defending  suits  by 


474  CORPORATION  ACT  OF  1896. 

or  against  them,  and  of  enabling  them  to  settle  and  close  their  afifairs 
to  dispose  of  and  convey  their  property  and  to  divide  their  capital,  but 
not  for  the  purpose  of  continuing  the  business  for  which  they  were  es- 
tablished. 

54.  Directors  to  be  trnstees  upon  dissolution;  pofvers  and  duties.  Upon 
the  dissolution  in  any  manner  of  any  corporation  the  directors  shall  be 
trustees  thereof,  with  full  power  to  settle  the  affairs,  collect  the  out- 
standing debts,  sell  and  convey  the  property  and  divide  the  moneys  and 
other  property  among  the  stockholders,  after  paying  its  debts,  as  far  as 
such  moneys  and  property  shall  enable  them.  They  shall  have  power  to 
meet  and  act  under  the  by-laws  of  the  corporation  and,  under  regula- 
tions to  be  made  by  a  majority  of  said  trustees,  to  prescribe  the  terms 
and  conditions  of  the  sale  of  such  property,  and  may  sell  all  or  any  part 
for  cash,  or  partly  on  credit,  or  take  mortgages  and  bonds  for  part  of 
the  purchase  price  for  all  or  any  part  of  said  property.  In  case  of  a 
vacancy  or  vacancies  in  the  board  of  directors  of  such  corporation  ex- 
isting at  the  time  of  dissolution  or  occurring  subsequent  thereto,  the 
surviving  directors  or  director  shall  be  the  trustees  or  trustee  thereof, 
as  the  case  may  be,  with  full  power  to  settle  the  affairs,  collect  the  out- 
standing debts,  sell  and  convey  the  property  and  divide  the  moneys  and 
other  property  among  the  stockholders,  after  paying  its  debts,  as  far 
as  such  moneys  and  property  shall  enable  them,  and  to  do  and  perform 
all  such  other  acts  as  shall  be  necessary  to  carry  out  the  provisions  of 
this  act  relative  to  the  winding  up  of  the  affairs  of  such  corporation  and 
to  the  distribution  of  its  assets.      (As  amended  by  P.  L.  1910,  p.  51,  c.  36.) 

55.  Additional  powers  and  liabilities  of  sneh  trustees.  The  directors, 
constituted  trustees  as  aforesaid,  shall  have  authority  to  sue  for  and  re- 
cover the  aforesaid  debts  and  property,  by  the  name  of  the  corporation, 
and  shall  be  suable  by  the  same  name,  or  in  their  own  names  or  individ- 
ual capacities,  for  the  debts  owing  by  such  corporation,  and  shall  be 
jointly  and  severally  responsible  for  such  debts,  to  the  amount  of  the 
moneys  and  property  of  the  corporation  which  shall  come  to  their  hands 
or  possession  as  such  trustees. 

56.  Court  of  chancery  may  appoint  receiver  of  dissolved  corporation; 
potvers  and  duties  of  such  receiver.  "When  any  corporation  shall  be  dis- 
solved in  any  manner  whatever,  the  court  of  chancery,  on  application  of 
any  creditor  or  stockholder  at  any  time,  may  either  continue  the  directors 
trustees  as  aforesaid,  or  appoint  one  or  more  persons  to  be  receivers  of 
such  corporation,  to  take  charge  of  the  estate  and  effects  thereof,  and 
to  collect  the  debts  and  property  due  and  belonging  to  the  corporation, 
with  power  to  prosecute  and  defend,  in  the  name  of  the  corporation  or 
otherwise,  all  suits  necessary  or  proper  for  the  purposes  aforesaid,  and 
to  appoint  an  agent  or  agents  under  them,  and  to  do  all  other  acts  which 
might  be  done  by  such  corporation,  if  in  being,  that  may  be  necessary  for 
the  final  settlement  of  its  unfinished  business;  and  the  powers  of  such 
trustees  or  receivers  may  be  continued  as  long  as  the  court  shall  think 
necessary  for  such  purposes. 

57.  Jurisdiction  and  po-wers  of  court  of  chancery.  The  court  of  chan- 
cery shall  have  jurisdiction  of  said  application  and  of  all  questions  aris- 
ing in  the  proceedings  thereon,  and  may  make  such  orders  and  decrees 
therein  as  justice  and  equity  shall  require. 

58.  Duties  of  trustees  or  receivers  as  to  distribution  of  funds.  The 
said  trustees  or  receivers  shall  pay  ratably,  as  far  as  its  moneys  and' 
property  shall  enable  them,  all  the  creditors  of  the  corporation  who  prove 
their  debts  in  the  manner  directed  by  the  court;  and  if  any  balance  re- 
main after  the  payment  of  such  debts  and  necessary  expenses,  the  same 
shall  be  distributed  among  the  stockholders. 

59.  Actions  not  to  abate  on   dissolution.     Any   action,   now  pending  or 
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to  be  hereafter  begun,  against  any  corporation  which  may  become  dis- 
solved before  final  judgment,  shall  not  abate  by  reason  thereof,  but  no 
judgment  shall  be  entered  therein  except  upon  notice  to  the  trustees  or 
receivers  of  the  corporation. 

60.  Copy  of  decree  of  dissolntlon  to  be  filed  in  office  of  Bccretary  of 
state.  A  copy  of  every  decree  or  judgment  dissolving  a  corporation  or 
forfeiting  its  charter  shall  be  forthwith  filed  by  the  clerk  of  the  court 
in  the  office  of  the  secretary  of  state,  and  a  note  thereof  shall  be  made  by 
the  secretary  of  state  on  the  charter  or  certificate  of  incorporation,  and 
in  the  index  thereof,  and  be  published  by  him  in  the  annual  volume  of 
laws. 

VI.  EXECUTION  AGAINST   CORPORATION. 

61.  Execution,  scliedule  of  property,  etc.  Every  agent  or  person  having 
charge  or  control  of  any  property  of  a  corporation,  on  request  of  any 
public  officer,  having  for  service  a  writ  of  execution  against  it,  shall  fur- 
nish to  him  the  names  of  the  directors  and  oflScers  thereof,  and  a  schedule 
of  all  its  property,  including  debts  due  or  to  become  due  to  it,  so  far  as 
he  may  have  knowledge  of  the  same. 

62.  Execution  may  be  satisfied  by  debts  due  the  corporation.  If  any 
officer,  holding  an  execution,  shall  be  unable  to  find  other  property  be- 
longing to  the  corporation  liable  to  execution,  he  or  the  judgment  cred- 
itor may  elect  to  satisfy  such  execution,  in  whole  or  in  part,  by  any 
debts  due  to  the  corporation;  and  it  shall  be  the  duty  of  any  agent 
or  person  having  custody  of  any  evidence  of  such  debt,  to  deliver  the 
same  to  the  officer,  for  the  use  of  the  creditor,  and  such  delivery,  with  a 
transfer  to  the  officer  in  writing,  for  the  use  of  the  creditor,  and  notice 
to  the  debtor,  shall  be  a  valid  assignment  thereof;  and  such  creditor  may 
sue  for  and  collect  the  same  in  the  name  of  the  corporation,  subject  to 
such  equitable  set-offs  on  the  part  of  the  debtor  as  in  other  assignments; 
and  every  agent  or  person  who  shall  neglect  or  refuse  to  comply  with  the 
provisions  of  this  and  the  last  preceding  section,  shall  be  himself  liable 
to  pay  to  the  execution  creditor  the  amount  due  on  said  execution,  with 
costs. 

VII.   INSOLVENCY. 

63.  Duties  of  directors  In  case  of  insolvency.  Whenever  any  corpora- 
tion shall  become  insolvent,  the  directors,  within  ten  days  thereafter, 
shall  call  a  meeting  of  the  stockholders,  and  lay  before  them  for  inspec- 
tion and  examination  all  the  books  of  accounts,  by-laws  and  minutes  of 
the  corporation,  and  exhibit  a  full  and  true  statement  of  all  its  estate, 
funds  and  property,  and  of  all  the  debts  due  and  owing  to  it,  and  by 
whom,  and  of  all  the  debts  owing  by  it,  and  to  whom,  as  far  as  the  di- 
rectors can  at  that  time  make  out  the  same;  so  as  to  exhibit  to  the  stock- 
holders a  full,  fair  and  true  account  of  the  situation  of  the  affairs  of  the 
corporation. 

64.  Unlawful  to  convey,  sell,  etc.,  property  in  case  of  insolvency.  When- 
ever any  corporation  shall  become  insolvent  or  shall  suspend  its  ordinary 
business  for  want  of  funds  to  carry  on  the  same,  neither  the  directors 
nor  any  officer  or  agent  of  the  corporation  shall  sell,  convey,  assign  or 
transfer  any  of  its  estate,  effects,  choses  in  action,  goods,  chattels,  rights 
or  credits,  lands  or  tenements;  nor  shall  they  or  either  of  them  make  any 
such  sale,  conveyance,  assignment  or  transfer  in  contemplation  of  in- 
solvency, and  every  such  sale,  conveyance,  assignment  or  transfer  shall 
be  utterly  null  and  void  as  against  creditors;  provided,  that  a  bona  fide 
purchase  for  a  valuable  consideration,  before  the  corporation  shall  have 
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actually  suspended  its  ordinary  business,  by  any  person  without  notice 
of  such  insolvency  or  of  the  sale  being  made  in  contemplation  of  in- 
solvency, shall  not  be  invalidated  or  impeached. 

65.  Remedy  In  chancery  by  bill.  Whenever  any  corporation  shall  be- 
come insolvent  or  shall  suspend  its  ordinary  business  for  want  of  funds 
to  carry  on  the  same,  any  creditor  or  stockholder  may  by  petition  or  bill 
of  complaint  setting-  forth  the  facts  and  circumstances  of  the  case,  apply 
to  the  court  of  chancery  for  a  writ  of  injunction  and  the  appointment  of 
a  receiver  or  receivers  or  trustees,  and  the  court  being  satisfied  by  affi- 
davit or  otherwise  of  the  sufficiency  of  said  application,  and  of  the  truth 
of  the  allegations  contained  in  the  petition  or  bill,  and  upon  such  notice, 
if  any,  as  the  court  by  order  may  direct,  may  proceed  in  a  summary  way 
to  hear  the  aflSdavits,  proofs  and  allegations  which  may  be  offered  on 
behalf  of  the  parties,  and  if  upon  such  inquiry  it  shall  appear  to  the  court 
that  the  corporation  has  become  insolvent  and  is  not  about  to  resume 
its  business  in  a  short  time  thereafter  with  safety  to  the  public  and  ad- 
vantage to  the  stockholders,  it  may  issue  an  injunction  to  restrain  the 
corporation  and  its  officers,  and  agents  from  exercising  any  of  its  priv- 
ileges or  franchises  and  from  collecting  or  receiving  any  debts,  or  paying 
out,  selling,  assigning  or  transferring  any  of  its  estate,  moneys,  funds, 
lands,  tenements  or  effects,  except  to  a  receiver  appointed  by  the  court, 
until  the  court  shall  otherwise  order. 

66.  Court  may  appoint  receivers.  The  court  of  chancery,  at  the  time 
of  ordering  said  injunction,  or  at  any  time  afterwards,  may  appoint  a 
receiver  or  receivers  or  trustees  for  the  creditors  and  stockholders  of  the 
corporation,  with  full  power  and  authority  to  demand,  sue  for,  collect, 
receive  and  take  into  their  possession  all  the  goods  and  chattels,  rights 
and  credits,  moneys  and  effects,  lands  and  tenements,  books,  papers, 
choses  in  action,  bills,  notes  and  property  of  every  description  of  the  cor- 
poration, and  to  institute  suits  at  law  or  in  equity  for  the  recovery  of  any 
estate,  property,  damages  or  demands  existing  in  favor  of  the  corpora- 
tion, and  in  his  or  their  discretion  to  compound  and  settle  with  any 
debtor  or  creditor  of  the  corporation,  or  with  persons  having  possession 
of  its  property  or  in  any  way  responsible  at  law  or  in  equity  to  the  cor- 
poration at  the  time  of  its  insolvency  or  suspension  of  business,  or  after- 
wards, upon  such  terms  and  in  such  manner  as  he  or  they  shall  deem 
just  and  beneficial  to  the  corporation,  and  in  case  of  mutual  dealings  be- 
tween the  corporation  and  any  person  to  allow  just  sets  offs  in  favor  of 
such  person  in  all  cases  in  which  the  same  ought  to  be  allowed  accord- 
ing to  law  and  equity;  a  debtor  who  shall  have  in  good  faith  paid  his 
debt  to  the  corporation  without  notice  of  its  insolvency  or  suspension  of 
business,  shall  not  be  liable  therefor,  and  the  receiver  or  receivers  or 
trustees  shall  have  power  to  sell,  convey  and  assign  all  the  said  estate, 
rights  and  interests,  and  shall  hold  and  dispose  of  the  proceeds  thereof 
under  the  directions  of  the  court  of  chancery;  the  word  receiver  as  used 
in  this  act  shall  be  construed  to  include  receivers  and  trustees  appointed 
as  provided  in  this  act. 

67.  Oatli  of  receiver.  Every  receiver  shall  before  acting  enter  into 
such  bond  and  comply  with  such  terms  as  the  court  may  prescribe,  and 

take  and  subscribe  the  following  oath   or  affirmation:   "I, ,  do 

swear  (or  afflrm)  that  I  will  faithfully,  honestly  and  impartially  execute 
the  powers  and  trusts  reposed  in  me  as  receiver,  for  the  creditors  and 

stockholders   of   the  ,    and    that   without   favor    or    affection,"    which 

oath  or  affirmation  shall  be  filed  in  the  office  of  the  clerk  in  chancery 
within  ten  days  after  the  taking  thereof. 

es.  Property  vested  in  receiver.  All  the  real  and  personal  property  of 
an   insolvent  corporation,   wheresoever   situated,   and  all   its   franchises. 
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rights,  privileges  and  effects  shall,  upon  the  appointment  of  a  receiver, 
forthwith  vest  in  him,  and  the  corporation  shall  be  divested  of  the  title 
thereto. 

69.  When  debts  bare  been  paid,  conrt  may  order  receiver  to  reconvey 
property;  court  may  dis.solve  corporation.  Whenever  a  receiver  shall 
have  been  appointed  as  aforesaid  and  it  shall  afterwards  appear  that  the 
debts  of  the  corporation  have  been  paid  or  provided  for,  and  that  there 
remains  or  can  be  obtained  by  further  contributions  sufficient  capital  to 
enable  it  to  resume  its  business,  the  court  of  chancery  may,  in  Its  discre- 
tion, a  proper  case  being  shown,  direct  the  receiver  to  reconvey  to  the 
corporation  all  its  property,  franchises,  rights  and  effects,  and  thereafter 
the  corporation  may  resume  control  of  and  enjoy  the  same  as  fully  as  if 
the  receiver  had  never  been  appointed;  and  in  every  case  in  which  the 
court  of  chancery  shall  not  direct  such  reconveyance,  said  court  may, 
in  its  discretion,  make  a  decree  dissolving  the  corporation  and  declaring 
its  charter  forfeited  and  void. 

70.  Upon  re-Organization,  may  issue  bonds  or  stock,  etc.,  to  creditors. 
Whenever  a  majority  in  interest  of  the  stockholders  of  such  corporation 
shall  have  agreed  upon  a  plan  for  the  re-organization  of  the  corporation 
and  a  resumption  by  it  of  the  management  and  control  of  its  property 
and  business,  such  corporation  may,  with  the  consent  of  the  court  of 
chancery,  upon  the  reconvej'ance  to  it  of  its  property  and  franchises, 
mortgage  the  same  for  such  amount  as  may  be  necessary  for  the  purposes 
of  such  re-organization;  and  may  issue  bonds  or  other  evidences  of  in- 
debtedness, or  additional  stock,  or  both,  and  use  the  same  for  the  full  or 
partial  payment  of  the  creditors  who  w^ill  accept  the  same,  or  otherwise 
dispose  of  the  same  for  the  purposes  of  the  re-organization. 

71.  Poorer  of  receivers  to  examine  vfitnesses,  etc.  Such  receiver  shall 
have  power  to  send  for  persons  and  papers  and  to  examine  any  persons, 
including  the  creditors  and  claimants,  and  the  president,  directors  and 
other  officers  and  agents  of  the  corporation,  on  oath  or  affirmation  (which 
oath  or  affirmation  the  receiver  may  administer),  respecting  its  affairs 
and  transactions  and  its  estate,  money,  goods,  chattels,  credits,  notes, 
bills,  and  choses  in  action,  real  and  personal  estate  and  effects  of  every 
kind,  and  also  respecting  its  debts,  obligations,  contracts  and  liabilities, 
and  the  claims  against  it;  and  if  any  person  shall  refuse  to  be  sworn  or 
affirmed,  or  to  make  answers  to  such  questions  as  shall  be  put  to  him,  or 
refuse  to  declare  the  whole  truth  touching  the  subject-matter  of  the  said 
examination,  the  court  of  chancery  may,  on  report  by  the  receiver,  com- 
mit such  person  to  prison,  there  to  remain  until  he  shall  submit  himself 
to  be  examined,  and  pay  all  the  costs  of  the  proceedings  against  him. 

72.  Power  to  search,  etc.  Such  receiver,  with  the  assistance  of  a  peace 
officer,  may  break  open,  in  the  daytime,  the  houses,  shops,  warehouses, 
doors,  trunks,  chests,  or  other  places  of  the  corporation  where  any  of  its 
goods,  chattels,  choses  in  action,  notes,  bills,  moneys,  books,  papers  or 
other  writings  or  effects,  have  been  usually  kept,  or  shall  be,  and  take 
possession  of  the  same,  and  of  the  lands  and  tenements  belonging  to  the 
corporation. 

73.  Acts  of  majority  of  receivers  valid;  may  be  removed  and  others  ap- 
pointed. Every  matter  and  thing  by  this  act  required  to  be  done  by  re- 
ceivers or  trustees  shall  be  good  and  effectual,  to  all  Intents  and  pur- 
poses, if  performed  by  a  majority  of  them;  and  the  court  of  chancery  may 
remove  any  receiver  or  trustee,  and  appoint  another  or  others  In  his  place 
or  fill  any  vacancy  which  may  occur. 

74.  Inventory  and  report.  Such  receiver,  as  soon  as  convenient,  shall 
lay  before  the  court  of  chancery  a  full  and  complete  inventory  of  all  the 
estate,  property  and  effects  of  the  corporation,  its  nature  and  probable 
value,  and  an  account  of  all  debts  due  from  and  to  It,  as  nearly  as  the 
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same  can  be  ascertained,  and  make  a  report  to  the  court  of  his  proceed- 
ings every  six  months  thereafter  during  the  continuance  of  the  trust. 

75.  Court  may  limit  time  for  creditors  to   make  proof  of  claims.     The 

court  of  chancery  may  limit  the  time  within  which  creditors  shall  pre- 
sent and  make  proof  to  such  receiver  of  their  respective  claims  against 
the  corporation,  and  may  bar  all  creditors  and  claimants  failing  so  to  do 
within  the  time  limited  from  participating  in  the  distribution  of  the  as- 
sets of  the  corporation;  the  court  may  also  prescribe  what  notice,  by 
publication  or  otherwise,  shall  be  given  to  creditors  of  such  limitation 
of  time. 

76.  Claims  to  be  under  oatb.  Every  claim  against  an  insolvent  corpo- 
ration shall  be  presented  to  the  receiver  in  writing  and  upon  oath;  and 
the  claimant,  if  required,  shall  submit  himself  to  such  examination  in  re- 
lation to  the  claims  as  the  receiver  shall  direct,  and  shall  produce  such 
books  and  prepare  papers  relating  to  the  claim  as  shall  be  required;  and 
the  receiver  shall  have  power  to  examine,  under  oath  or  affirmation,  all 
witnesses  produced  before  him  touching  the  claims,  and  shall  pass  upon 
and  allow  or  disallow  the  claims,  or  any  part  thereof,  and  notify  the 
claimants  of  his  determination. 

77.  Trial  by  jury  allowed  at  the  circuit.  Any  creditor  or  claimant  -Who 
shall  lay  his  claim  before  such  receiver  may,  at  the  same  time,  demand 
that  a  jury  shall  decide  thereon,  and  in  like  manner  the  receiver  may  de- 
mand that  the  same  shall  be  referred  to  a  jury;  and  in  either  case  such 
demand  shall  be  entered  on  the  minutes  of  the  receiver,  and  thereupon  an 
issue  shall  be  made  up  between  the  parties,  under  the  direction  of  one  of 
the  justices  of  the  supreme  court,  and  a  jury  impaneled,  as  in  other  cases, 
to  try  the  same  in  the  circuit  court  of  the  county  in  which  the  corpora- 
tion carried  on  its  business  or  had  its  principal  office;  the  verdict  of  the 
jury  shall  be  subject  to  the  control  of  the  supreme  court,  as  in  suits 
originally  instituted  therein,  and  when  rendered,  if  not  set  aside  by  the 
court,  shall  be  certified  by  the  clerk  of  the  supreme  court  to  the  receiver; 
the  creditor  shall  be  considered,  in  all  respects,  as  having  proved  hia 
debt  or  claim  for  the  amount  so  ascertained  to  be  due,  and  in  all  cases 
in  which  no  trial  by  jury  shall  be  demanded  the  court  of  chancery  shall 
have  jurisdiction  to  pass  upon  the  claims  presented  and  to  determine  the 
rights  of  the  claimants,  and  to  make  such  order  or  decree  touching  the 
same  as  shall  be  equitable  and  just. 

78.  Persons  aggrieved  by  proceedings  may  appeal.  Every  such  In- 
solvent corporation,  or  any  person  aggrieved  by  the  proceedings  or  deter- 
mination of  such  receiver  in  the  discharge  of  his  duty,  may  appeal  to  the 
court  of  chancery,  which  court  shall,  in  a  summary  way,  hear  and  deter- 
mine the  matter  complained  of,  and  make  such  order  touching  the  same 
as  shall  be  equitable  and  just. 

79.  Upon  application,  receiver  to  be  substituted  as  party  to  suits.  Such 
receiver  shall,  upon  application  by  him,  be  substituted  as  party  plaintiff 
or  complainant  in  the  place  and  stead  of  the  corporation  in  any  suit  or 
proceeding  at  law  or  in  equity  which  was  pending  at  the  time  of  his  ap- 
pointment. 

80.  Suits  not  to  abate  by  death  of  receiver.  No  action  against  a  re- 
ceiver of  a  corporation  shall  abate  by  reason  of  his  death,  but,  upon  sug- 
gestion of  the  facts  on  the  recond,  sliall  be  continued  against  his  suc- 
cessor, or  against  the  corporation  in  case  no  new  receiver  be  appointed. 

81.  Court  may  order  receiver  to  sell  lands,  etc.  "Where  property  of  an 
insolvent  corporation  is  at  the  time  of  the  appointment  of  a  receiver  en- 
cumbered with  mortgages  or  other  liens,  the  legality  of  which  is  brought 
In  question,  and  the  property  is  of  a  character  materially  to  deteriorate 
in  value  pending  the  litigation,  the  court  of  chancery  may  order  the  re- 
ceiver to  sell  the  same,  clear  of  encumbrances,  at  public  or  private  sale. 
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•for  the  best  price  that  can  be  obtained,  and  pay  the  money  into  the 
•court,  there  to  remain  subject  to  the  same  liens  and  equities  of  all  par- 
ties in  Interest  as  was  the  property  before  sale,  to  be  disposed  of  as  the 
court  shall  direct. 

82.  Receiver  may  sell  or  lease  principal  work,  chartered  rights,  etc. 
Whenever  a  receiver  of  a  corporation  shall  have  charge  of  a  canal,  rail- 
road, turnpike  or  other  work  of  a  public  nature,  in  which  the  value  of 
the  work  is  dependent  upon  the  franchise,  and  in  the  continuance  of 
which  the  public  as  well  as  the  stockholders  and  creditors  have  an  in- 
terest, the  receiver  may  sell  or  lease  the  principal  work  for  the  construc- 
tion whereof  the  said  corporation  was  organized,  together  with  all  the 
chartered  rights,  privileges  and  franchises  belonging  to  it  and  appertain- 
ing to  such  principal  work;  and  the  purchaser  or  purchasers,  lessee  or 
lessees  of  such  principal  vi  ork,  chartered  rights,  privileges  and  fran- 
chises, shall  thereafter  hold,  use  and  enjoy  the  same  during  the  whole 
of  the'  residue  of  the  term  limited  in  the  charter  of  s#id  corporation,  or 
during  the  term  in  such  lease  specified,  in  as  full  and  ample  a  manner 
as  such  corporations  could  or  might  have  used  and  enjoyed  the  same; 
subject,  however,  to  all  the  restrictions,  limitations  and  conditions  con- 
tained in  such  charter;  provided,  that  nothing  in  this  section  contained 
shall  be  so  construed  as  to  apply  to  or  in  anywise  affect  any  corporation 
authorized  by  law  to  exercise  banking  privileges. 

83.  Laborers  and  vForkmen  to  have  first  lien  on  assets.  In  case  of  the 
insolvency  of  any  corporation  the  laborers  and  workmen,  and  all  persons 
■doing  labor  or  service  of  whatever  character,  in  the  regular  employ  of 
such  corporation,  shall  have  a  first  and  prior  lien  upon  the  assets  thereof 
for  the  amount  of  wages  due  to  them  respectively  for  all  labor,  work  and 
services  done,  performed  or  rendered  within  two  months  next  preceding 
the  date  when  proceedings  in  insolvency  shall  be  actually  instituted  and 
begun  against  such  insolvent  corporation. 

84.  Chattel  mortgages  to  be  first  liens.  Such  liens  shall  be  prior  to  all 
other  liens  that  can  or  may  be  acquired  upon  or  against  such  assets, 
except  the  lien  and  encumbrance  of  a  chattel  mortgage,  recorded  more 
than  two  months  next  preceding  the  date  when  proceedings  in  insolvency 
shall  have  been  actually  instituted  against  such  insolvent  corporation, 
and  except  the  lien  and  encumbrance  of  a  chattel  mortgage  recorded 
within  two  months  next  preceding  the  date  when  proceedings  in  insol- 
vency shall  have  been  actually  instituted  against  such  insolvent  corpora- 
tion, for  money  loaned  or  for  goods  purchased  within  said  period  of  two 
months;  and  also  except  as  against  the  lien  of  mortgages  given  upon  the 
lands  and  real  estate  of  such  insolvent  corporations. 

85.  Compensation  of  receivers.  Before  distribution  of  the  assets  of  an 
insolvent  corporation  among  the  creditors  or  stockholders  the  court  of 
chancery  shall  allow  a  reasonable  compensation  to  the  receiver  for  his 
services  and  the  costs  and  expenses  of  the  administration  of  his  trust, 
and  the  costs  of  the  proceedings  in  said  court,  to  be  first  paid  out  of  said 
assets. 

8«.  How  distribution  made.  After  payment  of  all  allowances,  expenses 
and  costs,  and  the  satisfaction  of  all  special  and  general  liens  upon  the 
funds  of  the  corporation  to  the  extent  of  their  lawful  priority,  the  cred- 
itors shall  be  paid  proportionally  to  the  amount  of  their  respective  debts, 
«xcepting  mortgage  and  judgment  creditors  when  the  judgment  has  not 
been  by  confession  for  the  purpose  of  preferring  creditors;  and  the  cred- 
itors shall  be  entitled  to  distribution  on  debts  not  due,  making  in  such 
case  a  rebate  of  Interest,  when  interest  is  not  accruing  on  the  same; 
and  the  surplus  funds.  If  any,  after  payment  of  the  creditors  and  the 
costs,  expenses  and  allowances  aforesaid,  and  the  preferred  stockholders, 
shall  be  divided  and  paid  to  the  general  stockholders  proportionally,  ac- 
cording to  their  respective  shares. 
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VIII.   SERVICE  OF  PROCESS. 

87.  Process  against  corporations  of  this  state.  In  any  personal  action 
commenced  against  a  corporation  in  any  of  the  courts  of  law  of  this 
state,  the  first  process  to  be  made  use  of  may  be  a  summons,  a  copy 
whereof  shall  be  served  on  the  president,  or  other  head  officer  or  agent 
in  charge  of  its  principal  oflice  in  this  state,  or  left  at  his  dwelling-house 
or  usual  place  of  abode,  at  least  six  days  before  its  return;  and  in  case 
the  president  or  other  head  officer  or  agent  cannot  be  found  to  be  served 
with  process,  and  has  no  dwelling-house,  or  usual  place  of  abode  within 
this  state,  a  copy  of  the  summons  shall  be  served  on  the  clerk  or  secre- 
tary of  the  corporation,  if  any  there  be,  and  if  no  clerk  or  secretary, 
then  on  one  of  its  directors,  or  left  at  his  dwelling-house,  or  usual  place 
of  abode,  six  days  before  its  return. 

88.  Process  against  foreign  corporations.  In  all  personal  suits  or  ac- 
tions hereafter  brought  in  any  court  of  this  state,  against  any  foreign 
corporation,  process  may  be  served  upon  any  officer,  director,  agent,  clerk 
or  engineer  of  such  corporation,  either  personally  by  leaving  a  copy 
thereof  at  his  dwelling-house  or  usual  place  of  abode,  or  by  leaving  a 
copy  at  the  office,  depot,  or  usual  place  of  business  of  such  foreign  cor- 
poration; provided,  that  in  case  there  is  no  officer,  director,  agent,  clerk 
or  engineer  of  said  corporation  residing  in  this  state,  nor  any  office, 
depot  or  usual  place  of  business  in  this  state,  process  may  be  served  upon 
any  motorman,  conductor  or  servant  of  said  corporation  while  in  the  dis- 
charge of  his  duties.     (As  amended  by  L.  1908,  p.  176,  c.  113.) 

89.  AVhen  defendant  in  court.  When  the  sheriff  or  other  officer  shall 
return  such  summons  "served"  or  "summoned,"  the  defendant  shall  be 
considered  as  appearing  in  court,  and  may  be  proceeded  against  accord- 
ingly. 

90.  Proceedings  ^hen  summons  returned  "not  served"  or  "not  sum- 
moned." In  case  the  sheriff  or  other  officer  shall  return  a  summons,  is- 
sued against  any  corporation  of  this  state,  "not  served"  or  "not  sum- 
moned," and  an  affidavit  shall  be  made  to  the  satisfaction  of  the  court 
that  process  cannot  be  served  upon  it,  the  court  shall  make  an  order  di- 
recting the  defendant  to  cause  its  appearance  to  be  entered  to  the  action, 
on  a  day  to  be  specified  in  the  order,  a  copy  of  which  order  shall  be  in- 
serted in  one  of  the  newspapers  published  in  this  state,  for  at  least  three 
weeks,  once  in  each  week,  and  a  copy  thereof  shall  also  be  posted  in  three 
public  places  in  this  state,  as  shall  be  ordered  by  the  court,  for  at  least 
three  weeks,  and  if  the  defendant  shall  not  appear  within  the  time  lim- 
ited by  the  order,  or  within  such  further  time  as  the  court  shall  limit,, 
then,  on  proof  of  the  publication  and  posting  of  the  order,  the  court  shall 
order  the  clerk  to  enter  appearance  for  the  defendant,  and  thereupon  the 
action  shall  proceed  as  if  the  defendant  had  entered  its  appearance  to 
the  action. 

91.  Corporation  not  to  alien  lands  during  suit  if  order  for  publication 
is  made.  No  corporation  against  which  an  order  for  publication  shall  be 
made,  as  aforesaid,  shall  grant,  bargain,  sell,  alien  or  convey  any  lands, 
tenements  or  real  estate  in  this  state  (in  case  the  said  summons  issued' 
out  of  the  supreme  court),  or  in  the  county  in  which  the  said  summons 
shall  have  been  issued  (in  case  the  said  summons  issued  out  of  the  cir- 
cuit court  or  the  court  of  common  pleas),  of  which  it  shall  be  seized  or 
entitled  to  at  the  time  of  making  such  order,  until  the  plaintiff  in  the 
action  shall  be  satisfied  his  legal  demand,  or  until  judgment  shall  be  en- 
tered for  the  defendants;  and  the  said  action  shall  be  and  remain  a  lien 
on  such  lands,  tenements  and  real  estate,  from  the  time  of  entering  the 
said  order  for  publication  in  the  minutes  of  the  court,  and  the  said  lands, 
tenements  and  real  estate  shall  and  may  be  sold  on  execution,  as  if  no 
conveyance  had  been  made  by  the  said  corporation. 
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IX.   REMEDIES  AGAINST  OFFICERS  AND  STOCKHOLDERS. 

92.  Action  for  liability  imposed  by  act.  When  the  officers,  directors  or 
stockholders  of  any  corporation  shall  be  liable  to  pay  the  debts  of  the 
corporation,  or  any  part  thereof,  any  person  to  whom  they  are  liable  may 
have  an  action  against  any  one  or  more  of  them;  and  the  declaration 
shall  state  the  claim  against  the  corporation,  and  the  ground  on  which 
the  plaintiff  expects  to  charge  the  defendants  personally;  or  the  person 
to  whom  they  are  liable  may  have  his  remedy  by  bill  in  chancery. 

93.  Stocfebolders,  etc.,  who  pay  company's  debts  may  recover.  Any 
officer,  director  or  stockholder  who  shall  pay  any  debt  of  a  corporation 
for  which  he  is  made  liable  by  the  provisions  of  this  act,  may  recover  the 
amount  so  paid  in  an  action  against  the  corporation  for  money  paid  for 
its  use,  in  which  action  only  the  property  of  the  corporation  shall  be  lia- 
ble to  be  taken,  and  not  the  property  of  any  stockholder. 

94.  No  sale  or  satisfaction  to  be  had  of  property  until  judgment  is  ob- 
tained. No  sale  or  other  satisfaction  shall  be  had  of  the  property  of  any 
director  or  stockholder  for  any  debt  of  the  corporation  of  which  he  is 
such  director  or  stockholder  till  judgment  be  obtained  therefor  against 
such  corporation  and  execution  thereon  returned  unsatisfied,  but  any  suit 
brought  against  any  director  or  stockholder  for  such  debts  shall  stay 
after  execution  levied,  or  other  proceedings  to  acquire  a  lien,  until  such 
return  shall  have  been  made. 

X.  FOREIGN  CORPORATIONS., 

95.  Foreign  corporations  may  hold  and  convey  lands,  etc.  Any  corpo- 
ration created  by  any  other  state  or  by  any  foreign  state,  kingdom  or 
government  may  acquire  by  devise  or  otherwise  and  hold,  mortgage, 
lease  and  convey  real  estate  in  this  state  for  the  purpose  of  prosecuting 
Its  business  or  objects,  or  such  real  estate  as  it  may  acquire  by  way  of 
mortgage  or  otherwise,  in  the  payment  of  debts  due  such  corporation; 
provided,  such  foreign  state,  kingdom  or  government,  under  whose  laws 
such  corporation  was  created,  shall  not  be  at  the  time  of  such  purchase 
at  war  with   the  United  States.      [See  also  p.   683,  below.] 

96.  Foreign  corporations  subject  to  this  act.  Foreign  corporations 
doing  business  in  this  state  shall  be  subject  to  the  provisions  of  this  act, 
so  far  as  the  same  can  be  applied  to  foreign  corporations. 

97.  Foreign  corporations  to  file  copy  of  charter,  statement,  etc.,  before 
commencing  business.  Every  foreign  corporation,  except  banking,  insur- 
ance, ferry  and  railroad  corporations,  before  transacting  any  business 
in  this  state,  shall  file  in  the  office  of  the  secretary  of  state  a  copy  of  its 
charter  or  certificate  of  incorporation,  attested  by  its  president  and  sec- 
retary, under  its  corporate  seal,  and  a  statement  attested  in  like  manner 
of  the  amount  of  its  capital  stock  authorized  and  the  amount  actually 
issued,  the  character  of  the  business  which  it  is  to  transact  In  this  state, 
and  designating  its  principal  office  in  this  state  and  an  agent  who  shall 
be  a  domestic  corporation  or  a  natural  person  of  full  age  actually  resi- 
dent in  this  state,  together  with  his  place  of  abode,  upon  which  agent 
process  against  such  corporation  may  be  served,  and  the  agency  so  con- 
stituted shall  continue  until  the  substitution,  by  writing,  of  another 
agent;  upon  the  filing  of  such  copy  and  statement  the  secretary  of  state 
shall  issue  to  such  corporation  a  certificate  that  it  is  authorized  to  trans- 
act business  in  this  state,  and  that  the  business  is  such  as  may  be  law- 
fully transacted  by  corporations  of  this  state,  and  he  shall  keep  a  record 
of  all  such  certificates  issued. 

98.  Cannot  maintain  actions  until  certificate  of  secretary  of  state  Is 
obtained.  Until  such  corporation  so  transacting  business  in  this  state 
shall  have  obtained  said  certificate  of  the  secretary  of  state,  it  shall  not 
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maintain  any  action  in  this  state,  upon  any  contract  made  by  it  in  tiiis 
state;  provided,  that  nothing  herein  shall  prevent  the  enforcement  of  any 
contract  made  prior  to  the  fourteenth  day  of  March,  one  thousand  eight 
hundred  and  ninety-five. 

09.  Failure  to  appoint  agent  in  case  of  death  revokes  authority  to 
transact  business.  If  said  agent  shall  die,  remove  from  the  state  or  be- 
come disqualified,  such  corporation  shall  forthwith  file  in  the  office  of  the 
secretary  of  state  a  written  appointment  of  another  agent,  attested  in  the 
manner  above  provided,  and  in  case  of  the  omission  to  do  so  w^ithin  thirty 
days  after  such  death,  removal  or  disqualification,  then  the  secretary  of 
state,  upon  being  satisfied  that  such  omission  has  continued  for  thirty 
days,  shall,  by  entry  on  the  record  thereof,  revoke  the  certificate  of  au- 
thority to  transact  business  within  this  state,  and  process  against  such 
corporation  in  actions  upon  any  liability  incurred  within  this  state  before 
the  designation  of  another  agent  may,  after  such  revocation,  be  served 
upon  the  secretary  of  state;  at  the  time  of  such  service  the  plaintiff 
shall  pay  to  the  secretary  of  state  for  the  use  of  the  state  two  dollars, 
to  be  included  in  the  taxable  costs  of  such  plaintiff,  and  the  secretary  of 
state  shall  forthwith  mail  a  copy  of  such  process  to  such  corporation  at 
its  general  office  or  to  the  address  of  some  officer  thereof,  if  known  to 
him. 

100.  IJnlaivfui  to  transact  business  until  conditions  are  complied  fvith. 
Every  foreign  corporation  transacting  any  business  in  any  manner  what- 
soever, directly  or  indirectly,  in  this  state,  without  having  first  obtained 
authority  therefor,  as  hereinabove  provided,  shall  for  each  offense  for- 
feit to  the  state  the  sum  of  two  hundred  dollars,  to  be  recovered  with 
costs  in  an  action  prosecuted  by  the  .attorney-general  in  the  name  of  the 
state. 

101.  Foreign  corporations  to  pay  same  fees,  etc.,  imposed  upon  corpora- 
tions of  this  state  by  laws  of  other  states.  When,  by  the  laws  of  any 
other  state  or  nation,  any  other  or  greater  taxes,  fines,  penalties,  licenses, 
fees  or  other  obligations  or  requirements  are  imposed  upon  corporations 
of  this  state,  doing  business  in  such  other  state  or  nation,  or  upon  their 
agents  therein,  than  the  laws  of  this  state  imposed  upon  their  corpora- 
tions or  agents  doing  business  in  this  state,  so  long  as  such  laws  con- 
tinue in  force  in  such  foreign  state  or  nation,  the  same  taxes,  fines,  pen- 
alties, licenses,  fees,  obligations  and  requirements  of  whatever  kind  shall 
be  imposed  upon  all  corporations  of  such  other  state  or  nation  doing 
business  within  this  state  and  upon  their  agents  here;  provided,  that 
nothing  herein  shall  be  held  to  repeal  any  duty,  condition  or  requirement 
now  imposed  by  law  upon  such  corporations  of  other  states  or  nations 
transacting  business  in  the  state. 

103.  Writs  against  foreign  corporations;  hovr  served.  In  any  proceed- 
ing in  any  court  of  this  state  against  a  foreign  corporation  requiring 
the  use  of  any  prerogative  writ  such  writ  may  be  served  upon  the  pres- 
ident, vice-president,  secretary  or  other  head  officer,  or  any  director, 
either  personally  or  by  leaving  a  copy  at  the  dwelling-house  or  usual 
place  of  abode  of  such  officer  or  director,  or  upon  any  general  agent,  at- 
torney, solicitor,  superintendent  or  manager  of  such  corporation. 

103.  How  vrrits  may  be  enforced  upon  failnre  to  make  return,  etc.  In 
case  any  such  corporation,  after  the  service  of  any  such  writ,  as  afore- 
said, shall  neglect  or  refuse  to  make  a  proper  return  thereto,  or  shall 
neglect  or  refuse  to  obey  the  command  of  any  such  writ,  when  issued 
upon  any  judgment,  order  or  decree  of  the  supreme  court,  court  of  chan- 
cery, or  any  of  the  circuit  courts  of  this  state,  and  served  as  aforesaid, 
within  the  time  prescribed  by  such  writ,  said  court  may  enforce  such 
w^rits  by  attachment  or  sequestration  upon  the  property,  rights  and  cred- 
its of  the  corporation  within  this  state. 
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XI.  MERGER  OF  CORPORATIONS. 

104.  Corporations  of  this  state  may  merge  and  consolidate.      Any  two 

or  more  corporations  organized  or  to  be  organized  under  any  law  or  Iaw3 
of  this  state  for  the  purpose  of  carrying  on  any  kind  of  business  of  the 
same  or  a  similar  nature  may  merge  or  consolidate  into  a  single  corpo- 
ration, which  may  be  either  one  of  said  merging  or  consolidating  corpo- 
rations, or  a  new  corporation  to  be  formed  by  means  of  such  merger  and 
consolidation;  but  the  provisions  of  this  act  relative  to  merger  and  con- 
solidation shall  not  apply  to  any  railroad  company,  insurance  company 
(except  companies  for  the  insurance  or  guaranty  of  the  title  to  lands), 
banking  company,  savings  bank  or  other  corporation  intended  to  derive 
profit  from  the  loan  and  use  of  money,  turnpike  company  or  canal  com- 
pany. 

103.  Mode  and  proceedings  for  merger  and  consolidation.  The  con- 
solidation or  merger  shall  be  made  under  the  conditions,  provisions,  re- 
strictions, and  with  the  powers  hereinafter  mentioned: 

I.  The  directors  of  the  several  corporations  proposing  to  merge  or 
consolidate  may  enter  into  a  joint  agreement  under  the  corporate  seals 
of  the  respective  corporations,  for  the  merger  or  consolidation  of  said 
corporations,  and  prescribing  the  terms  and  conditions  thereof,  the  mode 
of  carrying  the  same  into  effect,  the  name  of  the  new  corporation  (if 
one  shall  be  so  formed  or  created),  or  of  the  consolidated  corporation, 
as  the  case  may  be;  the  number,  names  and  places  of  residence  of  the 
first  directors  and  officers  of  such  new  or  consolidated  corporation  (who 
shall  hold  their  offices  until  their  successors  be  chosen  or  appointed, 
either  according  to  law  or  according  to  the  by-laws  of  the  said  corpora- 
tion); the  number  of  shares  of  the  capital  stock,  whether  common  or 
preferred,  and  the  amount  or  par  value  of  each  share  of  such  new  or 
consolidated  corporation;  and  the  manner  of  converting  the  capital  stock 
of  each  of  said  merging  or  consolidating  corporations  into  the  stock  or 
obligations  of  such  new  or  consolidated  corporation,  and  in  case  of  the 
creation  of  a  new  corporation,  how  and  when  the  directors  and  officers 
shall  be  chosen  or  appointed;  together  with  all  such  other  provisions  and 
details  as  such  first-mentioned  directors  shall  deem  necessary  to  per- 
fect the  merger  consolidation  of  said  corporation. 

II.  The  agreement  shall  be  submitted  to  the  stockholders  of  each  of 
said  merging  or  consolidating  corporations,  separately,  at  a  meeting 
thereof,  to  be  called  for  the  purpose  of  taking  the  same  into  considera- 
tion; and  twenty  days'  notice  of  the  time,  place  and  object  of  such  meet- 
ing shall  be  mailed  to  the  last  known  post-office  address  of  each  of  such 
stockholders;  and  at  the  said  meetings  of  stockholders  the  said  agree- 
ment of  such  directors  shall  be  considered,  and  a  vote  of  the  stockholders 
of  each  corporation  by  ballot  shall  be  taken  separately,  for  the  adoption 
or  rejection  of  the  same,  each  share  of  stock  entitling  the  holder  thereof 
to  one  vote,  and  said  ballots  shall  be  cast  in  person  or  by  proxy;  and  if 
the  votes  of  the  holders  of  two-thirds  of  all  the  capital  stock  of  each 
of  the  said  merging  or  consolidating  corporations  shall  be  for  the  adop- 
tion of  said  agreement,  that  fact  shall  be  certified  thereon  by  the  secre- 
tary of  each  of  the  respective  corporations,  under  the  seal  thereof,  and 
the  agreement,  so  adopted  and  so  certified,  shall  be  filed  in  the  ofl^ce  of 
the  secretary  of  state,  and  shall  from  thence  be  deemed  and  taken  to  be 
the  agreement  and  act  of  merger  or  consolidation  of  the  said  corpora- 
tions, and  a  copy  of  said  agreement  and  act  of  merger  or  consolidation, 
duly  certified  by  the  secretary  of  state  under  the  seal  thereof,  shall  be 
evidence  of  the  existence  of  such  new  or  consolidated  corporation. 

106.  Corporations  merging  or  consolidating  sliall  be  one  corporation. 
Upon  making  and  perfecting  the  said  agreement  and  act  of  merger  or 
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consolidation,  and  filing  the  same  in  the  office  of  the  secretary  of  state, 
the  several  corporations  shall  be  one  corporation,  by  the  name  provided 
in  said  agreement  (in  case  a  new  corporation  shall  be  created  thereby), 
or  by  the  name  of  the  consolidated  corporation  into  which  said  other 
contracting  corporation  or  corporations  shall  be  so  merged  or  consol- 
idated, as  the  case  may  be,  and  possessing  all  the  rights,  privileges, 
powers  and  franchises,  as  well  of  a  public  as  of  private  nature,  and  being 
subject  to  all  the  restrictions,  disabilities  and  duties  of  each  of  such 
corporations  so  merged  or  consolidated,  except  as  altered  by  the  pro- 
visions of  this  act. 

107.  Rights  to  be  vested  in  ne^v  corporation.  Upon  the  consummation 
of  said  act  of  merger  or  consolidation,  all  and  singular,  the  rights,  privi- 
leges, powers  and  franchises  of  each  of  said  corporations,  and  all  prop- 
erty, real,  personal  and  mixed,  and  all  debts  due  on  whatever  account, 
as  well  for  stock  subscriptions  as  all  other  things  in  action  or  belonging 
to  each  of  such  corporations,  shall  be  vested  in  the  consolidated  corpora- 
tion; and  all  property,  rights,  privileges,  powers  and  franchises,  and  all 
and  every  other  interest  shall  be  thereafter  as  effectually  the  property 
of  the  consolidated  corporation  as  they  were  of  the  several  and  respec- 
tive former  corporations,  and  the  title  to  any  real  estate,  whether  by 
deed  or  otherwise,  under  the  laws  of  this  state,  vested  in  either  of  such 
corporations,  shall  not  revert  or  be  in  any  way  impaired  by  reason  of 
this  act;  provided,  that  all  rights  of  creditors  and  all  liens  upon  the 
property  of  either  of  said  former  corporations  shall  be  preserved  unim- 
paired, and  the  respective  former  corporations  may  be  deemed  to  con- 
tinue in  existence,  in  order  to  preserve  the  same;  and  all  debts,  liabilities 
and  duties  of  either  of  said  former  corporations  shall  thenceforth  attach 
to  said  consolidated  corporation,  and  may  be  enforced  against  it  to  the 
same  extent  as  if  said  debts,  liabilities  and  duties  had  been  incurred 
or  contracted  by  it. 

108.  Dissenting  stocicliolders  may  petition  oonrt  for  appointment  of  ap- 
praisers. If  any  of  the  corporations  so  authorized  to  merge  or  consol- 
idate shall  have  the  right  to  exercise  any  franchise,  for  public  use,  and 
any  stockholder  thereof  not  voting  in  favor  of  such  agreement  shall 
dissent  therefrom  and  shall  refuse  or  neglect  to  convert  his  stock  into 
the  stock  of  such  consolidated  corporation,  or  to  dispose  thereof  in  the 
manner  and  on  the  terms  specified  in  such  agreement,  such  dissenting 
stockholder  or  such  consolidated  corporation  may,  at  any  time  within 
thirty  days  after  the  adoption  and  filing  of  the  agreement  of  consolida- 
tion, apply  by  petition  to  the  circuit  court  of  the  county  in  which  the 
chief  office  of  the  corporation  whose  stockholders  shall  so  dissent  or 
neglect,  was  or  is  located,  on  reasonable  notice  to  be  prescribed  by  said 
court  to  said  consolidated  corporation,  or  to  such  dissenting  stockholder, 
as  the  case  may  be,  for  the  appointment  of  three  disinterested  appraisers 
to  appraise  the  full  market  value  of  his  stock,  without  regard  to  any 
depreciation  or  appreciation  thereof  in  consequence  of  the  said  merger 
or  consolidation,  and  whose  award  (or  that  of  a  majority  of  them)  when 
confirmed  by  the  said  court,  shall  be  final  and  conclusive  on  all  parties, 
and  said  consolidated  corporation  shall  pay  to  such  stockholder  the  value 
of  his  stock  as  aforesaid;  and  on  receiving  such  payment,  or  on  a  tender 
thereof,  or  in  case  of  any  legal  disability  or  absence  from  the  state,  on 
the  payment  of  such  award  into  said  court,  said  stockholder  shall  trans- 
fer his  stock  to  the  said  consolidated  corporation  to  be  disposed  of  by  the 
directors  thereof,  or  to  be  retained  for  the  benefit  of  the  remaining  stock- 
holders; and  in  case  the  said  award  is  not  so  paid  within  thirty  da.ya 
from  the  filing  of  said  award  and  confirmation  by  said  court,  and  notice 
thereof  to  be  given  in  the  manner  aforesaid  unto  said  stockholder  or 
said  consolidated  corporation,  the  amount  of  the  award  shall  be  a  judg- 
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ment  against  said  corporation,  and  may  be  collected  as  other  judgments 
in  said  court  are  by  law  collectible.      [See  also  p.  491,  below.] 

109.  Consolidated  corporation  antlioriased  to  Issue  bonds  and  mortgage 
property.  When  two  or  more  corporations  are  merged  or  consolidated 
the  consolidated  corporation  shall  have  power  and  authority  to  issue 
bonds  or  other  obligations,  negotiable  or  otherwise,  and  with  or  without 
coupons  or  interest  certificates  thereto  attached,  to  an  amount  sufficient 
with  its  capital  stock  to  provide  for  all  the  payments  it  will  be  required 
to  make  or  obligations  it  will  be  required  to  assume,  in  order  to  effect 
such  merger  or  consolidation;  to  secure  the  payment  of  which  bonds  or 
obligations  it  shall  be  lawful  to  mortgage  its  corporate  franchises, 
rights,  privileges  and  property,  real,  personal  and  mixed;  provided,  such 
bonds  shall  not  bear  a  greater  rate  of  Interest  than  six  per  centum  per 
annum;  the  consolidated  corporation  may  purchase,  acquire,  hold  and 
dispose  of  the  stocks  of  other  corporations  of  this  state  or  elsewhere, 
and  exercise  in  respect  thereto  all  the  powers  of  stockholders  thereof, 
and  may  issue  capital  stock,  either  common  or  preferred,  or  both,  to 
such  an  amount  as  may  be  necessary,  to  the  stockholders  of  such  merging 
or  consolidating  corporations  in  exchange  or  payment  for  their  original 
shares,  in  the  manner  and  on  the  terms  specified  in  the  agreement  of 
merger  or  consolidation;  which  may  fix  the  amount  and  provide  for  the 
issue  of  preferred  stock  based  on  the  property  or  stock  of  the  merging 
or  consolidating  corporations  conveyed  to  the  consolidated  corporation, 
as  well  as  upon  money  capital  paid  in. 

XII.   TAXATION. 

110.  Real  and  per.sonal  property;  how  taxed.  All  real  and  personal 
property  of  every  corporation  shall  be  taxed  the  same  as  the  real  and 
personal  property  of  an  individual;  provided,  that  this  action  shall  not 
apply  to  railway,  turnpike,  insurance,  canal  or  banking  corporations, 
or  to  savings  banks,  or  to  cemeteries,  church  property,  or  purely  charita- 
ble or  educational  associations.     [See  also  p.  708,  below.] 

XIII.  LOST  CERTIFICATES  OP  STOCK. 

111.  New  certificates  Is.sned  for  certiflcates  lost  or  destroyed.  Every 
corporation  may  issue  a  new  certificate  of  stock  in  the  place  of  any  cer- 
tificate theretofore  issued  by  it,  alleged  to  have  been  lost  or  destroyed, 
and  the  directors  authorizing  such  issue  of  a  new  certificate  may,  in  their 
discretion,  require  the  owner  of  the  lost  or  destroyed  certificate,  or  his 
legal  representatives,  to  give  the  corporation  a  bond,  in  such  sum  as 
they  may  direct,  as  indemnity  against  any  claim  that  may  be  made 
against  such  corporation;  a  new  certificate  may  be  issued  without  requir- 
ing any  bond  when,  in  the  judgment  of  the  directors,  it  is  proper  so  to  do. 

112.  Proceedings  on  refusal  to  issue  new  certificate.  Whenever  any 
corporation  shall  have  refused  to  issue  a  new  certificate  of  stock  in 
place  of  one  theretofore  issued  by  it,  or  by  any  corporation  of  which 
it  is  the  lawful  successor,  alleged  to  have  been  lost  or  destroyed,  the 
owner  of  the  lost  or  destroyed  certificate,  or  his  legal  representatives, 
may  apply  to  the  circuit  court  of  the  county  in  which  the  principal  office 
of  the  corporation  is  located  for  an  order  requiring  the  corporation  to 
show  cause  why  it  should  not  be  required  to  issue  a  new  certificate  of 
stock  in  place  of  the  one  so  lost  or  destroyed;  such  application  shall  be 
by  petition,  duly  verified,  in  which  shall  be  stated  the  name  of  the  cor- 
poration, the  number  and  date  of  the  certificate,  if  known  or  ascertain- 
able by  the  petitioner,  the  number  of  shares  of  stock  named  therein  and 
to  whom  issued,  and  a  statement  of  the  circumstances  attending  such 
loss  or  destruction;  thereupon  said  court  shall  make  an  order  requiring 
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the  corporation  to  show  cause,  at  a  time  and  place  therein  mentioned, 
why  It  should  not  be  required  to  issue  a  new  certificate  of  stock  in  place 
of  the  one  described  in  the  petition;  a  copy  of  the  petition  and  order 
shall  be  served  upon  the  president  or  other  head  officer  of  the  corpora- 
tion, or  on  the  cashier,  secretary  or  treasurer  thereof,  personally,  at 
least  ten  days  before  the  time  designated  in  the  order. 

113.  Court  may  proceed  in  summary  manner.  At  the  time  and  place 
specified  in  the  order,  and  on  proof  of  due  service  thereof,  the  court  shall 
proceed  in  a  summary  manner  and  in  such  mode  as  it  may  deem  advisable 
to  hear  the  proof  and  allegations  offered  in  behalf  of  the  petitioner,  or 
the  corporation,  or  other  interested  party,  relative  to  the  subject-matter 
of  inquiry,  and  if  upon  such  inquiry  ihe  court  shall  be  satisfied  that  the 
petitioner  is  the  lawful  owner  of  the  number  of  shares  of  the  capital 
stock,  or  any  part  thereof,  described  in  the  petition,  and  that  the  certifi- 
cate therefor  has  been  lost  or  destroyed  and  cannot,  after  due  diligence, 
be  found,  and  that  no  sufficient  cause  has  been  shown  why  a  new  certifi- 
cate should  not  be  issued  in  place  thereof,  it  shall  make  an  order  requir- 
ing the  corporation  or  other  party,  within  such  time  as  shall  be  therein 
designated,  to  issue  and  deliver  to  the  petitioner  a  new  certificate  for 
the  number  of  shares  of  the  capital  stock  of  the  corporation,  which  shall 
be  specified  in  the  order  as  owned  by  the  petitioner,  and  the  certificate 
for  which  shall  have  been  lost  or  destroyed;  in  making  the  order  the 
court  shall  direct  that  the  petitioner  deposit  such  security,  or  file  such 
bond  in  such  form  and  with  such  security  as  to  the  court  shall  appear 
sufficient  to  indemnify  any  person  other  than  the  petitioner  who  shall 
thereafter  appear  to  be  the  lawful  owner  of  such  certificate  stated  to  be 
lost  or  stolen;  and  the  court  may  also  direct  publication  of  such  notice, 
either  preceding  or  succeeding  the  making  of  such  final  order,  as  it  shall 
deem  proper;  any  person  who  shall  thereafter  claim  any  rights  under  the 
certificate  so  lost  or  destroyed,  shall  have  recourse  to  said  indemnity, 
and  the  corporation  shall  be  discharged  from  all  liability  to  such  person 
by  reason  of  compliance  with  the  order;  and  obedience  to  said  order  may 
be  enforced  by  the  court  by  attachment  against  the  officers  of  the  cor- 
poration, on  proof  of  their  refusal  to  comply  with  the  same. 

XIV.  FEES   ON   FILING   CERTIFICATES.      SUNDRY   PROVISIONS. 

114.  Fees  on  filing  eertifleatea.  On  filing  any  certificate  or  other  paper, 
relative  to  corporations,  in  the  office  of  the  secretary  of  state,  the  follow- 
ing fees  and  taxes  shall  be  paid  to  the  secretary  of  state,  for  the  use 
of  the  state:  for  certificate  of  incorporation,  twenty  cents  for  each  thou- 
sand dollars  of  the  total  amount  of  capital  stock  authorized,  but  in  no 
case  less  than  twenty-five  dollars;  increase  of  capital  stock,  twenty  cents 
for  each  thousand  dollars  of  the  total  increase  authorized,  but  in  no  case 
less  than  twenty  dollars;  consolidation  and  merger  of  corporations, 
twenty  cents  for  each  thousand  dollars  of  capital  authorized,  beyond  the 
total  authorized  capital  of  the  corporations  merged  or  consolidated,  but 
in  no  case  less  than  twenty  dollars;  extension  or  renewal  of  corporate 
existence  of  any  corporation,  the  same  as  required  for  the  original  cer- 
tificate of  organization  by  this  act;  dissolution  of  corporation,  change  of 
name,  change  of  nature  of  business,  amended  certificates  of  organization 
(other  than  those  authorizing  increase  of  capital  stock),  decrease  of 
capital  stock,  increase  or  decrease  of  par  value  or  of  number  of  shares, 
twenty  dollars;  for  filing  list  of  officers  and  directors,  one  dollar;  filing 
copy  of  charter  and  statement  of  foreign  corporation  and  issuing  certifi- 
cate of  authority  to  transact  business,  ten  dollars;  and  for  all  certificates 
not  hereby  provided  for,  five  dollars;  provided,  that  no  fees  shall  be  re- 
quired to  be  paid  by  any  religious  or  charitable  society  or  association,  or 
educational  association  having  no  capital  stock. 
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lt5.  Surviving   Incorporators    may    designate    others   for    organization. 

When  one  or  more  of  the  commissioners  or  incorporators  of  any  corpora- 
tion, created  by  or  under  any  general  or  special  act,  shall  have  died  be- 
fore the  corporation  shall  have  been  organized,  pursuant  to  law,  the  sur- 
vivors or  survivor  may  in  writing  designate  other  persons  who  may  take 
the  place  and  act  instead  of  those  deceased,  in  the  organization;  and  the 
organization  so  effected  by  their  aid  shall  be  as  effectual  in  law  as  if  it 
had  been  effected  by  all  the  original  commissioners  or  incorporators. 

116,  mutual  association  may  create  capital  stock.  The  members  of  any 
mutual  association  heretofore  or  hereafter  incorporated,  may  provide  for 
and  create  a  capital  stock  of  such  corporation,  upon  the  consent  in  writ- 
ing of  all  the  members  of  corporation,  and  may  provide  for  the  payment 
of  such  stock,  and  fix  and  prescribe  the  rights  and  privileges  of  the 
stockholders  therein. 

117.  Secretary  of  .state  to  compile  and  publish  list  o£  corporations.  The 
secretary  of  state  shall  annually  compile  from  the  records  of  his  office, 
and  publish  a  complete  list,  in  alphabetical  order,  of  the  original  and 
amended  certificates  of  incorporation  filed  during  the  preceding  year,  to- 
gether with  the  location  of  the  principal  office  of  each  in  this  state,  the 
name  of  the  agent  in  charge  thereof,  the  amount  of  the  authorized  capital 
stock,  the  amount  with  which  business  is  to  be  commenced,  the  date  of 
filing' the  certificate  and  the  period  for  which  the  corporation  is  to  con- 
tinue. 

118  Repealer;  vested  rights  not  impaired.  The  act  entitled  "An  act 
concerning  corporations"  (Revision),  approved  April  seventh,  one  thou- 
sand eight  hundred  and  seventy-five,  and  all  acts  amendatory  thereof 
and  supplemental  thereto,  except  so  far  as  herein  expressly  re-enacted, 
are  hereby  repealed;  but  no  existing  corporation  shall  be  thereby  dis- 
solved, nor  shall  the  powers  specified  in  its  charter  or  certificate  of  in- 
corporation be  thereby  impaired  or  limited,  and  vested  rights  acquired 
under  the  repealed  acts  and  actually  exercised  and  enjoyed  shall  not  be 
divested  or  disturbed,  but  no  special  provision  relating  to  taxation,  or 
immunity  or  exemption  therefrom,  contained  in  any  special  charter,  shall 
be  revived  or  continued  by  anything  in  this  act;  all  acts  and  parts  of 
acts,  general  and  special,  inconsistent  with  this  act  are  hereby  repealed; 
but  this  repealer  shall  not  revive  any  act  heretofore  repealed. 

119.  Corporations  may  extend  corporate  existence.  Any  corporation, 
created  by  special  charter,  or  under  a  general  law,  for  any  objects  which 
are  allowed  by  this  act,  may  extend  its  corporate  existence  in  the  man- 
ner prescribed  in  the  twenty-seventh  section  of  this  act;  provided,  that 
If  such  corporation  possesses  franchises,  powers,  privileges,  immunities 
or  advantages  which  could  not  be  obtained  under  this  act,  such  extension 
shall  not  continue,  renew  or  extend  such  franchises,  powers,  privileges, 
Immunities  or  advantages,  but  the  filing  of  the  certificate  of  extension 
shall  operate  as  a  waiver  and  abandonment  of  such  franchises,  powers, 
privileges  and  advantages.     (Added  by  P.  L.  1S97,  p.  11,  c.  1.) 


AN  ACT  TO  rnoviDE  in  terms  for  cumulative  voting  in  corporations 

ISSUING   OR   AUTHORIZED   TO   ISSUE    SHARES   OF   CAPITAL   STOCK. 1 

1.  Cumulative  voting.  The  certificate  of  incorporation,  original  or 
amended,  of  any  corporation  now  or  hereafter  organized  under  the  laws 
of  this  state  and  thereunder  issuing  or  authorized  to  issue  shares  of  its 
capital  stock,  may  provide  that  at  all  elections  of  directors,  managers 
or  trustees,  each  stockholder  shall  be  entitled  to  as  many  votes  as  shall 


1— Approved  March  23,  1900,  P.  L.  1900,  p.  418,  c.  172. 
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equal  the  number  of  his  shares  of  stock  multiplied  by  the  number  of  di- 
rectors, manag-ers  or  trustees  to  be  elected,  and  that  he  may  cast  all  of 
such  votes  for  a  single  director,  manager  or  trustee  or  may  distribute 
them  among  the  number  to  be  voted  for,  or  any  two  or  more  of  them  as 
he  may  see  fit,  which  right,  when  exercised,  shall  be  termed  cumulative 
voting. 

a.  This  act  shall  not  be  construed  as  affecting  in  any  wise  the  determi- 
nation of  whether  or  not  the  right  of  cumulative  voting  has  been  here- 
tofore granted  by  implication  or  the  right  of  cumulative  voting,  if  any, 
granted  specifically  by  special  charter  or  certificate  of  incorporation. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  concerning  corpora- 
tors" (Revision  of  1896),  approved  April  twenty- first,  one 
thousand  eight  hundred  and  ninety-six. l 

1.  Every  certificate  and  repoit  must  give  address  ot  New^  Jersey  office 
and  name  of  agent.  Every  certificate,  report  or  statement  now  or  here- 
after required  by  any  law  of  this  state  to  be'  made  to  any  officer  or  de- 
partment of  this  state,  or  to  be  published,  filed  or  recorded  by  any  cor- 
poration, domestic  or  foreign,  shall,  in  addition  to  tlie  other  matter 
required  by  law,  set  forth  the  location  (town  or  city,  street  and  number, 
if  number  there  be)  of  its  principal  ofl!ice  in  this  state,  and  the  name  of 
the  agent  therein  and  in  charge  thereof,  and  upon  whom  process  against 
the  corporation  may  be  served;  no  certificate,  statement  or  report  shall 
hereafter  be  received,  filed  or  recorded  by  any  officer  or  in  any  oflJce  of 
this  state  unless  the  same  shall  comply  with  the  foregoing  provisions; 
such  office  of  any  domestic  corporation  so  registered  shall  be  and  be 
deemed  the  office  and  post-office  address  of  such  domestic  corporation,  its 
officers,  directors  and  stockholders,  and  whenever  by  the  provisions  of 
any  law  of  this  state  any  notice  is  required  to  be  given  to  the  corpora- 
tion, its  officers,  stockholders  or  directors,  such  notice  shall  be  sent  by 
mail  or  otherwise,  as  the  law  may  require,  to  such  registered  office,  and 
such  notice  so  given  shall  be  and  be  deemed  sufficient  notice;  whenever 
by  any  law  of  this  state  in  any  such  certificate,  report  or  statement,  the 
residence  or  post-office  address  of  any  incorporator,  stockholder,  di- 
rector or  other  officer  is  required  to  be  set  forth  or  given,  it  shall  be  and 
be  deemed  a  full  compliance  with  such  provision  to  give  as  such  post- 
office  address,  the  post-office  address  of  the  registered  office  of  the  com- 
pany within  this  state. 

2.  Repealer;  time  when  act  takes  effect.  All  acts  and  parts  of  acts  in- 
consistent with  this  act  are  hereby  repealed,  and  this  act  shall  take  effect 
May  the  first,  one  thousand  eight  hundred  and  ninety-eight. 


A  SUPPLEMENT  to  "an  act  concerning  corporations"  approved 

APRIL  TWENTY'-FIRST,   ONE    THOUSAND   EIGHT    HUNDRED   AND   NINETY- 
SIX.2 

1.  Change  of  location  of  office.  The  board  of  directors  of  any  corpora- 
tion, organized  under  the  laws  of  this  state,  may  change  the  location  of 
the  principal  office  of  such  corporation  within  this  state  to  any  other 
place  within  this  state  by  resolution  adopted  at  a  regular  or  special 
meeting  of  such  board,  by  the  votes  of  at  least  two-thirds  of  the  mem- 


1 — ^Approved  April  20,  1898;  P.  L.  1898,  p.  410,  c.  173. 
2 — Approved  April  8,  1897,  P.  L.  1897,  p.  175,  c.   85. 
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bers  of  such  board;  provided,  that  no  certificate  shall  be  required  to  be 
filed  of  the  removal  of  any  ofBce  from  one  point  to  another  in  the  same 
town,  township  or  city  in  this  state. 

2.  Copy  of  resolution  to  be  filed  in  office  of  secretary  of  state;— fee. 
Upon  the  adoption  of  a  resolution  as  aforesaid,  a  copy  thereof  shall  be 
filed  in  the  office  of  the  secretary  of  state,  signed  by  the  president  and 
secretary  of  such  corporation,  and  sealed  witli  its  corporate  seal;  for 
filing  the  said  certificate,  the  secretary  of  state  shall  charge  a  fee  of  five 
dollars. 

3.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


A  SUPPLEMENT  TO  "an  act  concerning  corporations"    (Revision 
OF   1896)    approved  April  twenty-first,  one  thousand  eight 

HUNDRED  AND   NINETY-SIX.  1 

1.  Certain  fvords  not  to  be  part  of  name  of  corporation.  No  corpora- 
tion shall  hereafter  be  organized  under  the  provisions  of  "An  act  con- 
cerning corporations"  (Revision  of  1896),  approved  April  twenty-first, 
one  thousand  eight  hundred  and  ninety-six,  or  any  amendment  thereof 
or  supplement  thereto,  with  the  words  "insurance"  or  "safe  deposit"  or 
"trust  company"  or  "bank"  as  a  part  of  its  name,  and  no  certificate  of 
Incorporation  shall  be  hereafter  received  for  filing  or  record  or  be  filed 
or  recorded  in  any  office  in  this  state  for  the  purpose  of  effectuating  its 
incorporation. 

2.  Corporations  already  organized  not  to  incorporate  certain  vt'ords  in 
name.  No  corporation  heretofore  organized  or  doing  business  under  the 
aforesaid  act  shall,  by  change  or  amendment  of  its  name,  use  the  words 
"insurance"  or  "safe  deposit"  or  "trust  company"  or  "bank"  or  any  of 
them  as  part  of  its  name,  and  no  certificate  of  change  or  amendment 
shall  be  hereafter  received  for  filing  or  record  or  be  filed  or  recorded  in 
any  office  in  this  state  for  the  purpose  of  effectuating  such  change. 

3.  Not  to  apply  to  corporations  heretofore  formed.  Nothing  herein 
contained  shall,  however,  be  construed  to  apply  to  or  affect  the  name  of 
any  corporation  whose  certificate  of  incorporation  has  heretofore  been 
filed  with  the  secretary  of  this  state. 

4.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  concerning  corpora- 
tions" (Revision  of  1896),  approved  april  twenty-first,  one 
thousand  eight  hundred  and  ninety-six. 2 

1.  Personal  liabilities  created  by  statntes  of  other  states  not  to  be  en- 
forced In  this  state.  No  action  or  proceeding  shall  be  maintained  in  any 
court  of  this  state  against  any  stockholder,  officer  or  director  of  any 
domestic  corporation  for  the  purpose  of  enforcing  any  statutory  per- 
sonal liability  of  such  stockholder,  officer  or  director  for  or  upon  any 
debt,  default  or  obligation  of  such  corporation,  whether  such  statutory 
personal  liability  be  deemed  penal  or  contractual,  if  such  statutory  per- 
sonal liability  be  created  by  or  arise  from  the  statutes  or  laws  of  any 
other  state  or  foreign  country. 

2.  No  action  or  proceeding  by  creditor  to  enforce  liability  under  for- 
eign statute.     No  action  or  proceeding  shall  be  maintained  in  any  court 


1 — Approved  March  30,  1897,  P.  L.  1897,  p.  124,  c.  50. 
2 — Approved  April  23,  1897,  P.  L.  1S97,  p.  274,  c.  155. 
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of  law  of  this  state  against  any  stockholder,  ofHcer  or  director  of  any 
domestic  or  foreign  corpoiation  by  or  on  behalf  of  any  creditor  of  such 
corporation  to  enforce  any  statutory  personal  liability  of  such  stock- 
holder, officer  or  director  for  or  upon  any  debt,  default  or  obligation  of 
such  corporation,  whether  such  statutory  personal  liability  be  deemed 
penal  or  contractual,  if  such  statutory  personal  liability  be  created  by  or 
arise  from  the  statutes  or  laws  of  any  other  state  or  foreign  country, 
and  no  pending  or  future  action  or  proceeding  to  enforce  any  such  statu- 
tory personal  liability  shall  be  maintained  in  any  court  of  this  state 
other  than  in  a  nature  of  an  equitable  accounting  for  the  proportionate 
benefit  of  all  parties  interested  to  which  such  corporation  and  its  legal 
representatives,  if  any,  and  all  of  its  creditors  and  all  of  its  stockholders 
shall  be  necessary  parties. 

3.  Time  when  act  takes  eflEect.     This  act  shall  take  effect  immediately. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  concerning  corpora- 
tions" (Revision  of  1896),  approved  april  twenty-first,  one 
thousand  eight  hundred  and  ninety-six.  1 

1.  Incorporators  may  amend  certificate  of  Incorporation  before  pay- 
ment of  capital.  It  shall  be  lawful  for  the  incorporators  of  any  incor- 
poration, before  the  payment  of  any  part  of  its  capital,  to  record  with 
the  clerk  of  the  county  in  which  its  original  certificate  of  incorporation 
was  recorded  and  file  with  the  secretary  of  state,  an  amended  certificate 
duly  signed  by  the  incorporators  named  in  the  original  certificate  of  in- 
corporation, and  duly  acknowledged  or  proved  as  required  for  certificates 
of  incorporation  under  the  act  to  which  this  is  a  supplement,  modifying, 
changing  or  altering  its  original  certificate  of  incorporation,  in  whole  or 
in  part,  which  amended  certificate  shall  take  the  place  of  the  original 
certificate  of  incorporation,  and  shall  be  deemed  to  have  been  filed  and 
recorded  on  the  date  of  the  filing  and  recording  of  the  original  certificate; 
provided,  however,  that  nothing  herein  shall  permit  the  insertion  of  any 
matter  not  in  conformity  with  the  act  to  which  this  is  a  supplement;  and 
provided,  however,  that  this  act  shall  not  in  any  manner  affect  any  pro-» 
ceedings  pending  in  any  court;  for  filing  said  amended  certificate  of  in- 
corporation, the  secretary  of  state  shall  charge  a  fee  of  twenty  dollars; 
provided,  that  where  the  total  authorized  capital  stock  of  the  corpora- 
tion is  increased  by  said  amended  certificate  the"  secretary  of  state  shall 
charge  an  additional  fee  of  twenty  cents  for  each  one  thousand  dollars 
of   said  increase. 

[Sections  2,  3  and  4  are  amendatory  of  sections  8,  33  and  34  of  the  act 
concerning  corporations,  supra.] 

5.  Repealer;  time  when  act  takes  effect.  All  acts  and  parts  of  acts  in- 
consistent with  this  act  are  hereby  repealed,  and  this  act  shall  take 
effect  May  the  first,  one  thousand  eight  hundred  and  ninety-eight. 


AN    ACT    TO    AJMEND    AN    ACT    ENTITLED    "AN    ACT    CONCERNING    CORPORA- 
TIONS"   (Revision  of  1896),  approved  april  twenty-first,  one 

THOUSAND  EIGHT  HUNDHED  AND  NINETY-SIX.2 

1.  [Amendatory  of  §   16,  p.   464,   supra.] 

2.  Retirement  of  preferred  stock  by  Issne  of  bonds;  bonds  may  be  con- 
verted into  common  stock.     With  the  consent  of  two-thirds  in  interest 


1— Approved  April  19,  1898,  P.  L.  1898,  p.  407,  c.  172. 
2 — Approved  March  28,  1902,  P.  L.   1902,  p.  217,  c.  58. 
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of  each  class  of  the  stockholders  present  In  person  or  by  proxy  at  a 
meeting  called  in  the  manner  provided  in  section  twenty-seven,  every 
corporation  organized  under  this  act  that  shall  have  issued  preferred 
stock,  entitling  the  holders  thereof  to  receive  dividends  at  a  rate  ex- 
ceeding five  per  centum  per  annum,  and  that  shall  have  continuously 
declared  and  paid  dividends  at  such  rate,  on  such  preferred  stock  for 
the  period  of  at  least  one  year  next  preceding  the  meeting,  and  whose 
in  the  certificate  thereof  filed  with  the  secretary  of  state,  be  certified  not 
floating  or  unfunded  debt  at  the  time  of  the  stockholders'  meeting  shall, 
to  exceed  ten  per  centum  of  the  par  amount  of  the  preferred  stock  then 
outstanding,  and  whose  assets  at  such  time,  after  deducting  the  amount 
of  Its  Indebtedness,  shall  be  certified  in  the  judgment  of  the  officers 
making  such  certificate  to  be  at  least  equal  to  the  amount  of  preferred 
stock  issued  and  outstanding,  may,  with  the  consent  of  the  holder  of  any 
such  preferred  stock,  redeem  and  retire  the  preferred  stock  of  such 
holder,  out  of  bonds  or  out  of  the  proceeds  of  bonds  of  the  corporation, 
bearing  interest  at  a  rate  not  exceeding  five  per  centum  per  annum,  the 
principal  of  such  bonds  being  made  payable  at  a  date  not  less  than  ten 
years  from  the  date  thereof;  every  corporation  organized  under  this  act 
may,  from  time  to  time,  in  the  manner  above  provided,  issue  bonds, 
which,  if  therein  so  declared,  shall  be  convertible  at  par  at  the  option 
of  the  holder,  into  fully-paid  common  stock  of  the  corporation  at  par, 
within  any  period  therein  prescribed  not  less  than  two  years  from  the 
issue  thereof;  and  in  such  case  the  board  of  directors  may  authorize  the 
issue  of  the  common  stock  into  which  such  bonds,  by  their  terms,  shall 
be  convertible. 

3.  Repealer.     All  acts  and  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed. 

4.  Time  Trhen  act  takes  effect.     This  act  shall  take  effect  immediately. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  concekning  corpora- 
tions" (Revision  of  1896),  approved  april  twenty-sixth,  one 
thousand  eight  hundred  and  ninety-six. 1 
1.  Proceedings  in  case  of  dissenting  stocltholder.  Upon  the  merger  or 
consolidation  of  any  two  or  more  corporations,  which  do  not  have  the 
right  to  exercise  any  franchise  for  public  use,  into  a  single  corporation  as 
provided  by  the  act  to  which  this  act  is  a  supplement,  if  any  stockholder 
in  any  of  said  merging  or  consolidating  corporations  not  voting  in  favor 
of  such  agreement  of  merger  or  consolidation,  shall  dissent  therefrom 
and  shall  refuse  or  neglect  to  convert  his  stock  into  the  stock  of  such 
consolidated  corporation,  or  to  dispose  thereof  in  the  manner  and  on  the 
terms  specified  in  such  agreement,  such  dissenting  stockholder  may,  at 
any  time  within  thirty  days  after  the  adoption  and  filing  of  the  agree- 
ment of  consolidation,  apply  by  petition  to  the  circuit  court  of  the  county 
in  which  the  chief  office  of  the  corporation,  whose  stockholder  shall  so 
dissent  or  neglect,  was  or  is  located,  on  reasonable  notice  to  be  pre- 
scribed by  said  court  to  said  consolidated  corporation  for  the  appoint- 
ment of  three  disinterested  appraisers  to  appraise  the  full  market  value 
of  his  stock  without  regard  to  any  depreciation  or  appreciation  thereof 
in  consequence  of  the  said  merger  or  consolidation;  and  thereafter  the 
proceedings  and  the  rights  and  remedies  of  the  respective  parties  shall 
be  the  same  as  is  provided  in  the  act  to  which  this  act  is  a  supplement 
In  the  case  of  the  appointment  of  appraisers  to  appraise  the  market 
value  of  stock  of  dissenting  stockholders  of  corporations  enjoying  the 

1— Approved  April  10,  1902,  P.  L.  1902,  p.  700,  c.  241. 
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right  to  exercise  any  franchise  for  public  use;  and  the  judgment  upon 
the  award  as  provided  for  therein,  shall  be  a  judgment  against  said 
consolidated  corporation,  and  shall  be  a  lien  on  all  the  property  and  as- 
sets acquired  by  the  consolidated  corporation  from  the  corporation  so 
merged,  subject  only  to  such  liens  as  existed  against  said  property  and 
assets  at  the  time  of  such  merger  or  consolidation. 

2.  Act  not  to  limit  or  repeal.  Nothing  herein  shall  in  anywise  limit, 
repeal  or  supersede  the  provisions  of  the  one  hundred  and  eighth  sec- 
tion of  the  act  to  which  this  is  a  supplement. 

3.  Time  when  act  takes  eflfect.     This  act  shall  take  effect  immediately. 


SUPPLEMENT  to  "an  act  concerning  corporations    (Revision  of 

1896),"  APPROVED  APRIL  TWENTY-FIRST,  ONE  THOUSAND  EIGHT  HUN- 
BRED  AND  NINETY-SIX.  1 

1.  Existence  of  corporation  assumed.  In  every  suit  or  judicial  pro- 
ceeding in  this  state,  to  which  a  corporation  is  a  party,  the  existence  of 
such  corporation  shall  be  taken  to  be  admitted,  unless  it  is  put  in  issue 
by  the  pleadings;  and  in  courts  in  which  the  practice  is  that  the  de- 
fendant need  not  file  a  plea,  the  existence  of  such  corporation  shall  be 
taken  to  be  admitted  unless  the  party  to  the  suit  denying  the  existence 
of  such  corporation  shall  file  with  the  court  an  affidavit  stating  that  to 
the  best  of  his  or  its  knowledge  and  belief  such  corporation  does  not 
exist. 

2.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  concerning  corpora- 
tions" (Revision  of  1896). 2 

Preamble.  Whereas,  corporations  created  years  ago  for  educational 
purposes  may  have  acquired  property  which,  owing  to  the  successful 
operation  of  our  state  system  of  public  schools,  or  from  other  causes, 
now  is  and  probably,  while  so  held,  will  continue  to  be  unemployed  and 
useless;  and  whereas,  the  stockholders  and  associate  owners  of  said 
property  are,  in  some  instances,  widely  scattered  and  many  of  them  un- 
known, so  that  the  other  owners  are  unable,  without  further  legislative 
action,  to  dissolve  such  corporation  and  realize  upon  and  secure  to  them- 
selves their  own  property  and  their  lawful  rights  therein;  therefore, 

1.  Dissolution  of  incorporated  educational  institutions;  receiver. 
Whenever  in  the  judgment  of  the  board  of  trustees  or  managers  of  any 
corporation  created  by  any  law  of  this  state  for  educational  purposes, 
it  shall  be  deemed  advisable  and  for  the  benefit  of  said  corporation  that 
the  same  shall  be  dissolved  before  the  expiration  of  its  charter,  it  shall 
be  lawful  for  such  board  of  trustees  or  managers  to  wind  up  and  dis- 
solve such  corporation,  in  the  manner  hereinafter  prescribed,  or  in  the 
name  of  said  corporation,  by  petition,  setting  forth  the  facts  an^  cir- 
cumstances of  the  case,  to  apply  to  the  chancellor  for  a  dissolution  of 
said  corporation  and  for  the  appointment  of  a  receiver  or  trustee  of  its 
estate  and  effects;  whereupon  the  chancellor,  being  satisfied  of  the  suf- 
ficiency of  said  application,  shall  order  such  reasonable  notice  thereof 
to  be  served  or  published  as  he  may  judge  proper  and  the  circumstances 
of  the  case  may  require,  fixing  a  day,  not  less  than  thirty  days  distant, 


1 — Approved  April  8,  1903,  P.  L.  1903,  p.  490,  c.   226. 
2 — Approved  April  2,  1908,  P.  L.  1908,  p.  113,  c.   76. 
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for  the  hearing  upon  the  same,  and  if,  upon  inquiry  into  the  matter,  it 
shall  be  made  to  appear  to  the  chancellor  that  such  action  may  be  taken 
without  prejudice  to  the  public  welfare,  and  that  it  is  advisable  and  best 
for  said  corporation  that  it  should  be  dissolved,  its  affairs  settled  and 
its  estate  and  effects  divided  and  distributed  among  the  stockholders, 
associate  owners,  creditors  and  others  who  may  be  entitled  to  the  same, 
it  shall  be  lawful  for  the  chancellor  to  enter  a  decree  to  that  effect,  and 
to  appoint  a  receiver  or  trustee  will  full  power  to  demand,  sue  for,  col- 
lect, receive  and  take  into  possession  all  the  goods  and  chattels,  rights 
and  credits,  moneys  and  effects,  lands  and  tenements,  books,  papers, 
choses  in  action,  bills,  notes  and  property  of  every  description  belonging 
to  said  corporation  at  the  time  of  said  decree  of  appointment,  and  to 
sell,  convey  or  assign  all  the  said  real  and  personal  estate;  and  to  pay 
into  the  court  of  chancery  all  the  moneys  and  securities  for  money  aris- 
ing from  such  sales,  or  which  may  be  collected  by  said  receiver  or 
trustee  from  time  to  time  under  the  order  of  the  said  court  of  chancery, 
first  deducting  the  costs  of  the  proceedings  in  said  court,  and  making  to 
said  receiver  or  trustee  and  to  counsel  such  reasonable  compensation  as 
the  chancellor  may  deem  fit  and  proper. 

2.  Further  poisvers  of  receiver.  The  said  receiver  or  trustee  shall  be 
further  clothed  with  all  the  powers  conferred  upon  a  receiver  or  trustee 
appointed  under  the  act  authorizing  the  appointment  of  a  receiver  or 
trustee  in  case  of  insolvent  corporations;  and  it  shall  be  lawful  for  the 
said  court  of  chancery  whether  said  corporation  be  dissolved  by  order 
of  said  court  or  by  act  of  the  board  of  trustees  as  hereinafter  provided, 
to  make  all  necessary  and  proper  orders  and  decrees  to  settle  and  wind 
up  the  affairs  of  said  corporation,  and  to  distribute  its  estate,  property 
and  effects,  or  the  proceeds  thereof,  among  those  entitled  to  the  same, 
and  if,  at  the  time  of  the  final  decree  of  distribution,  the  owners  of  any 
part  of  said  property  or  effects  remain  unknown,  such  part,  share  or 
shares  shall  be  retained  in  the  court  of  chancery  until  the  same  shall  be 
claimed  by  the  rightful  owner  or  owners  thereof. 

3  DIssolntlon  by  two-thirds  consent;  consent  filed  with  secretary  of 
state.  In  the  event  that  such  board  of  trustees  or  managers  shall  de- 
termine to  wind  up  and  dissolve  such  corporation  without  the  appoint- 
ment of  a  receiver  therefor,  the  said  board,  at  a  meeting  duly  called  and 
held  for  the  purpose,  of  which  meeting  every  trustee  or  manager  shall 
have  received  at  least  three  days'  notice,  shall,  by  a  two-thirds  vote  of 
the  whole  board  of  trustees  or  managers  adopt  a  resolution  to  that 
effect,  and  thereupon  such  trustees  or  managers,  being  not  less  than 
two-thirds  of  the  whole  number,  shall  signify  their  consent  in  writing 
that  such  dissolution  shall  take  place,  which  consent,  together  with  a 
list  of  the  names  and  residences  of  all  of  the  trustees  or  managers  and 
officers,  certified  by  the  president  and  secretary,  shall  be  filed  in  the 
office  of  the  secretary  of  state,  who  upon  being  satisfied  by  due  proof  that 
the  requirements  aforesaid  have  been  complied  with,  shall  issue  a  cer- 
tificate that  such  consent  has  been  filed,  and  the  board  of  trustees  or 
managers  shall  cause  such  certificate  to  be  published  four  weeks  suc- 
cessively, at  least  once  a  week  in  a  newspaper  published  in  the  county 
where  the  property  of  such  corporation  is  situate;  and  upon  filing  in  the 
office  of  the  secretary  of  state  of  an  affidavit  that  said  certificate  has 
been  so  published,  the  corporation  shall  be  dissolved  and  the  board 
shall  proceed  to  settle  up  and  adjust  its  business  and  affairs,  in  the 
same  manner  and  with  the  same  powers  and  duties  as  provided  In  the 
act  to  which  this  Is  a  supplement  in  cases  of  other  corporations  which 
are  dissolved  under  the  provisions  of  said  act. 

4.  Final  settlement.  After  a  sale  of  the  property  and  assets  of  such 
dissolved  corporation,  and  the  payment  of  its  debts  and  all  expenses  con- 
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nected  with  such  winding  up  and  settlement,  the  residue  of  moneys  in 
hand,  if  any,  shall  be  distributed  and  paid  in  the  manner  provided  in  the 
second  section   of  this  act. 
5.  Time  when  act  takes  eflfeet.     This  act  shall  take  effect  immediately. 


AN  ACT  TO  REPEAL  SUXDRY  ACTS  RELATIVE  TO  CORPORATIONS.! 
ACTS    REPEALED. 

1.  The  act  entitled  "An  act  authorizing  corporations  created  by  special 
charters  or  otherwise  to  remove  their  principal  office  from  the  place 
designated  in  their  charters  to  such  other  place  as  may  be  deemed  best 
by  the  corporations,"  approved  February  twenty-sixth,  one  thousand 
eight  hundred  and  eighty,  is  hereby  repealed. 

2.  The  act  entitled  "An  act  for  the  relief  of  corporations  organized 
under  general  laws,"  approved  March  thirty-flrst,  one  thousand  eight 
hundred  and  seventy-five,  is  hereby  repealed. 

3.  An  act  entitled  "A  further  supplement  to  an  act  entitled  'An  act  to 
prevent  fraudulent  elections  by  incorporated  companies,  and  to  facilitate 
proceedings  against  them,'  "  approved  April  fifteenth,  one  thousand 
eight  hundred  and  sixty-six,  which  supplement  was  approved  March 
seventeenth,  one  thousand  eight  hundred  and  seventy-four,  is  hereby 
repealed. 

4.  The  act  entitled  "An  act  concerning  corporations,"  approved  March 
second,  one  thousand  eight  hundred  and  eighty-two,  and  the  supplement 
thereto,  approved  March  twenty-second,  one  thousand  eight  hundred  and 
ninety-five,  are  hereby  repealed. 

5.  The  act  entitled  "An  act  for  the  relief  of  insolvent  corporations" 
approved  March  twenty-third,  one  thousand  eight  hundred  and  eighty- 
two  is  hereby  repealed. 

C  The  act  entitled  "An  act  for  the  relief  of  the  holders  of  stock  of  any 
corporation  of  this  state  whose  certificates  of  stock  have  been  lost  or 
destroyed,"  approved  March  twenty-eighth,  one  thousand  eight  hundred 
and  eighty-two,  is  hereby  repealed. 

7.  The  act  entitled  "An  act  to  provide  for  agreements  between  cred- 
itors and  insolvent  companies,"  approved  May  fourteenth,  one  thousand 
eight  hundred  and  eighty-four,  is  hereby  repealed. 

8.  The  act  entitled  "An  act  relative  to  the  filing  of  certificates  of  in- 
corporation," passed  April  sixth,  one  thousand  eight  hundred  and  eighty- 
six,  is  hereby  repealed. 

9.  The  act  entitled  "An  act  relative  to  the  titles  of  corporations,"  ap- 
proved March  seventh,  one  thousand  eight  hundred  and  eighty-eight,  is 
hereby  repealed. 

10.  The  act  entitled  "An  act  concerning  corporations  of  this  state,  and 
of  other  states  doing  business  in  this  state,"  approved  April  fourth,  one 
thousand  eight  hundred  and  eighty-eight,  is  hereby  repealed. 

11.  The  act  entitled  "An  act  relating  to  the  consolidation  of  corpora- 
tions formed  under  the  act  entitled  'An  act  concerning  corporations,' 
approved  April  seventh,  one  thousand  eight  hundred  and  seventy-five, 
and  the  acts  amending  and  supplementing  the  same,  for  the  purposes  of 
the  improvement  and  sale  of  lands,  the  construction,  maintenance  and 
operation  of  hotels  and  carrying  on  the  business  of  an  inn-keeper,  and 
the  transportation  of  goods,  merchandise  or  passengers  upon  land  or 
water,"  approved  April  seventeenth,  one  thousand  eight  hundred  and 
eighty-eight,  is  hereby  repealed. 
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12.  The  act  entitled  "An  act  to  authorize  corporations  formed  under 
the  act  entitled  'An  act  concerning  corporations,'  approved  April  seventh, 
one  thousand  eight  hundred  and  seventy-five,  and  the  acts  amending  and 
supplementing  the  same,  for  the  purpose  of  the  improvements  and  sale 
of  lands,  or  the  building,  operation  and  maintenance  of  hotels  and  car- 
rying on  the  business  of  an  inn-keeper,  or  of  the  transportation  of 
goods,  merchandise  or  passengers  upon  land  or  water,  to  purchase  and 
hold  stocl<  in  any  one  or  more  of  said  companies  in  certain  cases,"  ap- 
proved April  seventeenth,  one  thousand  eight  hundred  and  eighty-eight, 
is  hereby  repealed. 

13.  The  act  entitled  "An  act  concerning  corporations,"  approved  April 
third,  one  thousand  eight  hundred  and  eighty-nine,  and  the  amendment 
thereto,  approved  March  twenty-second,  one  thousand  eight  hundred  and 
ninety-five,  are  hereby  repealed. 

14.  The  act  entitled  "An  act  concerning  corporations,"  passed  May 
twenty-third,  one  thousand  eight  hundred  and  ninety,  is  hereby  re- 
pealed. 

15.  The  act  entitled  "An  act  to  provide  a  method  for  appointing  com- 
missioners in  the  place  of  other  commissioners  who  have  deceased  or 
who  shall  fail  to  act  in  certain  cases  touching  the  organization  of  com- 
panies, and  providing  for  the  organization  of  companies  In  certain 
cases,  approved  June  sixth,  one  thousand  eight  hundred  and  ninety,  is 
hereby  repealed. 

16.  The  act  entitled  "An  act  to  authorize  corporations  formed  for  the 
purpose  of  constructing  or  repairing  either  railroads,  water,  gas,  or 
electric  works,  tunnels,  bridges,  viaducts,  canals,  hotels,  wharves,  piers. 
or  any  or  all  such  works  of  internal  improvement  or  public  use  of 
utility,  to  subscribe  for,  take,  pay  for  in  property,  materials  or  service, 
hold,  use  and  dispose  of  stock  or  bonds  in  any  corporation  formed  for 
the  purpose  of  constructing,  maintaining  and  operating  any  such  pub- 
lic works,"  approved  April  sixth,  one  thousand  eight  hundred  and  ninety- 
one,  is  hereby  repealed. 

17.  The  act  entitled  "An  act  relative  to  the  residence  of  directors  of 
corporations  in  this  state,"  approved  March  tenth,  one  thousand  eight 
hundred  and  ninety-two,  is  hereby  repealed. 

18.  The  act  entitled  "An  act  concerning  corporations,"  approved  March 
tenth,  one  thousand  eight  hundred  and  ninety-two,  is  hereby  repealed. 

19.  The  act  entitled  "An  act  relative  to  corporat'ons,"  approved  May 
fifteenth,  one  thousand  eight  hundred  and  ninety-four,  and  the  supple- 
ment thereto,  approved  March  fourteenth,  one  thousand  eight  hundred 
and  ninety-five,  are  hereby  repealed. 

2«.  The  act  entitled  "An  act  to  secure  to  laborers  and  workmen  in  the 
employ  of  corporations  a  prior  lien  for  wages  in  cases  of  Insolvency," 
approved  April  eighth,  one  thousand  eight  hundred  and  ninety-two,  Is 
hereby  repealed. 

21.  Nothing  herein  shall  Impair  or  annul  any  vested  rights,  privileges 
or  powers  heretofore  obtained  and  used  under  authority  of  said  acts  or 
any  of  them,  and  all  corporations  which  have  heretofore  availed  them- 
selves of  the  provisions  of  said  acts  may  continue  to  enjoy  the  rights 
and  advantages  which  they  now  enjoy  and  exercise  by  virtue  thereof. 
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2.   GAS  COMPANIES. 

AN  ACT  TO  AUTHOKIZE  THE  FORMATION  OF  GAS  LIGHT  CORPORATIONS  AND 

REGULATE  THE  SAME.l 

1.  Mode  of  lucorporatlon.  Any  number  of  persons,  not  less  than  thir- 
teen, may  form  a  company  for  the  purpose  of  constructing,  maintaining 
and  operating  gas  works,  and  for  that  purpose  may  make  and  sign 
articles  of  association,  in  which  shall  be  stated  the  name  of  the  com- 
pany, the  number  of  years  the  same  is  to  continue,  the  village,  town, 
borough  or  city,  in  which  it  is  proposed  to  supply  and  distribute  il- 
luminating gas,  construct,  maintain  and  operate  the  works,  the  amount 
of  the  capital  stock  of  the  company,  and  the  number  of  shares  of  which 
said  capital  stock  shall  consist,  and  the  names  and  places  of  residence 
of  thirteen  directors  of  the  company,  all  of  whom  shall  be  residents  of 
this  state,  and  two-thirds,  at  least,  of  whom  shall  be  residents  in  the 
particular  place  where  the  works  are  to  be  erected,  who  shall  manage  its 
affairs  for  the  first  year  and  until  others  are  chosen  in  their  places; 
each  subscriber  to  such  articles  of  association  shall  subscribe  thereto 
his  name,  place  of  residence  and  the  number  of  shares  of  stock  he  agrees 
to  take  in  said  company;  on  compliance  with  the  provisions  of  the  next 
section,  such  articles  of  association  shall  be  filed  in  the  office  of  the 
secretary  of  state,  who  shall  endorse  thereon  Ihe  day  they  are  filed  and 
record  the  same  in  a  book  to  be  provided  by  him  for  that  purpose;  and 
upon  tendering  the  said  articles  to  the  secretary  of  state  to  be  filed,  the 
persons  who  have  so  subscribed  such  articles  of  association  and  all  per- 
sons who  shall  become  stockholders  in  such  company,  shall  be  a  corpora- 
tion by  the  name  specified  In  such  articles  of  association.  (As  amended 
by  P.  L.  1902,  p.  229,  c.  67.) 

2.  Articles  not  filed  until  affidavit  of  compliance.  Such  articles  of  as- 
sociation shall  not  be  filed  and  recorded  in  the  office  of  the  secretary  of 
state  until  at  least  one-half  the  amount  of  the  entire  capital  stock  is 
subscribed  thereto  and  twenty  per  centum  paid  thereon  in  good  faith, 
and  in  cash,  to  the  directors  named  in  said  articles  of  association,  nor 
until  there  is  endorsed  thereon  or  annexed  thereto  an  affidavit,  made  by 
at  least  seven  of  the  directors  named  in  said  articles,  that  the  amount  of 
stock  required  by  this  section  has  been  in  good  faith  subscribed,  and 
twenty  per  centum  paid  in  cash  thereon  as  aforesaid,  and  that  it  is  in- 
tended in  good  faith  to  erect  gas  works  and  manufacture  and  sell  gas 
to  the  city,  village,  borough  or  town  as  specified  in  the  articles  of  asso- 
ciation, which  affidavit  shall  be  recorded  with  the  articles  of  association 
as  aforesaid.      (As  amended  by  P.  L.  1902,  p.  229,  c.  67.) 

3.  Certified  copy  as  evidence.  That  a  copy  of  any  article  of  association 
filed  and  recorded  in  pursuance  of  this  act,  or  of  the  record  thereof,  with 
a  copy  of  the  affidavit  aforesaid  indorsed  thereon  or  annexed  thereto, 
and  certified  to  be  a  copy  by  the  secretary  of  this  state,  shall  be  pre- 
sumptive evidence  of  the  incorporation  of  such  company  and  of  the  facts 
therein  stated. 

4.  Subscriptions;  amount  of  capital.  "When  such  articles  of  associa- 
tion and  affidavit  are  filed  and  recorded  in  the  office  of  the  secretary  of 
state,  the  directors  named  in  such  articles  of  association  may,  in  case  the 
whole  of  the  capital  stock  is  not  before  subscribed,  continue  to  receive 
subscriptions  until  the  whole  capital  stock  is  subscribed;  the  capital 
stock  of  any  corporation  organized  under  this  act  shall  not  be  less  than 
five  thousand  dollars  for  every  one  thousand  of  the  population  of  the 
village,  town,  borough  or  city  in  which  it  is  proposed  to  erect  the  works 
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or  to  lay  pipes  in  order  to  supply  said  village,  town,  borough  or  city 
with  Illuminating  gas;  the  number  of  the  population  to  be  taken  from 
the  latest  census  of  the  population,  whether  the  same  was  made  by  the 
general  or  state  government;  at  the  time  of  subscribing  every  subscriber 
shall  pay  to  the  directors  twenty  per  centum  on  the  amount  subscribed 
by  him,  in  money,  and  no  subscriptions  shall  be  received  or  taken  with- 
out such  payment.      (As  amended  by  P.  L.  1902,  p.  229,  c.  67.) 

6.  Election  of  directors.  That  there  shall  be  a  board  of  thirteen  di- 
rectors of  every  corporation  formed  under  this  act,  to  manage  its  affairs; 
said  directors  shall  be  chosen  annually  by  a  majority  of  the  votes  of  the 
stockholders  voting  at  such  election.  In  such  manner  as  may  be  pre- 
scribed in  the  by-laws  of  the  corporation,  and  they  may  and  shall  con- 
tinue to  be  directors  until  others  are  elected  in  their  places;  in  the  elec- 
tion of  directors,  each  stockholder  shall  be  entitled  to  one  vote  for  each 
share  of  stock  held  by  him;  vacancies  in  the  board  of  directors  shall  be 
filled  in  such  manner  as  shall  be  prescribed  by  the  by-laws  of  the  cor- 
poration; the  inspectors  of  the  first  election  of  directors  shall  be  ap- 
pointed by  the  board  of  directors  named  in  the  articles  of  association; 
no  person  shall  be  a  director  unless  he  shall  be  a  stockholder,  owning 
stock  absolutely  in  his  own  right,  and  qualified  to  vote  for  directors  at 
the  election  at  which  he  shall  be  chosen;  at  every  election  of  directors, 
the  books  and  papers  of  such  company  shall  be  exhibited  to  the  meet- 
ing; provided,  a  majority  of  the  stockholders  present  shall  require  it. 

6.  Officers.  That  the  directors  shall  appoint  one  of  their  number 
president;  they  may  also  appoint  a  treasurer  and  secretary,  and  such 
other  oflScers  and  agents  as  shall  be  prescribed  by  the  by-laws,  and  shall 
establish  and  fix  such  salaries  to  them  and  to  the  president  as  to  said 
board  of  directors  shall  appear  proper. 

7.  Payment  of  subscriptions.  That  the  directors  may  require  the  sub- 
scribers to  the  capital  stock  of  the  company  to  pay  the  amount  by  them 
respectively  subscribed,  in  such  manner  and  in  such  installments  as  they 
may  deem  proper;  if  any  stockholder  shall  neglect  to  pay  any  install- 
ment as  required  by  a  resolution  of  the  board  of  directors,  the  said 
board  shall  be  authorized  to  declare  his  stock,  and  all  previous  payments 
thereon,  forfeited  for  the  use  of  the  company;  but  they  shall  not  declare 
it  so  forfeited  until  they  shall  have  caused  a  notice  in  writing  to  be 
served  on  him  personally,  or  by  depositing  the  same  in  the  post-office, 
properly  directed  to  him  at  the  post-ofiice  nearest  his  usual  place  of  resi- 
dence, stating  that  he  is  required  to  make  such  payments  at  the  time  and 
place  specified  in  said  notice;  and  that  if  he  fails  to  make  the  same,  his 
stock  and  all  previous  payments  thereon  will  be  forfeited  for  the  use  of 
the  company,  which  notice  shall  be  served  as  aforesaid,  at  least  thirty 
days  previous  to  the  day  on  which  such  payment  is  required  to  be  made; 
provided,  that  if  said  company  shall  not  declare  such  stock  forfeited, 
then  such  neglecting  stockholder  shall  be  individually  liable  to  said 
company  for  the  amount  unpaid  upon  the  stock  so  held  by  him,  until 
the  whole  amount  of  the  capital  stock  so  held  by  him  shall  have  been 
paid  to  the  company. 

8.  Transfer  of  stock.  That  the  stock  of  every  company  formed  under 
this  act  shall  be  deemed  personal  estate,  and  be  transferable  In  the  man- 
ner prescribed  by  the  by-laws  of  the  company,  but  no  shares  shall  be 
transferable  until  all  previous  calls  thereon  shall  have  been  fully  paid 

In. 

9.  ProceedlnsB  for  Increasing;  capital  Btock.  That  In  case  the  capital 
stock  of  any  company  formed  under  this  act  is  found  to  be  Insufficient, 
in  the  erection  of  the  works  and  the  operating  of  the  same,  such  com- 
pany may  with  the  concurrence  of  two-thirds  In  amount  of  all  its  stock- 
holders, Increase  its  capital  stock  from  time  to  time,  to  any  amount  re- 
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quired  for  the  purpose  of  constructing,  maintaining-  and  operating  its 
gas  works;  such  increase  may  be  sanctioned  by  a  vote  in  person  or  by 
proxy  of  two-thirds  in  amount  of  all  the  stockholders  of  the  company, 
at  a  meeting  of  such  stockholders  called  by  the  directors  of  the  company 
for  that  purpose,  by  a  notice  in  writing  to  each  stockholder,  to  be  served 
on  him  personally,  or  by  depositing  the  same,  properly  folded  and  di- 
rected to  him,  at  the  post-office  nearest  his  usual  place  of  residence,  at 
least  twenty  days  prior  to  such  meeting;  such  notice  must  state  the  time 
and  place  of  the  meeting  and  its  object,  and  the  amount  to  which  it  is 
proposed  to  increase  the  capital  stock;  the  proceedings  of  such  meeting 
must  be  entered  on  the  minutes  of  the  proceedings  of  the  company;  and, 
thereupon,  the  capital  stock  of  the  company  may  be  increased  to  the 
amount  sanctioned  by  a  vote  of  two-thirds  in  amount  of  all  the  stock- 
holders of  the  company  as  aforesaid. 

10.  General  powers.  That  any  company  organized  under  this  act  shall 
be  a  body  politic  and  corporate,  in  fact  and  in  name,  by  the  name  stated 
in  the  articles  of  association  and  by  that  name  have  succession,  and 
shall  be  capable  of  suing  and  being  sued  in  any  court  of  law  or  equity 
in  this  state;  and  they  and  their  successors  may  have  a  common 
seal,  and  may  make  and  alter  the  same  at  pleasure,  and  they  shall  by 
their  corporate  name,  be  capable  in  law  of  purchasing,  holding  and  con- 
veying any  real  and  personal  estate  whatever,  which  may  be  necessary 
to  enable  the  said  company  to  carry  on  the  operations  named  in  said 
articles  of  association,  but  shall  not  mortgage  the  same  or  give  any  lien 
thereon. 

11.  LlabilltT'  of  stockholders.  That  all  the  stockholders  incorporated 
under  this  act  shall  be  severally  individually  liable  to  the  creditors  of 
the  company  in  which  they  are  stockholders  to  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectively,  for  all  debts  and  contracts 
made  by  such  company,  until  the  whole  amount  of  capital  stock  fixed  and 
limited  by  such  company  shall  have  been  paid  in,  and  a  certificate  thereof 
shall  have  been  made  and  recorded  as  prescribed  in  the  following  sec- 
tion, and  the  capital  stock  so  fixed  and  limited  shall  all  be  paid  in,  one- 
half  thereof  in  one  year  and  the  other  half  within  eighteen  months  from 
the  incorporation  of  said  company,  or  such  corporation  shall  be  dis- 
solved. 

12.  Certificate  of  payment  of  capital.  That  the  president  and  a  ma- 
jority of  the  directors,  within  thirty  days  after  the  payment  of  the  last 
installment  of  the  capital  stock  so  fixed  and  limited  by  the  company, 
shall  make  a  certificate  stating  the  amount  of  the  capital  so  fixed  and 
paid  in,  which  certificate  shall  be  signed  and  sworn  to  by  the  president 
and  a  majority  of  the  directors,  and  they  shall,  within  the  said  thirty 
days,  file  the  same  in  the  office  of  the  county  clerk  of  the  county  wherein 
the  business  of  the  said  company  is  carried  on. 

13.  Annual  report.  That  every  such  company  shall  make  a  report  an- 
nually, within  twenty  days  from  the  first  day  of  January,  which  shall  be 
published  in  some  newspaper  published  in  the  city,  village  or  town  where 
the  business  of  said  company  is  carried  on,  of  the  amount  of  capital  and 
of  the  proportion  actually  paid  in,  and  the  amount  of  its  existing  debt, 
which  report  shall  be  signed  by  the  president  and  a  majority  of  the  di- 
rectors, verified  by  the  oath  of  the  president  and  secretary  of  the  com- 
pany; and  if  any  company  organized  under  this  act  shall  fail  so  to  do, 
all  the  directors  of  the  company  failing  so  to  do  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  company  then  existing,  and  for 
all  that  shall  be  contracted  before  such  report  shall  be  made. 

14.  Dividends.  That  if  the  directors  of  any  such  company  shall  de- 
clare and  pay  any  dividend  when  the  company  is  insolvent,  or  any  divi- 
dend, the  payment  of  which  would  render  it  insolvent,  or  which  would 
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reduce  the  amount  of  their  capital,  they  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing,  and  for  all  that 
shall  be  thereafter  contracted  so  long-  as  they  shall  respectively  continue 
in  office;  provided,  that  if  any  of  the  directors  shall  at  any  time  before 
the  time  fixed  for  the  payment  of  such  dividend  object  thereto,  and 
shall,  within  thirty  days  thereafter,  file  a  certificate  of  their  objection  in 
writing  with  the  clerk  of  the  company  and  with  the  clerk  of  the  county, 
they  shall  be  exempt  from  such  liability. 

15.  LilablUty  of  officers.  That  if  any  certificate  report  made  or  public 
notice  given  by  the  officers  of  any  such  company,  in  pursuance  of  the 
provisions  of  this  act,  shall  be  false  in  any  material  representation,  all 
the  officers  who  shall  have  signed  the  same,  knowing  it  to  be  false,  shall 
be  jointly  and  severally  liable  for  all  the  debts  of  the  said  company 
while  they  are  stockholders  or  officers  thereof. 

16.  Stockholders  liable  to  laborers.  That  the  stockholders  of  any  com- 
pany organized  under  the  provisions  of  this  act,  shall  be  jointly  and 
severally  individually  liable  for  debts  that  may  be  due  and  owing  to  all 
their  laborers,  servants  and  apprentices  for  services  performed  for  such 
corporation 

17.  May  make  and  sell  gas.  Any  corporation  formed  under  this  act 
shall  have  full  power  to  manufacture  and  sell  and  to  furnish  such  quan- 
tities of  illuminating  gas  as  may  be  required  in  the  city,  town,  borough 
or  village  where  the  same  shall  be  located  for  lighting  the  streets  and 
public  and  private  buildings,  and  such  corporation  shall  have  power  to 
lay  conductors  for  conducting  gas  through  the  streets,  lanes,  alleys  and 
squares  in  such  city,  village,  borough  or  town,  having  first  obtained  the 
written  consent  of  the  municipal  authorities  of  said  city,  village,  borough 
or  town,  and  under  such  regulations  as  they  may  prescribe.  (As 
amended  by  P.  L.  1902,  p.  229,  c.  67.) 

18.  Q,uallty  of  gas  to  be  furnished.  That  the  quality  of  gas  supplied 
by  any  company  organized  under  this  act  shall  be,  with  respect  to  its 
illuminating  powers,  such  as  to  produce  from  an  English  parliamentary 
standard  argand  burner,  known  as  the  London  burner  for  sixteen-candle 
gas,  consuming  five  cubic  feet  of  gas  an  hour,  a  light  equal  in  intensity 
to  the  light  produced  by  not  less  than  fourteen  sperm  candles  of  six  to 
the  pound,  each  burning  one  hundred  and  twenty  grains  an  hour;  and 
such  gas  shall  with  respect  to  its  purity,  be  so  far  free  from  sulphur- 
etted hydrogen  that  it  shall  not  discolor  paper  imbued  with  acetate  of 
lead,  when  these  tests  are  exposed  to  a  current  of  gas,  issuing  for  thirty 
seconds,  under  a  pressure  of  five  tenths  of  water;  and  shall  not  contain 
more  than  one  per  cent,  of  carbonic  acid  gas,  nor  more  than  two  per 
cent,  of  carbonic  oxide  gas,  nor  more  than  ten  per  cent,  of  hydrogen 
gas,  under  a  penalty  of  one  hundred  dollars  a  day  for  each  and  every 
day  that  the  gas  supplied  is  not  in  accordance  with  the  requirements  of 
this  act,  to  be  sued  for  and  recovered,  with  costs  of  suit,  on  complaint, 
in  any  court  of  competent  jurisdiction;  the  one-half  of  such  penalty  to 
be  paid  into  the  treasury  and  for  the  use  of  the  town  or  city  where  the 
works  of  such  company  are  located,  the  other  half  to  the  complainant. 
(As  amended  by  P.  L.   1877,  p.   106,  c.   70.) 

19.  Meters  to  be  used.  That  the  meters  used  by  any  company,  organ- 
ized under  this  act,  shall  register  accurately  the  quantity  of  gas  pass- 
ing through  them,  and  shall  register  the  quantity  of  gas  passing  through 
them  in  cubic  feet,  so  that  the  number  of  cubic  feet  of  gas  consumed  can 
be  easily  ascertained  by  the  consumer  of  such  gas;  and  no  meter  shall 
be  used  that  may  confuse  or  deceive  the  consumer  as  to  the  number  of 
cubic  feet  of  gas  he  has  consumed,  or  as  to  the  price  he  pays  for  the 
same,  per  thousand  cubic  feet;  and  it  shall  not  be  lawful  for  any  com- 
pany organized  under  this  act  to  charge  rent  on  its  meters 
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20.  Notice  TThen  new  mains  laid.  That  whenever  any  corporation 
formed  under  this  act,  or  their  servants,  agents  or  workmen,  shall  dig 
or  sink  any  trench  for  laying  any  new  mains  or  pipes  for  the  convey- 
ance of  gas,  or  other  apparatus,  near  to  which  any  pipe  belonging  to  any 
water  or  gas  company,  owned  either  by  the  public  or  private  individuals, 
for  conveying  water  or  gas,  or  any  branch  or  service  pipe  for  the  supply 
of  water  or  gas  to  any  dwelling-house  or  buildings,  shall  be  laid,  such  gas 
company,  their  servants,  agents  or  workmen,  shall  give  twenty-four 
hours'  previous  notice  thereof,  in  writing,  to  the  president  or  chief  clerk 
or  secretary,  or  engineer  of  such  water  or  gas  company  owned  either  by 
the  public  or  private  individuals,  such  notice  to  be  delivered  to  the  prin- 
cipal office  of  the  company,  between  the  hours  of  ten  in  the  morning  and 
four  in  the  afternoon,  and  shall,  under  the  inspection  of  the  president 
or  chief  clerk,  secretary  or  engineer,  or  such  agent  as  may  be  appointed 
for  the  time  being,  of  such  water  or  gas  company,  protect  and  secure 
every  such  water  or  gas  pipe  from  any  injury,  and  shall  also  repair  any 
damage  that  shall  be  done  to  such  pipe,  and  in  default  of  repairing  such 
damage,  the  gas  company  shall,  for  each  such  default,  forfeit  and  pay  to 
the  secretary  for  the  time  being,  of  such  water  or  gas  company,  for  the 
use  of  such  water  or  gas  company,  any  sum  not  exceeding  twenty-flve 
dollars,  and  also  the  costs  and  expenses  which  shall  have  been  incurred 
by  the  said  water  or  gas  company  in  protecting  or  securing  any  such 
water  or  gas  pipe,  or  in  repairing  or  making  good  any  injury  that  may 
have  been  done  thereto  by  the  means  aforesaid,  such  costs  and  expenses 
to  be  ascertained  by  any  justice,  and  to  be  recovered  in  the  same  man- 
ner as  any  expenses  or  penalty  under  this  act  may  be  recovered. 

21.  Pipes  not  to  interfere  vrith  other  supply  pipes.  That  all  pipes  that 
may  be  laid  by  any  corporation  formed  under  this  act,  for  the  convey- 
ance of  gas,  shall  be  laid  at  the  greatest  practicable  distance  from  the 
nearest  part  of  any  pipe  there  laid  down  by  or  by  order  of  any  water  or 
gas  company,  owned  by  the  public  or  private  individuals,  for  the  con- 
veyance of  water  or  gas,  and  shall  be  laid  at  a  horizontal  distance  of 
four  feet  at  least  from  the  nearest  part  of  any  such  water  or  gas  pipe, 
unless  in  cases  where  it  shall  be  unavoidably  necessary  to  lay  the  gas 
pipe  across  or  nearer  to  any  water  or  gas  pipe,  in  which  case  the  said 
gas  pipe  shall  be  laid  under  the  said  water  or  gas  pipe  at  the  greatest 
practicable  distance  therefrom,  this  distance  in  no  case  to  be  less  than 
twelve  inches,  and  shall  form  therewith  a  right  angle,  or  as  near  thereto 
as  the  situation  will  admit,  and  in  no  case  shall  any  pipe  be  laid  or  ap- 
paratus used  that  will  interfere  in  any  way  either  with  the  present  or 
future  supply  pipes  of  any  water  or  gas  company,  or  that  may  interfere 
with  or  increase  the  expense  of  replacing,  removing  or  repairing  the  sup- 
ply pipes  or  apparatus  of  any  water  or  gas  company;  provided,  that  all 
gaslight  companies  now  in  operation  shall  have  the  same  rights  and 
privileges  of  laying  their  mains  and  pipes,  and  making  and  supplying 
gas,  that  their  present  charters  and  contracts  now  give  them. 

22.  Time  for  laying  main  pipe.  Any  company  organized  under  this  act 
that  is  to  supply  any  city,  town,  borough  or  village  that  is  already  sup- 
plied with  gas,  shall,  within  one  year  after  their  articles  of  association 
have  been  endorsed  by  the  secretary  of  state,  as  provided  for  in  the  first 
section  of  this  act,  lay  not  less  than  five  miles  of  main  pipe  and  furnish, 
upon  application,  to  those  residing  on  the  streets,  lanes  or  alleys  in 
which  the  said  main  pipes  may  be  laid,  a  full  supply  of  gas,  and  after  the 
expiration  of  said  year  said  company  shall,  within  one  hundred  and 
twenty  days  after  a  written  application  has  been  received  from  any  per- 
son or  persons  residing  on  any  of  the  streets,  lanes  or  alleys  of  the  city, 
town,  borough  or  village  to  be  supplied  by  said  company,  extend  their 
main  pipes  so  as  to  reach  and  supply  said  person  or  persons  with  gas. 
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and  the  said  company  shall  supply  such  person  or  persons  with  gas,  In 
order  that  all  may  enjoy  the  benefits  of  competition;  provided,  that  no 
company  organized  under  this  act  shall  be  compelled  to  lay  more  than 
three  hundred  lineal  feet  of  pipe  for  each  and  every  person  making  a 
written  application  for  gas.      (As  amended  by  P.  L.  1902,  p.  229,  c.  67.) 

23.  Penalties.  That  any  company,  association,  person  or  persons,  vio- 
lating or  neglecting  to  comply  with  any  of  the  provisions  of  the  first  or 
second  sections  of  this  act,  shall  be  liable  to  a  penalty  of  two  hundred 
and  fifty  dollars  for  each  and  every  offense,  to  be  sued  for  and  recovered 
In  the  name  of  the  state  of  New  Jersey,  one-half  of  which  fine,  when 
recovered,  shall  be  paid  to  the  informer,  and  the  other  half  into  the 
county  treasury,  where  the  action  shall  be  tried  and  conviction  had. 

24.  Repealer.  That  the  act  entitled  "An  act  to  authorize  the  estab- 
lishment and  to  prescribe  the  duties  of  corporations  for  manufacturing, 
and  selling  gas  in  any  of  the  cities  and  towns  of  this  state,"  approved 
March  twenty-seventh,  eighteen  hundred  and  seventy-four  be  and  the 
same  Is  hereby  repealed. 

25.  Corporations  subject  to  greneral  laves.  That  no  exclusive  privilege 
heretofore  granted  in  the  charter  of  any  company  to  construct  and  op- 
erate a  gas  works,  shall  hereafter  continue  to  be,  or  be  construed  to 
remain  exclusive,  and  that  no  like  franchise  hereafter  granted  shall  be 
or  be  construed  to  be  exclusive,  unless  In  such  grant  heretofore  made  or 
hereafter  to  be  made  it  be  so  expressly  provided;  all  corporations  or- 
ganized under  this  act  shall  be  subject  to  all  general  laws  now  or  here- 
after to  be  passed,  regulating  gas  companies  and  their  operations. 

26.  Application  of  repeal.  That  this  act  shall  be  deemed  a  public  act, 
and  shall  take  effect  immediately,  and  the  legislature  may  alter,  amend 
and  repeal  the  same,  but  such  repeal  or  alterations  shall  not  affect  any 
corporations  heretofore  organized,  unless  the  act  making  such  repeal  or 
alteration  shall  so  expressly  declare. 


A  SUPPLEMENT  to  the  act  entitled  "an  act  to  authorize  the  for- 
mation OF  GAS  LIGHT  CORPORATIONS  AND  REgULATE  THE  SAME,"  AP- 
PROVED APRIL  TWENTY-FIRST,  ONE  THOUSAND  EIGHT  HUNDRED  AND 
SEVENTY-SIX.  1 

1.  Wlien  nnlawfal  to  refuse  to  furnish  sas.  That  it  shall  not  be  law- 
ful for  any  gaslight  corporation  to  refuse  to  furnish  or  supply  gas,  to  or 
for  any  building  or  premises,  by  reason  of  a  gas  bill  remaining  unpaid  by 
any  previous  occupant  of  said  building  or  premises;  provided,  the  person 
or  persons  applying  for  gas  shall  not  be  in  arrears  to  the  said  gaslight 
corporation  for  gas  previously  furnished  to  or  for  said  building  or  prem- 
ises, or  furnished  to  or  for  any  other  building  or  premises. 

2.  Time  frhen  act  takes  effect.     This  act  shall  take  effect  immediately. 


A  SUPPLEMENT  to  the  act  entitled  "an  act  to  authorize  the  for- 
mation OF  gaslight  corporations   and  EE0UL.\TE  the   SAME."  2 

1.  May  extend  main  pipes  to  nei|!:bborini!r  city.  That  it  shall  be  lawful 
for  any  gas  company  now  existing,  whether  by  special  charter  or  by 
organization  under  the  act  to  which  this  is  a  supplement,  or  which  may 


1 — Approved  March  14,  1879,  P.  L.  1879,  p.  206,  c.  120;  G.  S.,  p.  1613. 
2_Approved  March  14,  1879,  P.  L.  1879,  p.  316,  c.  187;  G.  S.,  p.  1613. 
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hereafter  be  organized  thereunder,  and  which  may  be  at  any  time  ac- 
tually engaged  in  the  manufacture  and  supply  of  illuminating  gas  in 
the  city,  town  or  village,  for  the  supply  of  which  the  same  was  or- 
ganized or  chartered,  to  extend  its  main  pipes  to  any  neighboring  city, 
town  or  village  wherein  no  gas  company  already  exists,  for  the  purpose 
of  supplying  the  same  with  illuminating  gas;  provided,  the  common 
council,  township  committee  or  the  municipal  authority  of  such  neigh- 
boring city,  town  or  village  shall  grant  permission  for  that  purpose. 

3.  Rights  and  privileges  In  snch  city.  That  when  such  permission 
shall  be  granted,  the  said  gas  company  shall  have  the  same  rights  and 
privileges  of  laying  gas  mains  and  the  lilie  to  and  in  such  neighboring 
city,  town  or  village  as  it  has  under  its  original  organization  in  the 
city,  town  or  village  where  it  was  originally  located. 

3.  Time  when  act  takes  effect.  That  this  act  shall  take  effect  im- 
mediately. 


AN  ACT  TO  AMEND  AN  ACT  ENTITLED  "SUPPLEMENT  TO  AN  ACT  ENTITLED 
'an  act  TO  AUTHORIZE  THE  FORMATION  OF  GAS  LIGHT  CORPORATIONS 
AND  REGULATE  THE  SAME,'  "  APPROVED  APRIL  TWENTY-FIRST,  ONE 
THOUSAND  EIGHT  HUNDRED  AND  SEVENTY-SIX,  WHICH  SUPPLEMENTAL 
ACT  WAS  APPROVED  MARCH  TWENTY-EIGHTH,  ONE  THOUSAND  EIGHT 
HUNDRED   AND  NINETY-ONE.  1 

1.  Act  amended.  The  supplement  to  an  act  entitled  "An  act  entitled 
'An  act  to  authorize  the  formation  of  gas  light  corporations  and  regulate 
the  same,  approved  April  twenty-first,  one  thousand  eight  hundred  and 
seventy-six,'  "  which  supplement  was  approved  March  twenty-eighth,  one 
thousand  eight  hundred  and  ninety-one,  be  and  the  same  is  hereby 
amended  to  read  as  follows: 

1.  Gas  companies  organized  under  the  act  to  which  this  is  a  supple- 
plement  and  operating  in  cities,  villages,  townships  and  boroughs  shall 
have  power  to  mortgage  any  of  their  property,  real  or  personal,  in- 
cluding their  franchises,  when  necessary  to  enable  said  companies  to 
carry  on  the  operations  for  which  said  companies  are  organized. 

2.  This  act  shall  take  effect  immediately. 


A   SUPPLEMENT  to  an  act  entitled   "an  act   to  authorize  the 
formation  of  gas  light  corporations  and  regulate  the  same" 
(Revision),  approved  april  twenty-first,  one  thousand  eight 
hundred  and  seventy-six. 2 
1.  How  capital  stock  reduced.     Any  corporation   organized   under   the 
act  to  which  this  is  a  supplement,   may   by   resolution   of  its   board   of 
directors  and  the  consent  in  writing  of  at  least  two-thirds  in  interest  of 
Its  stockholders,   reduce  the  amount   of  its  capital  stock   or  change   the 
number  or  the  par  value  of  its  shares  or  any  or  all  of  these  purposes, 
whenever  it  shall  ascertain  after  the  building  of  its  works,  that  the  full 
amount  of  capital  stock  named  in  said  certificate  of  incorporation  is  not 
needed  to   build,   equip   and   put  in   operation   its   gas   worlds;   provided  a 
certificate  of  such  change  verified  under  the  corporate  seal  of  said  com- 
pany and  the  affidavit  of  its  president  and  secretary  be  filed  in  the  office 
of  the  secretary   of  state  and  published  for  three  weeks   once   in   each 
week,   in  a  newspaper   printed   or  circulated   in   the  county   where  said 
company  shall  have  its  principal  oflSce. 


1 — Approved  March  28,  1897,  P.  L.  1897,  p.  202,  c.  110. 
2 — Approved  March  15,  1900,  P.  L.   1900,  p.   52,  c.   32. 
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A  SUPPLEMENT  to  an  act  entitled  "an  act  to  authorize  the  for- 
mation OF  GAS  light  corporations  AND  REGULATE  THE  SAME,"  AP- 
PROVED APRIL  TWENTY-FIRST,  ONE  THOUSAND  EIGHT  HUNDRED  AND 
SEVENTY-SIX. 1 

1.  Right  to  mortgage.  Gas  companies  now  or  hereafter  organized 
under  the  act  to  which  this  is  a  supplement  shall  have  power  to  mort- 
gage any  or  all  of  their  property,  real  or  personal,  including  their  fran- 
chises, when  necessary  to  enable  said  companies  to  carry  on  the  opera- 
tions of  the  said  companies. 

2.  All  acts  and  parts  of  acts  inconsistent  herewith  are  hereby  repealed. 


AN  ACT  TO  ENABLE  GAS  LIGHT  COMPANIES,  INCORPORATED  UNDER  THE  LAWS 
OF  THIS  STATE,  TO  INCREASE  THEIB  BONDED  INDEBTEDNESS.2 

1.  How  bonded  Indebtedness  Increased.  That  whenever  it  may  be 
necessary  for  any  gaslight  company,  incorporated  under  the  laws  of  this 
state,  to  increase  their  bonded  indebtedness,  for  the  purpose  of  increas- 
ing their  business  or  for  any  other  purpose,  then  and  in  that  case  the 
said  corporation,  by  a  majority  vote  of  its  board  of  directors,  after  having 
obtained  the  consent  of  a  majority  of  the  stockholders  representing  at 
least  sixty  (60)  per  cent,  of  the  capital  stock,  be  and  they  are  hereby  au- 
thorized to  increase  said  bonded  indebtedness  to  any  amount  not  exceed- 
ing two-thirds  of  the  amount  of  the  capital  stock  of  said  company,  the 
said  increase  as  aforesaid  to  be  governed  by  the  law  and  pursued  under 
the  mode  directed  by  the  act  of  incorporation  of  such  gaslight  company. 

2.  Time  when  act  takes  effect.  That  this  act  shall  take  effect  im- 
mediately. 


AN     ACT     AUTHORIZING     GAS     COMPANIES     TO     INCREASE     THEIR     CAPITAL 

STOCK. 3 

1.  How  capital  stock  Increased.  That  in  case  the  capital  stock  of  any 
gas  company  incorporated  under  the  laws  of  this  state  by  special  act  of 
incorporation,  is  found  to  be  insufficient  in  the  erection  of  the  works  and 
the  operating  of  the  same,  such  company  may,  with  the  concurrence  of 
two-thirds  in  amount  of  all  its  stockholders,  increase  its  capital  stock 
from  time  to  time  to  any  amount  required  for  the  purpose  of  construct- 
ing, maintaining  and  operating  its  gas  works;  such  increase  may  be 
sanctioned  by  a  vote,  in  person  or  by  proxy,  of  two-thirds  in  amount  of 
all  the  stockholders  of  the  company,  at  a  meeting  of  such  stockholders, 
called  by  the  directors  of  the  company  for  that  purpose,  by  a  notice  in 
writing  to  each  stockholder,  to  be  served  personally  or  by  depositing  the 
same,  properly  folded  and  directed,  at  the  post-office  nearest  such  stock- 
holder's usual  place  of  residence,  at  least  twenty  days  prior  to  such 
meeting;  such  notice  must  state  the  time  and  place  of  the  meeting  and 
Its  object,  and  the  amount  to  which  it  is  proposed  to  increase  the  capital 
stock;  the  proceedings  of  such  meeting  must  be  entered  on  the  minutes 
of  the  proceedings  of  the  company,  and  thereupon  the  capital  stock  of 


1— Approved  April  3,  1902,  P.  L.  1902,  p.  277,  c.  99. 

2_Approved  March  27,  1878,  P.  L.  1878,  p.   173,  c.  Ill;  G.  S..  p.  1613. 

3— Passed  February  23,  1886,  P.  L.  1886,  p.  47,  c.  33;  G.  S.,  p.  1614. 
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the  company  may  be  increased  to  the  amount  sanctioned  by  a  vote  of 
two-thirds  in  amount  of  all  the  stockholders  of  the  company  as  afore- 
said. 

2.  Tfnie  when   act  takes   effect.     That   this   act  shall   take   effect   im- 
mediately. 


AN  ACT  RELATING  TO  CORPORATIONS  OF  THIS  STATE  NOW  OR  HEREAFTER 
HAVING  LAWFUL  AUTHORITY  TO  LAY  OR  MAINTAIN  PIPES  OR  MAINS  ITf 
THE  STREETS  OR  PUBLIC  PLACES  OF  ANY  MUNICIPALITY  FOR  THE  DIS- 
TRIBUTION  OF   GAS.l 

1.  Piping  gan  to  other  mnnlclpalltleei.  Any  corporation  of  this  state, 
now  or  hereafter  having  lawful  authority  to  lay  or  maintain  pipes  or 
mains  in  the  streets  and  public  places  of  any  municipality  for  the  dis- 
tribution of  gas,  may  use  its  pipes  or  mains  within  such  municipality  for 
the  transmission  of  gas  to  any  other  municipality,  in  the  streets  or  pub- 
lic places  of  which  it  may  also  have  lawful  authority  to  lay  or  maintain 
pipes  or  mains  for  the  distribution  of  gas;  nothing  herein  contained 
shall  grant  to  any  corporation  a  franchise  or  right  to  lay  down  gas  pipes 
for  the  distribution  of  gas  in  any  municipality  of  this  state. 


3.  LAND  IMPROVEMENT  COMPANIES. 

AN   ACT   TO    ENCOURAGE    THE    IMPROVEMENT   OF    REAL   PROPERTY   IN   THIS 

8TATE.2 

1.  Real  property  ImproTement  companies;  formation  and  filing  certifi- 
cate. That  it  shall  and  may  be  lawful  for  any  number  of  persons  not 
less  than  five,  to  associate  themselves  into  a  company  for  the  purpose 
of  buying,  selling,  settling,  owning  and  improving  real  estate,  and  erect- 
ing buildings  and  other  structures  thereon,  within  this  state,  upon  mak- 
ing a  certificate  in   writing  under  their  hands  and  seals,  setting  forth, 

1.  The  corporate  name  which  they  propose  to  assume; 

II.  The  names  of  the  places  in  which  the  said  real  estate  is  situated; 

III.  The  total  amount  of  the  capital  stock  of  said  company,  which 
shall  be  divided  into  shares  of  fifty  dollars  each; 

rv.  The  names  and  residences  of  the  stockholders,  and  the  number  of 
shares  held  by  each; 

Which  certificate  shall  be  proved  and  acknowledged,  and  recorded  in 
a  book  to  be  kept  for  that  purpose  in  the  office  of  the  clerk  of  the 
county  or  counties  in  which  said  real  estate  shall  be  situated,  and  after 
being  so  recorded  shall  be  deposited  and  filed  in  the  office  of  the  secre- 
tary of  state,  and  a  copy  thereof,  duly  certified  by  such  secretary,  shall 
be  evidence  for  or  against  such  company;  and  upon  the  making  and 
filing  of  said  certificate,  such  company  shall  be  deemed  and  taken  to  be 
a  corporation  in  fact  and  in  law,  with  all  the  powers  conferred  in  the 
first  section  of  the  act  concerning  corporations. 

2,  Election  of  directors.  That  the  business  of  such  company  shall  be 
managed  by  a  board  of  one  president  and  four  directors,  a  majority  of 
whom  shall  be  residents  of  this  state;  as  soon  as  the  capital  stock  shall 
have  been  subscribed,  the  stockholders  or  a  majority  of  them,  shall,  at 
such  time  as  they  shall  agree  upon,  proceed  to  choose  five  directors, 
who  shall  choose  one  of  their  number  president,  and  shall  hold  their  of- 


1— Approved   April    8,   1903,  P.  L.  1903,  p.  359.  c.  179. 

2 — Revision— Approved    March    27,    1874;  G.   S.,   p.    1905. 
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fice  for  one  year,  and  until  others  are  duly  chosen,  and  thereafter  the 
said  directors  and  president  shall  be  chosen  in  such  manner  and  at  such 
time  as  the  by-laws  may  direct. 

3.  Capital  stock  and  Its  payment.  That  the  capital  stock  of  every  such 
company  shall  be  paid  in  at  such  times,  upon  such  notice,  and  in  such 
manner  and  Installments  as  the  directors  of  said  company  by  their  by- 
laws or  otherwise  may  direct,  and  such  payment  shall  be  made  either  In 
money  or  In  land,  situated  In  places  named  in  the  said  certificate,  the 
land  to  be  appraised  by  the  board  of  directors,  and  talcen  at  such  value 
by  said  company  on  such  terms  as  may  be  agreed  upon,  and  In  case  of 
the  failure  of  any  stockholder  to  pay  his  or  her  Installment  at  the  place 
and  within  thirty  days  of  the  time  appointed  for  the  payment  thereof, 
such  stockholder  shall  incur  a  forfeiture  of  his  or  her  shares,  and  of  all 
previous  payments  thereon,  for  the  use  of  said  company. 

4.  Transfer  o£  stock.  That  the  capital  stock  of  said  company  shall  be 
deemed  personal  property,  and  the  said  shares  shall  be  transferable  only 
on  the  books  of  said  company,  in  such  manner  as  the  board  of  directors 
by  by-laws  may  direct,  and  every  share  shall  entitle  the  holder  to  one 
vote  either  In  person  or  by  proxy. 

6.  Parents,  graardlans  and  trustees  may  hold  shares.  That  parents  or 
guardians  may  take  and  hold  shares  in  behalf  of  their  minor  children  or 
wards,  and  trustees  in  behalf  of  married  or  single  women,  and  may  act 
In  such  association  in  behalf  of  those  they  represent. 

e.  Power  to  adopt  constitution  and  by-laws.  That  the  association  may 
adopt  such  form  of  constitution  and  by-laws,  not  repugnant  to  the  con- 
stitution of  this  state  or  the  United  States,  as  to  them  shall  seem  right 
and  proper,  and  may  alter  and  amend  the  same  from  time  to  time,  in 
the  manner  therein  provided. 

7.  Powers  of  company.  That  such  company,  by  its  corporate  name,  so 
as  aforesaid  certified,  shall  be  capable  of  purchasing,  holding  and  convey- 
ing lands  and  tenements,  goods  and  chattels,  and  of  doing  and  perform- 
ing all  other  acts  and  things  necessary  or  proper  for  accomplishing  the 
objects  of  such  company  contemplated  by  this  act;  they  may  purchase 
land  and  Issue  bonds,  secured  by  mortgage,  in  payment  of  such  portion  of 
•the  purchase  money  as  it  may  not  be  convenient  to  pay  in  cash,  but  at  no 

time  shall  the  amount  of  land  held  by  such  company  exceed  twenty-five 
thousand  acres;  and  they  may  sell  and  dispose  of  their  said  lands  In  con- 
venient quantities  to  settlers  and  others,  at  fair  and  reasonable  prices, 
and  on  fair  and  reasonable  terms;  or  they  may  sell  the  said  lands  in 
shares  and  Issue  certificates  therefor,  each  share  when  full  paid  en- 
titling the  holder  to  a  certain  portion  of  land  not  exceeding  one  hundred 
acres,  and  to  the  occupancy  of  said  lands  under  such  restrictions  and 
regulations  as  may  be  adopted  by  the  association  after  payment  of  a 
portion  of  the  Installments;  and  no  premium  given  for  priority  of  choice 
of  land  or  for  loans  or  discount  on  the  redemption  of  shares  or  bonds 
shall  be  deemed  to  be  usurious. 

8.  Power  to  receive  title  to  land.  That  as  soon  as  any  such  company 
shall  be  organized.  It  shall  be  authorized  to  receive  conveyances  for  the 
lands  which  it  is  Intended  to  purchase,  and  to  hold,  and  execute  all  in- 
struments and  conveyances  necessary  In  the  purchase,  sale  or  mortgage 
of  such  property. 

9.  Authorized  to  Improve  lands.  That  the  said  company  are  authorized 
to  Improve  all  and  every  portion  of  such  lands  held  or  purchased  by  them 
as  aforesaid,  by  erecting,  building  and  laying  out  said  lands  Into  lots, 
streets,  squares,  docks,  lanes,  alleys  or  other  divisions,  and  by  levelling, 
grading,  raising  or  tunneling  the  said  land,  streets,  lanes  and  alleys,  and 
may  build,  enlarge,  and  Improve  all  and  any  structures  which  they  may 
•deem  necessary  for  the  purposes  of  their  organization. 


506  LAND  IMPROVEMENT  COMPANIES. 

10.  Po-wer  to  borrovF  money  on  mortgage.  That  if  the  capital  of  such, 
company  shall  not  be  sufficient  to  buy  the  land  and  build  and  improve 
the  same  as  hereinbefore  provided;  it  shall  be  lawful  for  any  such  com- 
pany to  borrow  money  at  any  rate  of  interest  not  exceeding  seven  per 
centum  per  annum,  for  such  purposes,  and  to  mortgage  their  entire 
property  therefor;  provided,  that  the  mortgage  shall  at  no  time  exceed 
the  capital  paid  in  of  said  company. 

11.  Restrictive  clauses  against  nuisances.  That  all  deeds  of  convey- 
ance of  lands  or  tenements  granted  by  any  company  formed  in  pursuance 
of  this  act  shall  be  held  to  be  valid  and  binding,  with  any  restrictive- 
clauses  against  nuisances,  unless  the  same  be  contrary  to  the  constitu- 
tion or  laws  of  this  state. 

12.  Investment  of  funds.  That  the  funds  of  such  company,  after  pay- 
ment of  expenses,  shall  be  invested  in  the  purchase  or  payment  of  the 
bonds  secured  by  mortgage  as  aforesaid,  or  in  loans  to  actual  settlers, 
to  assist  them  in  improving  the  lands  sold  or  disposed  of  to  them,  but  no 
dividend  or  division  of  the  profits  shall  be  made  until  all  the  said  bonds^ 
are  paid. 

13.  By-laws.  That  all  matters  not  herein  provided  for  shall  be  regu- 
lated by  the  constitution  and  by-laws  of  said  company. 

14.  Annual  statement.  That  every  such  company  shall  furnish  to  the 
secretary  of  state,  when  by  him  required,  an  annual  statement  of  the 
condition  and  business  of  the  company,  duly  attested  under  oath  or 
affirmation  by  the  proper  officers  of  the  company. 

15.  Corporations  organized  or  specially  Incorporated  for  either  pur- 
poses of  this  act  may  file  certificate,  etc.  That  any  corporation  organ- 
ized under  or  specially  incorporated  by  any  law  of  this  state,  for  either 
of  the  purposes  mentioned  in  the  first  section  of  this  act,  with  the  writ- 
ten consent  of  three-fourths  in  amount  of  its  stockholders,  duly  ac- 
knowledged as  in  conveyances  of  land,  may  file  their  certificate,  under 
their  corporate  seal,  signed  by  their  president  and  directors,  with  such 
written  consent  in  the  office  of  the  secretary  of  state,  thereby  declaring 
their  desire  that  said  corporation  shall  be  possessed  of  the  powers  and 
subject  to  the  provisions  of  this  act;  and  it  shall  be  the  duty  of  said 
secretary  of  state  to  record  the  same,  whereupon  the  said  corporation 
shall  be  thereafter  possessed  of  all  the  powers  conferred  by  this  act,  and 
subject  to  its  provisions,  as  fully  as  if  originally  organized  under  the 
same. 

16.  licglslature  may  repeal  or  amend.  That  the  legislature  may  at  any 
time  repeal  or  amend  this  act,  or  annul  the  charter  of  any  association" 
created  under  the  same. 


SUPPLEMENT.! 

17.  Sec.  1.  To  have  poTvers  conferred  in  section  1  of  act  concerning 
corporations.  That  all  corporations  organized  now  or  hereafter  under 
the  act  to  which  this  is  a  supplement,  shall  have  and  possess  all  powers 
conferred  in  the  first  section  of  the  "act  concerning  corporations,"  passed 
at  the  present  session  of  the  legislature,  anything  in  any  other  law  to- 
the  contrary  notwithstanding. 


1 — Revision — Approved  April  9,  1875,  G.  S.,  p.  1908. 
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A  FURTHER  SUPPLEMENT  to  the  act  entitled  "an  act  to  en- 
courage THE  improvement  OF  REAL  PROPERTY  IN  THIS  STATE"  (RE- 
VISION), APPROVED  MARCH  TWENTY-SEVENTH,  EIGHTEEN  HUNDRED 
AND   SEVENTY-FOUR.l 

1.  Hofv  land  Improvemeut  companicfi  mny  invest  surplus.  That  all 
land  improvement  companies  of  this  state  now  existing  under  any  act  of 
the  legislature,  or  that  are  now  or  may  hereafter  be  organized  under  the 
act  to  which  this  is  a  supplement,  shall  have  and  possess  the  power, 
when  three-fourths  of  all  the  directors  of  such  company  shall  vote  there- 
for, to  temporarily  invest  the  proceeds  of  the  sale  of  the  real  and  per- 
sonal property  of  said  company  and  its  accumulated  surplus  in  any  pub- 
lic stock  or  bonds  of  the  United  States,  or  of  any  state  or  municipal  cor- 
poration therein,  and  in  any  stock  or  bonds  of  any  corporation  created 
by  or  under  the  laws  of  the  states  of  New  Jersey,  New  York  or  Pennsyl- 
vania; and  said  land  improvement  companies,  to  enable  them  to  make 
such  investments  as  aforesaid,  may,  by  a  three-fourths  vote  of  their 
directors,  purchase,  hold  and  sell  any  of  said  stocks  or  bonds,  public  or 
private,  whenever  they  deem  it  for  the  best  interests  of  the  corporation 
so  to  do. 

2.  Time  when  act  tulies  eflfeot.  That  this  act  shall  take  effect  imme- 
diately. 


A  FURTHER  SUPPLEMENT  to  an  act  entitled  "An  act  to  en- 
courage THE  improvement  OF  REAL  PROPERTY  IN  THIS  STATE"  (RE- 
VISION), APPROVED  MARCH  TWENTY-SEVENTH,  ONE  THOUSAND  EIGHT 
HUNDRED  AND  SEVENTY-F0UB.2 

1.  Corporations  may  increase  capital  stock  and  file  additional  certificate. 

That  all  corporations  organized  now  or  hereafter  under  the  act  to  which 
this  is  a  further  supplement,  may,  at  any  meeting  of  the  stockholders 
called  for  that  purpose,  increase  the  capital  stock  and  the  number  of 
shares  therein  until  it  shall  reach  the  amount  named  in  the  original 
certificate,  and  in  case  more  capital  is  necessary,  an  additional  certificate 
shall  be  filed,  under  the  hands  and  seals  of  two-thirds  in  interest  of  the 
stockholders,  or  their  legal  representatives,  stating  the  amount  of  such 
additional  capital  required,  which  shall  be  proved  or  acknowledged  and 
recorded  in  the  manner  heretofore  provided  for  in  this  act;  provided, 
that  for  all  stock  issued  under  such  supplemental  certificates,  such  cor- 
poration, its  directors  and  stockholders,  shall  be  entitled  to  all  the  bene- 
fits and  subject  to  all  the  liabilities  contained  in  said  act. 

2.  Time  when  act  talies  effect.     That  this  act  shall   take  effect   imme- 
diately. 


SUPPLEMENT  to  an  act  entitled  "an  act  to  encour.\ge  improve- 
ment   OF    real    property   in    THIS    STATE"     (REVISION),    APPROVED 
MARCH  TWENTY-SEVENTH,   ONE   THOUSAND  EIGHT   HUNDRED   AND  SEV- 
ENTY-F0UB.3 
1.  Purposes  for  which  associations  may  be  formed.     That  it  shall  and 
may  be  lawful  for  any  number  of  persons,  not  less  than  five,  to  associate 
themselves  into  a  company  for  the  purpose  of  improving,  preserving,  pro- 


1 — Approved  April  13,  1876,  P.  L.  1876,  p.  138,  c.  105;  G.  S.,  p.  1908. 

2 — Approved  February  10,  1880,  P.  L.  1880,  p.  25,  c.  14;  G.  S.,  p.  1908. 

3 — Approved  March  6,  1886,  P.  L.  1886,  p.  76,  c.  58;  G.  S.,  p.  1908. 
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tecting  and  beautifying  any  sidewalks  and  highways  in  any  district  or 
territory  in  any  township  in  this  state,  and  for  the  purpose  of  planting, 
cultivating  and  maintaining  shade  trees  or  ornamental  trees  along  or  on 
the  same  upon  making  a  certificate  in  writing  under  their  hands  and 
seals  setting  forth: 

1.  The  corporate  name  which  they  propose  to  assume; 

II.  The  boundaries  of  the  district  or  territory  in  which  such  sidewalks 
or  highways  are  or  may  be; 

III.  The  names  and  residences  of  the  members  and  stockholders  of 
such  association,  and  the  number  of  shares  held  by  each  one; 

IV.  The  total  amount  of  the  capital  stock  of  said  company,  which  shall 
be  divided  into  shares  of  ten  dollars  each,  which  certificate  shall  be 
proven  or  acknowledged  and  recorded  in  the  clerk's  office  of  the  county 
in  which  such  district  or  territory  is  situate,  and  said  certificate  so  re- 
corded, or  a  copy  thereof  duly  certified  by  such  clerk,  shall  be  evidence 
for  or  against  said  company  in  all  courts,  and  upon  making  and  recording 
said  certificate  as  aforesaid,  such  company  shall  be  deemed  and  taken  to 
be  a  corporation  in  fact  and  in  law,  with  all  the  powers  conferred  in  the 
first  section  of  the  act  concerning  corporations. 

2.  Moneys  subscribed,  hoiv  used  and  applied.  That  all  moneys  sub- 
scribed by  the  members  of  said  association,  or  received  in  any  way  by 
said  association,  shall  be  used  and  applied,  as  far  as  practicable,  towards 
the  making,  maintaining,  preserving  and  beautifying  said  sidewalks  and 
highways,  in  accordance  with  the  purposes  aforesaid  specified  in  such 
certificate,  but  nothing  herein  contained  shall  be  construed  to  permit  any 
unnecessary  obstruction  to  the  public  travel  in  any  of  said  highways  at 
any  time. 

3.  Time  when  act  takes  eflfect.  That  this  act  shall  take  effect  imme- 
diately. 


AN  ACT  TO   ENCOURAGE   LAND   IMPROVEMENT   COMPANIES   ORGANIZED   UN- 
DER SPECIAL  LAWS  OF  THIS  STATE. 1 

1.  Companies  may  liold  otlier  lands  than  those  authorized  by  special 
charter.  That  any  land  improvement  company  organized  under  special 
charter  of  this  state  shall  be  and  is  hereby  authorized  and  empowered, 
from  time  to  time,  to  purchase,  take  and  hold  any  other  lands  in  this 
state  in  addition  to  the  lands  now  held  or  authorized  to  be  held  by  its 
charter,  and  to  improve,  mortgage,  lease,  sell  and  dispose  of  the  same 
in  the  same  manner  as  is  authorized  by  the  act  of  incorporation  of  such 
company  or  any  supplement  thereto;  provided,  nevertheless,  that  such 
company  shall  not  purchase  any  such  additional  land  by  virtue  of  this 
act  without  the  written  consent  of  the  stockholders  representing  a  ma- 
jority of  the  stock  of  such  company  for  that  purpose. 

2.  May  borrow  money.  That  any  such  land  improvement  company  shall 
have  the  power,  in  addition  to  that  already  conferred,  to  borrow  from 
time  to  time,  upon  its  promissory  note,  bond  or  other  obligation,  any  sum 
or  sums  of  money  for  the  uses  and  purposes  of  said  company;  provided, 
that  said  indebtedness  shall  not,  at  any  one  time,  exceed  the  amount  of 
its  paid  in  capital  in  cash;  and  provided  further,  that  this  act  shall  not 
repeal  or  abridge  any  rights,  powers  or  privileges  conferred  upon  any 
such  company  by  Its  original  charter  or  any  acts  supplemental  thereto. 

3.  Time  when  act  talses  effect.  This  act  shall  be  a  public  act  and  shall 
take  effect  Immediately. 


l_Approved  March  9,  1877,  P.  L.  1877,  p.  216,  c.  136;  G.  S.,  p.  1909. 
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AN  ACT  TO  ENABLE  THE  CORPORATORS  OF  LAND  COMPANIES  THAT  HAVE 
NOT  ORGANIZED  UNDER  THEIR  CHARTERS  TO  CHANGE  THE  TITLES  OF 
SAID  COMPANIES. 1 

1.  Corporations  may  change  name.  That  it  shall  be  lawful  for  the 
corporators  of  any  land  company  chartered  by  the  legislature  of  New 
Jersey  to  change  the  title  of  their  company  as  they  may  elect;  provided, 
no  organization  has  already  been  effected  under  their  charter;  and  pro- 
vided, notice  of  said  change  of  name  be  filed  with  the  secretary  of  state 
within  thirty  days  after  such  change. 

2.  Repealer.  That  all  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed. 

3.  Time  when  act  takes  effect.  That  this  act  shall  take  effect  imme- 
diately. 


4.  NAVIGATION   COMPANIES. 

AN    ACT    FOR    THE    INCORPORATION    OF    COMPANIES    TO    NAVIGATE    LAKES, 
OCEAN,  AND  INLAND  WATERS   (REVISION). 2 

1.  How  Incorporated.  That  at  any  time  hereafter,  any  five  or  more 
persons,  who  may  desire  to  form  a  company  for  the  purpose  of  building^ 
for  their  own  uce,  equipping,  furnishing,  fitting,  purchasing,  chartering, 
or  owning  steam,  sail,  or  other  boats,  ships  or  vessels,  or  property  to  be 
used  In  lawful  business,  commerce,  trade,  or  navigation  upon  ocean  or 
inland  waters,  and  for  the  carriage,  transportation,  storing,  or  lading  of 
freight,  mails,  property,  or  passengers,  may  make,  sign,  and  acknowl- 
edge before  some  ofiicer  competent  to  take  the  acknowledgment  of  deeds, 
and  file  in  the  oflice  of  the  clerk  of  the  county  in  which  the  principal 
office  for  the  management  of  the  business  of  the  company  shall  be  situ- 
ated, and  a  duplicate  thereof  in  the  ofl5ce  of  the  secretary  of  state,  a  cer- 
tificate in  writing,  in  which  shall  be  stated  the  corporate  name  of  such 
company,  and  the  specific  objects  for  which  the  company  shall  be  formed, 
stating  particularly  the  amount  of  capital  stock  of  said  company,  which 
shall  not  be  more  than  one  million  dollars,  nor  less  than  ten  thousand 
dollars;  the  term  of  Its  existence  not  to  exceed  twenty  years;  the  num- 
ber of  shares  of  which  the  said  stock  shall  consist,  the  number  of  direct- 
ors and  their  names,  who  shall  manage  the  affairs  of  such  company  for 
the  first  year,  and  the  name  of  the  city  or  town  and  county  in  which  the 
principal  office  for  managing  the  affairs  of  such  company  is  to  be  situated. 

2.  Powers  of  company.  That  when  the  certificate  shall  have  been  filed 
as  aforesaid,  and  twenty  per  centum  of  the  capital  named  paid  in,  the 
persons  who  shall  have  signed  and  acknowledged  such  certificate,  and 
all  others  who  thereafter  may  be  holders  of  any  share  or  shares  of  the 
capital  stock,  and  their  successors,  shall  be  a  body  politic  and  corporate. 
In  fact  and  in  name,  by  the  name  stated  In  such  certificate,  and  by  that 
name  shall  have  succession,  and  shall  be  capable  of  suing  and  being  sued 
in  any  court  of  law  or  equity;  and  they  and  their  successors  may  have  a 
common  seal,  and  may  make  and  alter  the  same  at  pleasure;  and  they 
shall  by  their  corporate  name  be  capable  in  law  of  purchasing,  holding, 
owning,  hiring,  leasing  and  conveying  any  real  or  personal  estate  or 
property  whatever,  which  may  be  necessary  to  enable  such  company  to 
carry  on  the  operations  and  business  mentioned  In  such  certificate,  and 
all  other  real  or  personal  estate  or  property  which  shall  have  been  bona 


1 — Approved  March  10,  1880,  P.  L.  1880,  p.  167,  c.  126;  G.  S.,  p.  1909. 
2 — Revision — Approved  April  9,  1875;  G.  S.,  p.  2316. 
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flde  mortgaged  or  pledged  to  such  company,  by  way  of  security,  or  con- 
veyed to  such  company  in  satisfaction  or  part  satisfaction  of  any  debt 
or  debts  previously  contracted  in  the  course  of  the  transaction  of  the 
business  of  such  company,  and  all  other  real  or  personal  estate  or  prop- 
erty which  shall  be  purchased  by  such  company  at  sales  upon  judgments, 
orders  or  decrees  which  shall  be  obtained  for  such  debts,  or  in  the  course 
of  the  prosecution  thereof. 

3.  Officers  and  election.  That  the  stock,  property,  affairs  and  concerns 
of  such  company  shall  be  managed  by  not  less  than  three  or  more  than 
thirteen  directors,  who  sliall  respectively  be  stockholders  of  such  com- 
pany, a  majority  of  whom  shall  be  residents  of  this  state,  and  who  shall, 
except  those  for  the  first  year,  be  annually  elected  by  the  stockholders 
of  such  company,  at  such  time  a.nd  place  as  shall  be  directed  by  the 
by-laws  of  such  company;  public  notice  of  the  time  and  place  of  holding 
such  election  shall  be  published  not  less  than  thirty  days  previous 
thereto,  in  a  newspaper  printed  in  the  city  or  town  in  which  the  principal 
office  for  the  management  of  the  affairs  of  such  company  shall  be  situ- 
ated; and  if  there  be  no  newspaper  published  in  such  city  or  town,  then 
in  the  newspaper  the  principal  office  of  publication  of  which  is  nearest 
to  such  principal  office  of  such  company;  such  elections  shall  be  made 
by  such  of  the  stockholders  as  shall  attend  for  that  purpose,  either  in 
person  or  by  proxy;  and  such  elections  shall  be  by  ballot,  and  each  stock- 
holder shall  be  entitled  to  as  many  votes  as  he  owns  shares  of  stock  in 
such  company;  and  the  persons  receiving  the  greatest  number  of  votes 
shall  be  directors;  and  when  any  vacancy  shall  happen  among  the  direct- 
ors, occasioned  by  death,  incapacity,  resignation,  the  sale  of  stock  or 
otherwise,  it  shall  be  filled  for  the  remainder  of  the  year  in  such  man- 
ner as  may  be  provided  for  by  the  by-laws  of  such  company;  the  direct- 
ors named  in  the  certificate  aforesaid  shall  appoint  inspectors  of  the  first 
election  from  among  stockholders  who  are  not  directors. 

4.  No  dissolntion  ou  failure  to  hold  election.  That  in  case  it  shall  hap- 
pen at  any  time  that  an  election  of  directors  shall  not  be  made  on  the 
day  designated  by  the  by-laws  of  such  company,  when  it  ought  to  have 
been  made,  the  company  for  that  reason  shall  not  be  dissolved,  but  it 
shall  be  lawful  on  any  other  day  to  hold  an  election  for  directors  in  such 
manner  as  shall  be  provided  for  by  the  said  by-laws;  and  all  acts  of 
directors  shall  be  valid  and  binding  as  against  such  company  until  their 
successors  shall  be  elected. 

5.  Directors  may  appoint  officers.  That  the  directors  of  such  company 
shall  have  power  to  appoint  a  president,  and  to  appoint  or  employ  such 
Other  subordinate  officers  as  the  by-laws  of  such  company  may  designate, 
and  to  require  any  or  all  of  such  president  and  other  officers  to  give  such 
security  for  the  faithful  performance  of  their  respective  duties  as  such 
directors  may  require;  and  the  directors  shall  have  power  to  remove  such 
president  and  other  officers  respectively  at  pleasure;  such  officers  shall 
respectively,  have  such  powers  and  perform  such  duties  in  the  manage- 
ment of  the  property,  affairs,  and  concerns  of  such  company,  subject  to 
the  control  of  the  directors,  as  the  by-laws  of  such  company  shall  pre- 
scribe; a  majority  of  the  directors  for  the  time  being  shall  constitute  a 
quorum  for  the  transaction  of  business. 

6.  How  subscriptions  collected.  That  it  shall  be  lawful  for  the  direct- 
ors to  call  in  and  demand  from  the  stockholders  respectively,  all  such 
sums  of  money  by  them  subscribed,  at  such  times  and  in  such  payments 
or  installments  as  the  directors  shall  deem  proper,  under  the  penalty  of 
forfeiting  the  shares  of  stock  subscribed  for,  and  all  previous  payments 
made  thereon,  if  payment  shall  not  be  made  by  stockholders  within  sixty 
days  after  demand  or  notice  requiring  such  payment  shall  have  been 
published  three  successive  weeks,  as  is  prescribed  in  section  three;   but 
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the  collection  by  action  of  any  installment  shall  preclude  the  company 
from  forfeiting  any  stock  by  reason  of  the  non-payment  of  such  install- 
ment. 

7.  Directors  may  make  by-laws.  That  the  directors  shall  have  power 
to  make  such  reasonable  by-laws,  not  inconsistent  with  the  laws  of  this 
state  or  of  the  United  States,  as  they  shall  deem  proper  for  the  manage- 
ment and  disposition  of  the  property,  affairs,  and  concerns  of  such  com- 
pany, for  prescribing  the  powers  and  duties  of  the  officers  of  such  com- 
pany, for  the  appointment  of  such  officers,  and  for  the  transaction  and 
carrying  on  tlie  business  of  such  company. 

8.  Transfer  o£  stock.  That  the  stock  of  such  company  shall  be  deemed 
personal  estate,  and  shall  be  transferable  in  such  manner  as  shall  be 
prescribed  by  the  by-la"ws  of  such  company,  but  no  shares  shall  be  trans- 
ferable until  all  previous  calls  thereon  shall  have  been  fully  paid  in; 
and  it  shall  not  be  lawful  for  any  such  company  to  use  any  of  its  funds 
in  the  purchase  of  any  stock  in  any  other  corporation  formed  under  the 
laws  of  this  state,  or  to  hold  the  same  unless  the  same  shall  have  been 
bona  fide  pledged,  hypothecated  or  transferred  to  such  company  by  way 
of  security  for,  or  in  satisfaction  or  part  satisfaction  of  a  debt  or  of 
debts  previously  contracted  in  the  course  of  the  transaction  of  the  busi- 
ness of  such  company,  or  unless  the  same  shall  be  purchased  by  such 
company  at  sales  upon  judgments,  orders  or  decrees  which  shall  be  ob- 
tained for  such  debts,  or  in  the  course  of  the  prosecution  thereof. 

9.  Certificate  o£  incorporation  as  evidence.  That  the  copy  of  any  cer- 
tificate of  incorporation  filed  in  pursuance  of  this  act,  certified  by  the 
county  clerk  in  whose  office  the  same  is  filed,  under  his  official  seal,  to  be 
a  true  copy  of  and  of  the  whole  of  such  certificate,  shall  be  received  in 
all  courts  and  places  as  presumptive  legal  evidence  of  the  matters  therein 
stated. 

10.  Stockliolders  liable  to  creditors.  That  the  stockholders  of  such 
company  shall  be  jointly,  severally  and  individually  liable  to  the  credit- 
ors of  such  company  to  an  amount  equal  to  the  amount  of  stock  held  by 
them  respectively,  for  all  debts  and  contracts  made  by  such  company, 
and  for  all  claims  and  demands  against  such  company,  until  the  whole 
amount  of  capital  stock  fixed  and  limited  by  such  company  shall  have 
been  paid  in,  and  a  certificate  thereof  shall  have  been  made  and  recorded 
as  prescribed  in  tlie  following  section;  and  the  capital  stock  so  fixed  and 
limited  shall  all  be  paid  in,  at  least  one-half  thereof  within  one  year, 
and  the  remainder  within  two  years  from  the  incorporation  of  such  com- 
pany, or  such  company  shall  be  dissolved. 

11.  Certificate  o£  payment  of  capital  to  be  filed.  That  the  president  and 
a  majority  of  the  directors  of  such  company,  within  thirty  days  after 
payment  of  the  last  installment  of  the  capital  stock  so  fixed  and  limited 
by  such  company,  shall  make  a  certificate  stating  the  amount  of  the 
capital  stock  of  such  company  so  fixed,  limited  and  paid  in,  which  certifi- 
cate shall  be  signed  and  sworn  to  by  the  president  and  a  majority  of  the 
directors  of  such  company,  and  they  shall  within  the  said  thirty  days 
procure  the  same  to  be  recorded  in  the  office  of  the  clerk  of  the  county  in 
which  is  located  the  principal  office  of  such  company. 

12.  Liimitation  of  personal  liability  of  stockholders.  That  no  stock- 
holder shall  in  any  case  be  personally  liable  for  the  payment  of  any  debt 
contracted  by,  or  claim  or  demand  against  such  company,  unless  an  ac- 
tion for  the  collection  of  such  debt,  claim  or  demand  shall  be  brought 
against  such  company  within  two  years  after  the  same  shall  have  become 
due  or  shall  have  accrued;  and  no  action  or  proceeding  shall  be  brought 
or  maintained  against  any  stockholder  in  such  company  for  any  such 
debt,  claim  or  demand,  until  an  execution  against  the  property  of  such 
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company  therefor   shall  have  been   returned  unsatisfied   in   whole   or   itt- 

part.  . 

13.  Directors  liable  for  debts.  That  if  the  directors  of  any  such  com- 
pany shall  declare  and  pay  any  dividend  when  such  company  is  insolvent, 
or  any  dividend,  the  payment  of  which  would  render  it  insolvent,  or 
which  would  diminish  the  amount  of  its  capital  stock,  they  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  such  company  then  exist- 
ing, and  for  all  claims  and  demands  against  such  company  then  existing, 
and  for  all  debts,  claims  and  demands  thereafter  contracted  or  incurred 
while  they  shall  respectively  continue  in  office;  provided,  that  if  any  of 
the  directors  shall  object  to  the  declaring  of  such  dividend,  or  to  the 
payment  of  the  same,  and  shall  at  any  time  before  the  time  fixed  for  the 
payment  thereof,  or  within  thirty  days  after  such  dividend  is  declared,  file 
a  certificate  of  his  or  their  objection  In  writing,  with  the  secretary  of 
such  company,  if  there  be  such  an  officer,  and  if  not,  then  with  the  pres- 
ident thereof,  and  with  the  clerk  of  the  county  in  which  the  principal 
office  of  such  company  shall  be  situated,  the  director  or  directors  so 
objecting,  and  so  filing  such  objection,  shall  be  exempt  from  such  lia- 
bility. 

14.  Persons  signing  false  certificate  liable  to  creditors.  That  If  any- 
certi'flcate  made  in  pursuance  of  the  provisions  of  this  act  shall  be  false 
in  any  material  representation,  all  the  officers  who  shall  have  signed  the 
same  shall  be  jointly  and  severally  liable  for  all  the  debts  and  liabilities 
of  the  company,  contracted  or  incurred  while  they  are  stockholders  or 
officers  thereof. 

15.  Guardians,  trnstees,  etc.,  not  liable  personally.  That  no  person 
holding  stock  in  any  such  company,  as  executor,  administrator,  guardian 
or  trustee,  and  no  person  holding  such  stock  as  collateral  security,  shall 
be  personally  subject  to  any  liability  as  stockholder  of  such  company, 
but  the  person  pledging  such  stock  shall  be  considered  as  holding  the 
same,  and  shall  be  liable  as  a  stockholder  accordingly,  and  the  estate 
and  funds  in  the  hands  of  such  executor,  administrator,  guardian  or 
trustee  shall  be  liable  in  like  manner  and  to  the  same  extent  as  the 
testator  or  intestate,  or  the  ward  or  person  interested  in  such  trust  fund 
would  have  been  if  he  had  been  living  and  competent  to  hold  the  same 
stock  in  his  own  name. 

16.  Stoclsholders  liable  for  vrorkinen's  vrages.  That  the  stockholders  of 
such  company  shall  be  jointly,  severally  and  individually  liable  for  all 
debts  that  may  be  due  and  owing  to  all  the  laborers  and  mechanics  of 
such  company  for  services  performed  for  such  company;  which  debts  so 
due  shall  be  paid  out  of  the  first  assets  realized  from  said  company  or 
said  stockholders;  but  no  action  or  proceeding  shall  be  brought  or  main- 
tained against  any  stockholder  for  any  such  debt  until  an  execution 
against  the  property  of  such  company  shall  have  been  returned  unsatis- 
fied, in  whole  or  in  part. 

17.  Capital  may  be  Increased  or  diminished.  That  any  company  which 
may  be  formed  under  this  act  may  increase  or  diminish  its  capital  stock 
by  complying  with  the  provisions  of  this  act,  but  such  increase  shall  not 
be  a  sum  more  than  the  larger  sum  specified  in  the  first  section,  and 
such  diminution  shall  not  be  to  a  sum  less  than  the  smaller  sum  specified 
in  said  first  section;  before  such  company  shall  be  entitled  to  diminish 
the  amount  of  its  capital  stock,  if  the  amount  of  its  debts  and  liabilities 
shall  exceed  the  amount  of  capital  stock  to  which  it  is  proposed  to  be 
reduced,  such  amount  of  debts  and  liabilities  shall  be  satisfied  and  re- 
duced so  as  not  to  exceed  such  diminished  amount  of  capital  stock. 

18.  Notice  of  meeting  to  increase  or  diminish  stoclc.  That  whenever 
any  such  company  shall  desire  to  call  a  meeting  for  the  purpose  of  in- 
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creasing  or  diminishing  the  amount  of  its  capital  stock,  it  shall  be  the 
duty  of  the  directors  to  publish  a  notice  signed  by  at  least  a  majority 
of  them,  at  least  six  successive  weeks,  as  is  prescribed  in  section  three, 
previous  to  the  day  fixed  upon  for  holding  such  meeting,  specifying  the 
object  of  such  meeting,  the  time  and  place  when  and  where  such  meet- 
ing shall  be  held,  and  the  amount  to  which  It  shall  be  proposed  to  in- 
crease or  diminish  the  capital  stock;  a  vote  of  at  least  two-thirds  of  all 
the  shares  of  stock  shall  be  necessary  to  an  increase  of  diminution  of 
the  amount  of  the  capital  stock. 

19.  Proceedings  at  meetings.  That  if  at  anj--  time  and  place  specified 
in  the  notice  provided  for  in  the  last  preceding  section,  stockholders 
shall  appear  in  person  or  by  proxy,  in  numbers  representing  not  less 
than  two-thirds  of  all  the  shares  of  the  stock  of  the  company,  they  shall 
organize  by  choosing  one  of  the  directors  chairman  of  the  meeting,  and 
also  a  suitable  person  for  secretary,  and  proceed  to  a  vote  of  those  pres- 
ent, in  person  or  by  proxy,  and  if  on  canvassing  the  votes  it  shall  appear 
that  a  sufficient  number  of  -^'otes  has  been  given  in  favor  of  increasing 
or  diminishing  the  amount  of  capital,  a  certificate  of  the  proceeding, 
showing  a  compliance  with  the  provisions  of  this  act,  the  amount  of 
capital  actually  paid  in,  the  whole  amount  of  debts  and  liabilities  of  the 
company,  and  the  amount  to  which  the  capital  stock  shall  be  increased 
or  diminished,  shall  be  made  out,  signed,  verified  by  the  affidavit  of  the 
chairman,  and  be  countersigned  by  the  secretary,  and  such  certificate 
shall  be  acknowledged  by  the  chairman  and  filed  as  required  by  the  first 
section  of  this  act;  and  when  so  filed,  the  capital  stock  of  such  company 
shall  be  increased  or  diminished  to  the  amount  specified  in  said  certifi- 
cate. 

20.  Boole  of  registry  of  stoclc  to  be  kept.  That  it  shall  be  the  duty  of 
the  directors  of  every  such  company  to  cause  a  book  to  be  kept  by  the 
treasurer  or  secretary  thereof,  containing  the  names  of  all  persons  al- 
phabetically arranged,  who  are  or  shall  within  six  years,  have  been 
stockholders  of  such  company,  and  showing  their  places  of  residence, 
the  number  of  shares  of  stock  held  by  them  respecively,  and  the  time 
when  they  respectively  became  owners  of  such  shares,  and  the  amount 
of  stock  actually  paid  in;  which  book  shall,  during  the  usual  business 
hours  of  the  day,  on  every  day  except  Sunday,  the  fourth  day  of  July, 
the  twenty-fifth  day  of  December,  and  the  first  of  January,  be  open  for 
the  inspection  of  stockholders  and  creditors  of  the  company  and  their 
personal  representatives,  at  the  principal  office  of  such  company;  and 
any  and  every  such  stockholder,  creditor,  or  representative  shall  have  a 
right  to  make  extracts  from  such  book;  and  no  transfer  of  stock  shall 
be  valid  for  any  purpose  whatever,  except  to  render  the  person  to  whom 
It  shall  be  transferred  liable  for  the  debts  and  liabilities  of  the  company, 
according  to  the  provisions  of  this  act,  until  it  shall  have  been  entered 
therein  as  required  by  this  section,  by  an  entry  showing  to  and  from 
whom  transferred;  such  book  shall  be  presumptive  evidence  of  the  mat- 
ters therein  stated  in  favor  of  the  plaintiff,  in  any  action  or  proceeding 
against  such  company,  or  against  any  one  or  more  stockholder;  every 
officer  or  agent  of  such  company  whose  duty  it  shall  be  to  keep  such 
book,  who  shall  neglect  any  proper  entry  in  such  book,  or  shall  refuse 
or  neglect  to  exhibit  the  same,  or  allow  the  same  to  be  inspected  or 
extracts  to  be  taken  therefrom,  as  provided  by  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  the  company  shall  forfeit  and  pay 
to  the  party  injured  a  penalty  of  fifty  dollars  for  every  such  neglect  or 
refusal,  and  all  damages  resulting  therefrom;  and  every  company  that 
shall  neglect  to  keep  such  book  open  for  inspection  as  aforesaid,  shall 
forfeit  and  pay  the  sum  of  fifty  dollars  for  every  day  It  shall  so  neglect, 
N.  J.  Corp.  Law— 33 
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to  be  sued  for  and  recovered  in  the  name  of  the  collector  of  the  county 
in  wliich  the  principal  office  for  the  transaction  of  the  business  of  such 
company  shall  be  located,  and  when  so  recovered,  the  amount  shall  be 
paid  into  the  treasury  of  such  county  for  the  use  thereof. 


5.  PARTNERSHIP  ASSOCIATIONS. 

AN  ACT  AUTHORIZING  THE  FORMATION  OP  PARTNERSHIP  ASSOCIATIONS, 
IN  WHICH  THE  CAPITAL  SUBSCRIBED  SHALL  ONLY  BE  RESPONSIBLE  FOB 
THE  DEBTS  OF  THE  ASSOCIATION,  EXCEPT  UNDER  CERTAIN  CIRCUM- 
STANCES.1 

1.  Three  or  more  persons  may  form  partnership  association.  That 
■when  any  three  or  more  persons  may  desire  to  form  a  partnership  asso- 
ciation, for  the  purpose  of  conducting  any  lawful  business  or  occupation 
within  the  United  States  or  elsewhere,  whose  principal  place  of  business 
shall  be  established  and  maintained  within  this  state,  by  subscribing  and 
contributing  capital  thereto,  either  in  money  or  in  real  or  personal  estate, 
mines  or  other  property,  at  a  valuation  to  be  approved  by  all  the  mem- 
bers subscribing  to  the  capital  of  such  association,  which  capital  shall 
alone  be  liable  for  the  debts  of  such  association,  it  shall  and  may  be 
lawful  for  such  persons  to  sign  and  acknowledge,  before  some  officer 
competent  to  take  the  acknowledgment  of  deeds,  a  statement  in  writing, 
in  which  shall  be  set  forth  the  full  names  of  such  persons  and  the  amount 
of  capital  of  said  association  subscribed  for  by  each,  the  character  of  the 
subscription,  and  if  in  property  other  than  cash  the  description  and 
valuation  of  said  property,  the  total  amount  of  capital,  and  when  and 
how  to  be  paid,  the  character  of  the  business  to  be  conducted  and  the 
location  of  the  same;  the  name  of  the  association  with  the  word  "limited" 
added  thereto  as  part  of  the  same,  the  contemplated  duration  of  said 
association,  which  shall  not,  in  any  case,  exceed  twenty  years,  and  the 
names  of  the  officers  of  said  association,  selected  in  conformity  with  the 
provisions  of  this  act;  and  any  amendment  of  said  statement  shall  be 
made  only  in  like  manner,  which  said  statement  and  amendment  shall 
be  recorded  in  the  office  of  the  clerk  or  recorder  of  deeds  in  the  proper 
county. 

2.  Liiabllity  of  individual  members.  That  the  members  of  any  such 
partnership  association  shall  not  be  liable  under  any  judgment,  decree 
or  order  which  shall  be  obtained  against  any  such  association,  or  for 
any  debt  or  engagement  of  such  company,  further  or  otherwise  than  is 
hereinafter  provided;  that  is  to  say,  if  any  execution,  sequestration  or 
other  process  in  the  nature  of  execution,  either  at  law  or  In  equity,  shall 
have  been  issued  against  the  property  or  effects  of  the  company,  and  if 
there  cannot  be  found  sufficient  thereof  whereon  to  levy  or  enforce  such 
execution,  sequestration  or  other  process,  then  such  execution,  sequestra- 
tion or  other  process  may  be  issued  against  any  of  the  members  to  the 
extent  of  the  portions  of  their  subscriptions  respectively,  in  the  capital 
of  the  association  not  then  paid  up;  provided  always,  that  no  such  execu- 
tion shall  issue  against  any  member,  except  upon  an  order  of  court  or  of 
a  judge  of  the  court  in  which  the  action,  suit  or  other  proceeding  shall 
have  been  brought  or  instituted;  and  the  said  court  or  judge  may  compel 
the  production  of  the  books  of  the  association,  showing  the  names  of 
the  members  thereof,  and   the  amount  of  capital  remaining  to  be  paid 


1 — ^Approved  March  12,  1880,  P.  L.  1880,  p.  304,  c.  204;  G.  S.,  p.  2440. 
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upon  their  respective  subscriptions,  and  from  tliera,  or  other  sources  of 
Information,  ascertain  the  truth  in  regard  thereto,  and  may  order  execu- 
tion to  issue  accordingly;  and  the  said  association  shall  be  and  it  is  here- 
by required  to  lieep  a  subscription  list  book  for  that  purpose,  and  the 
same  shall  be  open  to  inspection  by  the  creditors  and  members  of  the 
association  at  all  reasonable  times. 

3.  The  TFonl  "limited"  to  be  the  last  -word  In  name  of  associations. 
That  the  word  "limited"  shall  be  the  last  word  of  the  name  of  every 
partnership  association  formed  under  the  provisions  of  this  act;  and 
every  such  association  shall  paint  cr  affix,  and  shall  keep  painted  or 
affixed,  its  name  on  the  outside  of  every  office  or  place  in  which  the 
business  of  the  association  is  carried  on,  in  a  conspicuous  position,  in  let- 
ters easily  legible,  and  shall  have  its  full  name  mentioned  in  legible 
characters  in  all  notices,  advertisements  and  other  official  publications 
of  such  association,  and  in  all  bills  of  exchange,  promissory  notes,  checks, 
orders  for  money,  bills  of  lading,  invoices,  receipts,  letters  and  other 
writings  used  in  the  transaction  of  the  business  of  the  partnership  asso- 
ciation; provided,  that  the  omission  of  the  word  "limited"  in  the  use  of 
the  name  of  the  partnership  association  shall  render  each  and  every 
person  participant  in  such  omission,  or  knowingly  acquiescing  therein, 
liable  for  any  indebtedness,  damage  or  liability  arising  therefrom. 

4.  Interests  In  association  deemed  personal  estate,  and  how  transferred. 
That  interests  in  said  association  shall  be  personal  estate,  and  may  be 
transferred  under  such  rules  and  regulations  as  the  association  may  pre- 
scribe, but  no  transferee  of  any  interest,  or  the  representatives  of  any 
decedent,  or  of  any  insolvent,  shall  be  entitled  thereafter  to  any  partici- 
pation in  the  subsequent  business  of  said  association,  unless  he  or  she 
be  elected  thereto  by  a  vote  of  the  majority  of  the  members  in  number 
and  value  of  their  interests;  and  any  change  of  ownership,  whether  by 
sale,  death,  bankruptcy  or  otherwise,  which  shall  not  be  followed  by 
election  to  the  association,  shall  entitle  the  owner  only  to  his  interest  in 
the  association  at  a  price  and  upon  terms  to  be  mutually  agreed  upon, 
and  in  default  of  such  agreement  the  price  and  terms  shall  be  fixed  by 
an  appraiser  appointed  by  the  court  of  common  pleas  of  the  proper 
county,    subject   to   the    approval   of   said   court. 

5.  Meetings  of  members  of  association  and  election  of  managers.  That 
there  shall  be  at  least  one  meeting  of  the  members  of  the  association  in 
each  year,  at  one  of  which  there  shall  be  elected  not  less  than  three  or 
more  than  five  managers  of  said  association,  one  of  whom  shall  be  the 
chairman,  one  the  treasurer  and  one  the  secretary,  or  one  may  be  both 
treasurer  and  secretary,  who  shall  hold  their  respective  offices  for  one 
year  and  until  their  successors  are  duly  installed;  and  no  debt  shall 
he  contracted,  or  liability  incurred  for  said  association,  except  by  one 
or  more  of  the  said  managers,  and  no  liability  for  an  amount  exceeding 
five  hundred  dollars,  except  against  the  person  incurring  it,  shall  bind 
the  said  association,  unless  reduced  to  writing  and  signed  by  at  least 
two  managers. 

6.  How  profits  of  business  divided.  That  the  association  may,  from 
time  to  time,  divide  the  profits  of  its  business  in  such  manner  and  in  such 
an  amount  as  a  majority  of  its  managers  may  determine,  which  profits 
so  divided  shall  not  at  the  time  diminish  or  Impair  the  capital  of  the 
said  association,  and  any  one  consenting  to  a  dividend  which  shall  dimin- 
ish or  Impair  the  capital,  shall  be  liable  to  any  person  or  persons  Inter- 
ested or  injured  thereby  to  the  amount  of  such  diminution  or  impairment. 

7.  Unlawful  to  loan  its  credit,  name  or  capital  to  any  member.  That 
It  shall  not  be  lawful  for  such  association  to  loan  its  credit,  its  name 
or  its  capital  to  any  member  of  said  association,  and   for  such  loan  to 
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any  other  person  or  association,  the  consent  in  writing  of  a  majority  In 
number  and  value  of  interest  shall  be  requisite. 

8.  How  association  may  be  dissolved.  That  such  association  may  be 
dissolved: 

I.  Whenever  the  period  fixed  for  the  duration  of  the  association  ex- 
pires; 

II.  Whenever  by  a  vote  of  a  majority  in  number  and  value  of  interest 
it  shall  be  so  determined;  and  notice  of  such  winding  up  shall  be  given 
by  publication  in  two  newspapers  published  in  the  proper  city  or  county 
at  least  six  consecutive  times,  and  immediately  upon  the  commencement 
of  said  advertising,  said  association  shall  cease  to  carry  on  its  business, 
except  so  far  as  may  be  required  for  the  beneficial  winding  up  thereof. 

9.  Association  may  sue  and  be  snod.  That  said  association  shall  sue 
and  be  sued  in  their  association  name;  and  when  suit  is  brought  against 
any  such  association,  service  thereof  shall  be  made  upon  the  chairman, 
secretary  or  treasurer  thereof,  which  service  shall  be  as  complete  and 
effective  as  if  made  upon  each  and  every  member  of  such  association. 

10.  Association  may  adopt  and  use  common  seal.  That  whenever  any 
association  formed  under  the  act  to  which  this  is  a  supplement  shall 
have  occasion  to  execute  any  deed  of  conveyance,  or  bonds  with  or 
without  coupons,  and  mortgages,  to  secure,  purchase  or  borrow  moneys, 
such  associations  shall  have  a  right  to  adopt  and  use  a  common  seal, 
and  to  acknowledge  such  instruments  or  writings  by  their  chairman  and 
secretary. 


A  SUPPLEMENT  TO  an  act  entitled  "an  act  authorizing  the  for- 
mation OF  partnership  associations  in  which  the  capital  sub- 
scribed SHAUIi  ONLY  be  RESPONSIBLE  FOR  THE  DEBTS  OF  THE  ASSO- 
CIATIONS, EXCEPT  UNDER  CERTAIN  CIRCUMSTANCES,"  APPROVED 
MARCH  TWELFTH,  ONE  THOUSAND  EIGHT  HUNDRED  AND  EI6HTY.1 

1.  Association  empowered  to  hold  real  estate.  That  any  partnership 
association,  formed  or  to  be  formed  under  the  act  to  which  this  is  a  sup- 
plement, shall  have  power  to  purchase  and  hold  real  estate  and  dispose 
of  the  same  in  fee-simple,  or  for  a  less  estate,  the  title  thereof  to  be  in 
the  name  adopted  by  such  association,  and  shall  be  as  valid  and  effectual 
in  law  or  equity  as  if  the  same  were  held  in  the  individual  names  of  the 
partners  of  said  association,  and  every  deed  or  conveyance  of  the  same 
and  every  mortgage  for  purchase  or  borrowed  moneys,  shall  be  made  in 
the  name  adopted  by  said  association,  and  executed  in  the  same  manner 
as  set  forth  in  section  ten  of  the  act  to  which  this  is  a  supplement. 

2.  Title  to  real  estate  held  by  associations.  That  any  association  here- 
tofore formed  under  the  act  to  which  this  is  a  supplement,  now  holding 
any  real  estate  in  their  association  name,  either  by  purchase  or  sub- 
scription, the  title  thereof  shall  be  as  good  and  effectual  in  law  or  equity 
as  if  the  same  were  acquired  after  the  passage  of  this  act. 

3.  Time  when  act  takes  effect.  That  this  act  shall  be  considered  as  a 
public  act  and  shall  take  effect  immediately. 


1 — Approved  March  23,  1883,  P.  L.  1883,  p.  188,  c.  141;  G.  S.,  p.  2442. 
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6.   POAAT3R   COMPAIVIES. 

AN  ACT  TO  AUTHORIZE  THE  ORGANIZATION  OF  CORPORATIONS  TO  CON- 
STRUCT DAMS  IN  THE  RIVERS  AND  STREAMS  WITHIN  THIS  STATE,  OR  BE- 
TWEEN THIS  AND  ANY  OTHER  STATE,  FOR  THE  PURPOSE  OF  GENERAT- 
ING, DISTRIBUTING  AND  SELLING  WATER  POWER  AND  ELECTRIC 
POWER.  1 

1.  Articles  of  association;  general  povrers.  Any  number  of  persons  not 
less  than  three  may  form  a  company  to  construct  a  dam  or  dams  in  any 
of  the  rivers  or  streams  within  this  state,  or  between  this  and  any  other 
state,  for  the  purpose  of  generating,  distributing  and  selling  water  power 
and  electric  power;  and  for  that  purpose  such  persons  may  make  and 
sign  articles  of  association  in  which  shall  be  stated  the  name  of  the 
company,  the  number  of  years  the  same  is  to  continue,  the  river  or 
stream,  and,  as  nearly  as  practicable,  the  place  or  places  in  such  river 
or  stream  where  a  dam  or  dams  is  or  are  to  be  constructed,  the  total 
amount  of  the  capital  stock  of  the  company,  which  shall  be  not  less  than 
two  thousand  dollars,  the  amount  with  which  the  company  will  com- 
mence business,  which  shall  not  be  less  than  one  thousand  dollars,  the 
number  of  shares  of  which  said  capital  stock  shall  consist,  the  par  value 
of  each  share,  the  names  and  residences  of  the  incorporators,  the  num- 
ber of  shares  subscribed  for  by  each  incorporator,  the  date  on  which 
the  corporation  shall  begin,  and  the  period,  if  any,  limited  for  its  con- 
tinuance; said  articles  of  association  shall  be  proved  or  acknowledged  as 
required  for  deeds  of  real  estate  and  recorded  in  a  book  to  be  kept  for 
that  purpose  in  the  office  of  the  clerk  of  the  county  in  which  said  dam  or 
dams  or  any  portion  thereof  may  be,  and,  after  being  so  recorded,  shall 
be  filed  in  the  office  of  the  secretary  of  state,  who  shall  endorse  thereon 
the  day  they  are  filed  and  record  the  same  in  a  book  provided  by  him 
for  that  purpose;  said  articles  of  association,  or  a  copy  thereof  duly 
certified  by  the  secretary  of  state,  shall  be  evidence  in  all  courts  and 
places,  and  upon  making  said  articles  of  association  and  causing  the 
same  to  be  filed  and  recorded  as  aforesaid  the  persons  so  associated, 
their  successors  and  assigns,  shall  from  the  date  when  the  same  shall 
be  filed  in  the  office  of  the  secretary  of  state,  be  a  body  corporate  by 
the  name  specified  in  such  articles  of  association;  every  corporation 
formed  under  this  act,  in  addition  to  the  general  powers  set  forth  in 
an  act  entitled  "An  act  concerning  corporations"  (Revision  of  one  thou- 
sand eight  hundred  and  ninety-six),  approved  on  the  twenty-first  day  of 
April,  in  the  year  one  thousand  eight  hundred  and  ninety-six,  and  the 
several  acts  supplementary  thereto  and  amendatory  thereof,  shall  have 
the  powers  in  this  act  hereinafter  expressed. 

2.  Special  powers.  All  companies  that  may  be  hereafter  established  by 
virtue  of  this  act,  for  the  purpose  of  damming  rivers  and  streams  in  this 
state,  or  between  this  and  any  other  state,  shall  have  power  to  construct, 
erect  and  maintain  dams  on  rivers  and  streams,  at  such  points  on  said 
rivers  and  streams,  and  at  such  heights  as  may  be  by  them  deemed  neces- 
sary or  advisable,  and  the  right  to  flow  back  and  raise  the  water  in 
such  rivers  or  streams,  above  such  dam,  to  a  height  not  exceeding  ten 
feet  above  common  low  water  of  such  rivers  and  streams;  provided,  that 
such  dams  on  all  navigable  rivers  shall  each  have  a  good  and  sufficient 
chute  in  connection  therewith,  of  not  less  than  one  hundred  feet  in 
width,  to  enable  rafts  and  flat  boats  to  pass  safely  and  conveniently  down 
the  same;  and  also  provided,  that  said  dams  shall  each  be   constructed 


1 — Approved  May  18,  1897,  P.  L.  1897,  p.  384,  c.   195. 
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with  a  flshway  for  the  passage  of  shad  and  other  fish,  which  said  fish- 
ways  shall  be  constructed  and  maintained  under  the  supervision  and  ap- 
proval of  all  the  fish  commissioners  of  this  state;  and  also  provided, 
that  the  plans  and  construction  of  such  dams  shall  be  approved  by  at 
least  three  engineers  and  experts,  to  be  appointed  by  the  governor  of 
this  state  on  the  application  of  such  companies;  they  shall  receive  such 
compensation  for  their  services,  to  be  paid  by  the  applying  company,  as 
shall  be  fixed  by  said  governor,  and  any  company  failing  to  comply  with 
the  provisions  of  this  section  shall  thereby  forfeit  the  franchises  given 
it  by  this  act. 

3.  Further  powers.  Such  companies  shall  have  power  to  cut  or  acquire 
main  canals  or  raceways  on  each  side  of  said  rivers  or  streams  from 
their  said  dams  to  such  point  or  points  below  as  may  by  them  be  deemed 
necessary,  and  also  to  cut,  construct  and  erect  as  many  lateral  or  branch 
raceways,  locks,  weirs,  gates  and  other  works,  from  their  said  main 
canals  or  raceways  to  the  said  rivers  or  streams,  as  may  by  them  be 
deemed  expedient  for  the  purposes  of  creating,  generating,  using  and 
selling  the  power  of  the  said  rivers  and  streams,  and  electric  power 
developed  from  said  water  power  for  mills,  manufactories,  foundries, 
machine  shops  and  other  purposes;  provided,  that  the  water  so  diverted 
from  such  rivers  and  streams  shall  be  returned  again  to  them  after  be- 
ing used  for  the  purpose  aforesaid  as  unpolluted  as  before  it  was  used; 
and  further  provided,  that  such  companies  shall  commence  their  pro- 
posed dams  and  works  within  two  years  from  the  date  of  their  organiza- 
tion, and  complete  their  said  dams  and  cut  or  acquire  their  main  canals 
or  raceways  within  three  years  from  the  date  of  commencement  as 
aforesaid,  and  any  company  failing  to  comply  with  the  provisions  of 
this  section  shall  thereby  forfeit  the  franchises  given  it  by  this  act. 

4.  Additional  powers.  Such  companies  shall  have  power  from  time  to 
time  to  purchase,  receive  and  hold,  possess  and  enjoy,  demise,  grant, 
lease,  alien,  sell  and  convey  all  such  lands,  lots,  sites,  mills,  manufac- 
tories, erections,  hereditaments,  water  power  and  electric  power  de- 
veloped from  water  power,  rights,  goods,  chattels  or  effects,  or  any  part 
thereof,  for  such  term  or  terms,  and  upon  such  condition  or  conditions,  as 
they  shall  from  time  to  time  deem  necessary  or  expedient  for  the  public 
purposes  of  this  act;  and  also  to  construct,  make,  erect,  form  and  main- 
tain all  such  embankments,  reservoirs,  aqueducts,  culverts,  locks,  w^eirs, 
gates,  ways,  bridges  and  other  works  as  may  by  them  be  deemed  conven- 
ient and  necessary  for  the  uses  and  purposes  aforesaid,  and  to  repair  and 
improve  the  same  for  the  better  carrying-on  and  management  thereof; 
and  further,  that  it  shall  and  may  be  lawful  for  such  companies,  by  their 
directors,  officers,  agents,  engineers,  superintendents  or  contractors,  or 
any  other  person  or  persons  by  them  employed,  from  time  to  time  and  at 
all  times  hereafter,  to  enter  upon  all  lands,  whether  covered  with  water 
or  not,  for  the  purposes  contemplated  by  this  act,  doing  no  unnecessary 
damage;  and  when  the  locations  of  their  said  dams,  and  the  routes  and 
locations  of  their  main  canals  and  raceways,  branches  and  improvements 
shall  be  determined  by  the  directors  of  such  companies,  or  a  majority 
of  them,  from  time  to  time,  and  a  survey  thereof,  together  with  the  lands 
and  portions  of  such  rivers  or  streams  necessary  for  the  same,  shall,  by 
an  engineer  or  other  person  employed  by  such  company,  be  completed 
and  deposited  in  the  office  of  the  secretary  of  state,  then  it  shall  be  law- 
ful for  the  said  companies,  their  agents,  engineers,  contractors,  superin- 
tendents or  other  person  or  persons  employed  by  them,  to  enter  upon, 
take  possession  of,  and  use,  occupy  and  possess,  all  and  singular,  such 
lands  and  premises,  subject  to  such  compensation,  and  in  such  manner 
as  provided  in  the  fifth  section  of  this  act. 
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5.  How  property  acquired.!  Where  any  waters,  streams,  lands,  prop- 
erty, materials  or  franchises,  that  may  be  necessary  or  useful  for  the  said 
dams,  on  rivers  and  streams,  or  for  the  said  canals  or  raceways,  shall 
not  be  made  a  free  gift  by  their  owner  or  owners  to  such  companies  for 
the  public  purposes  thereof,  then  such  companies  shall  pay  to  the  owner 
or  owners  of  all  such  lands  such  compensation  as  shall  be  mutually 
agreed  upon  between  them;  and  if  any  such  corporation  or  its  agents 
cannot  agree  with  the  owner  or  owners  of  any  such  waters,  streams, 
lands,  property,  materials  or  franchises,  for  the  compensation  proper  for 
the  damage  done  or  likely  to  be  done  to  or  sustained  by  any  such  owner 
or  owners  of  such  waters,  streams,  lands  or  materials  which  such  corpo- 
ration may  enter  upon,  use  or  take  away,  in  pursuance  of  the  authority 
herein  given,  or  by  reason  of  the  absence  or  legal  incapacity  of  any  such 
owner  or  owners,  no  such  compensation  can  be  agreed  upon,  a  particular 
description  of  the  waters,  streams,  lands,  materials,  franchises  or  other 
property  so  required  for  the  use  of  such  company  incorporated  under 
this  act,  in  the  construction  of  said  dams,  canals,  raceways  and  other 
works,  shall  be  given  in  writing,  under  oath  or  affirmation  of  some  en- 
gineer or  proper  agent  of  the  company,  and  also  the  name  or  names  of 
the  occupant  or  occupants,  if  any  there  be,  and  of  the  owner  or  owners, 
if  known,  and  their  residence,  if  the  same  can  be  ascertained,  to  one  of 
the  justices  of  the  supreme  court  of  this  state,  who  shall  cause  said  com- 
pany to  give  notice  thereof  to  the  persons  interested,  if  known  and  in  this 
this  state,  or  if  unknown  and  out  of  this  state,  to  make  publication 
thereof  as  he  shall  direct,  for  any  term  not  less  than  ten  days,  and  to 
assign  a  particular  time  and  place  for  the  appointment  of  the  commis- 
sioners hereinafter  named,  at  which  time  and  place,  upon  satisfactory 
evidence  to  him  of  the  service  or  publication  of  such  notice  aforesaid,  he 
shall  appoint,  under  his  hand  and  seal,  three  disinterested,  impartial  and 
judicious  freeholders,  residents  in  the  county  in  which  the  waters, 
streams,  lands,  materials  or  other  property  in  controversy  lie  or  the  own- 
ers reside,  commissioners  to  examine  and  appraise  said  waters,  lands  or 
other  property,  and  to  assess  the  damages,  upon  such  notice  to  be  given 
to  the  persons  interested  as  shall  be  directed  by  the  justice  making  such 
appointment,  to  be  expressed  therein,  not  less  than  ten  days;  and  it  shall 
be  the  duty  of  said  commissioners  (having  first  taken  and  subscribed 
an  oath  or  affirmation  before  some  person  duly  authorized  to  administer 
an  oath,  faithfully  and  impartially  to  examine  the  matter  in  question, 
and  to  make  a  true  report  according  to  the  best  of  their  skill  and  under- 
standing) to  meet  at  the  time  and  place  appointed,  and  to  proceed  to 
view  and  examine  the  said  waters,  streams,  lands,  materials  or  other 
property,  and  to  make  a  just  and  equitable  estimate  or  appraisement  of 
the  value  of  the  same,  and  an  assessment  of  damages  to  be  paid  by  the 
said  company  for  such  waters,  streams,  lands,  materials  or  other  prop- 
erty, and  damages  aforesaid,  which  said  report  shall  be  made  in  writing, 
under  the  hands  and  seals  of  the  said  commissioners,  or  any  two  of  them, 
and  filed  within  ten  days  thereafter,  together  with  the  aforesaid  descrip- 
tion of  the  waters,  streams,  lands,  materials  or  other  property,  and  the 
appointment  and  oaths  or  affirmations  aforesaid,  in  the  clerk's  office  of 
the  county  in  which  the  said  waters,  streams,  lands,  materials  or  other 
property  are  situate,  to  remain  of  record  therein;  and  thereupon  and  on 
payment  or  tender  of  payment  of  the  amount  awarded  as  hereinafter 
provided,  the  said  company  is  hereby  empowered  to  enter  upon  and  take 
possession  of  the  said  waters,  streams,  as  hereinbefore  mentioned,  lands, 
materials  or  other  property,  for  the  purposes  aforesaid;  and  the  said  re- 
port, or  a  copy  thereof,  certified  by  the  clerk  of  said  county,  and  proof 


1 — See  Eminent  Domain  Act,  p.  648,  below. 
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of  payment  or  tender  of  the  amount  awarded,  shall  at  all  times  be  con- 
sidered as  plenary  evidence  of  the  right  of  any  such  company  to  have, 
hold,  use,  occupy,  possess  and  enjoy  the  said  waters,  lands  or  other  prop- 
erty,' or  the  said  owner  or  owners  to  recover  the  amount  of  said  valua- 
tion,' with  interest  and  costs  in  an  action  on  contract  in  any  court  of  com- 
petent jurisdiction,  in  a  suit  to  be  instituted  against  the  said  company, 
if  they  neglect  or  refuse  to  pay  for  twenty  days  after  demand  made  of 
their  treasurer,  and  shall  from  time  to  time  constitute  a  lien  upon  the 
property  of  said  company  in  the  nature  of  a  mortgage;  and  the  said  jus- 
tice of  the  supreme  court  shall,  upon  application  of  either  party,  and  on 
reasonable  notice  to  the  others,  tax  and  allow  such  costs,  fees  and  ex- 
penses to  the  commissioners,  clerks  and  other  persons  performing  any 
of  the  duties  prescribed  in  this  section  as  he  shall  think  equitable  and 
right,  which  shall  be  paid  by  the  said  company;  provided  always,  that 
should  any  such  company  or  the  owner  or  owners  of  any  such  waters, 
streams,  lands,  materials  or  other  property  feel  aggrieved  by  the  decision 
of  the  commissioners  aforesaid,  he,  she  or  they  may  appeal  to  the  next 
circuit  court  in  the  county  wherein  the  said  waters,  streams,  lands,  ma- 
terials or  other  property  may  be. 

6.  Appeal  from  decision  o£  oommissioners.  Every  appeal  from  the  de- 
cision of  the  commissioners  appointed  under  the  preceding  section  shall 
be  made  in  writing,  and  in  the  form  of  a  petition  to  said  court,  and  filed 
with  the  clerk  of  the  said  circuit  court  of  the  county  wherein  such  waters, 
streams,  lands,  materials  or  other  property  appraised  by  the  said  commis- 
sioners shall  be,  and  notice  in  writing  of  such  appeal  shall  be  given  to 
the  opposite  party  within  ten  days  after  the  filing  thereof,  which  pro- 
ceeding shall  vest  in  the  said  circuit  court  full  right  and  power  to  hear 
and  adjudge  the  same,  and  to  direct  a  proper  issue  for  the  trial  of  said 
controversy  to  be  formed  between  the  said  parties,  and  to  order  a  jury 
to  be  struck  and  a  view  of  the  premises  to  be  had,  and  the  said  issue 
to  be  tried  at  the  next  term  of  said  court  to  be  holden  in  the  said  county, 
upon  the  like  notice  and  in  the  same  manner  as  other  issues  in  the  said 
court  are  tried;  and  it  shall  be  the  duty  of  the  said  jury  to  assess  the 
value  of  the  said  waters,  streams,  lands,  materials  or  other  property,  and 
damages  sustained,  and  if  they  shall  find  a  greater  sum  than  the  said 
commissioners  shall  have  awarded  in  favor  of  the  said  owner  or  owners, 
then  judgment  thereon,  with  costs,  shall  be  entered  against  any  such 
company  and  execution  awarded  therefor,  but  if  the  said  jury  shall  be 
applied  for  by  the  owner  or  owners  and  shall  find  a  less  sum  than  such 
company  shall  have  offered,  or  the  said  commissioners  shall  have  awarded, 
then  said  costs  shall  be  paid  by  said  applicant  or  applicants  and  either 
deducted  out  of  said  sum  found  by  said  jury,  or  execution  awarded  there- 
for, as  the  said  court  shall  direct;  but  such  application  shall  not  prevent 
such  company  from  taking  the  said  waters,  streams,  lands,  materials  or 
other  property,  upon  filing  the  aforesaid  report  of  the  said  commission- 
ers; provided,  that  in  no  case  whatever  shall  such  company  enter  upon 
or  take  possession  of  any  waters,  streams,  lands,  materials  or  other 
property  of  any  person  or  persons  for  the  purpose  of  actually  construct- 
ing said  dams,  reservoirs,  canals,  raceways  and  other  works,  or  making 
any  erections  or  improvements  whatever,  or  otherwise  appropriating  said 
waters,  streams,  lands,  materials  or  other  property  to  the  use  of  any 
such  company,  until  they  have  paid  or  tendered  to  the  party  or  parties 
entitled  to  receive  the  same  the  amount  assessed  by  the  said  commission- 
ers as  the  value  of  such  waters,  streams,  lands,  materials  or  other  prop- 
erty or  damages;  but  in  case  the  party  or  parties  entitled  to  receive  the 
amount  assessed  as  aforesaid  by  the  said  commissioners  shall  refuse. 
upon  tender  thereof  being  made,  to  receive  the  same,  or  shall  be  out  of 
the  state  or  under  any  legal  disability,  then  the  payment  of  the  amount 
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assessed  as  aforesaid  into  thie  circuit  court  of  the  county  wherein  the 
said  waters,  streams,  lands,  materials  or  other  property  lie,  shall  be 
deemed  a  valid  and  legal  payment;  and  further  provided,  that  the  party 
or  parties  entitled  to  receive  the  amount  assessed  by  said  commissioners 
may,  upon  tender  thereof  being  made,  accept  and  receive  the  same  with- 
out being  barred  thereby  from  his,  her  or  their  appeal  from  the  report 
of  the  said  commissioners;  that  on  such  tender  or  payment  of  the  money 
into  court,  in  case  it  be  refused  as  aforesaid,  such  company  shall  be  em- 
powered to  enter  upon  and  take  possession  of  said  waters,  streams, 
lands,  materials,  or  other  property,  and  proceed  with  the  work  of  con- 
structing the  said  dams,  canals,  raceways  and  other  erections  and  im- 
provements. 

7.  Rights  of  other«i  not  impaired.  Nothing  in  this  act  shall  be  construed 
to  Impair  the  rights  of  any  corporation,  person  or  persons  to  an  action 
against  such  company,  their  agents,  workmen,  servants  or  contractors, 
for  any  damage  done  to  his,  her  or  their  land,  hereditaments  and  premises 
by  the  erection  or  construction  of  said  dams,  canals,  raceways,  reservoirs 
and  improvements,  where  such  corporation,  person  or  persons  have  not 
been  agreed  with  by  such  companies,  or  his,  her  or  their  damages  paid 
and  satisfied  by  such  companies,  under  the  provisions  of  this  act. 

S.  May  Issue  bonds.  Every  such  company  may  make  and  issue  bonds, 
with  or  without  coupons  attached,  bearing  interest  not  exceeding  six 
per  centum  per  annum,  to  borrow  money  or  to  secure  any  indebtedness 
created  by  them,  and  sell,  exchange  or  otherwise  dispose  of  the  same, 
upon  such  terms  and  conditions  as  they  may  deem  advisable,  and  such 
bonds,  and  the  interest  thereon,  may  be  secured  by  a  mortgage  or  mort- 
gages, given  or  executed  to  a  trustee  or  trustees  for  the  use  of  the  bond- 
holders, upon  the  corporate  franchises,  real  and  personal  estate,  and  all 
other  property  of  said  companies,  or  any  part  thereof;  provided,  they 
shall  not  issue  bonds  for  a  greater  sum  than  double  the  amount  of  their 
capital  stock  paid  in. 

9.  Merger  and  eonsolldation.  It  shall  be  lawful  for  any  company  in- 
corporated under  this  act,  at  any  time  during  the  continuance  of  its 
charter,  to  lease  its  dams  and  works,  or  any  part  thereof,  to  any  other 
corporation  or  corporations  of  this  or  any  other  state,  or  to  unite  and 
consolidate,  as  well  as  merge  its  stock,  property,  franchises,  dams  and 
works  with  those  of  any  other  company  or  companies  of  this  or  any  other 
state,  to  form  a  new  corporation,  or  to  do  both,  and  such  other  company 
and  companies  are  hereby  authorized  to  take  such  lease,  or  to  unite,  con- 
solidate, as  well  as  merge  its  stock,  property,  franchises,  dams  and  works 
with  said  company,  to  form  a  new  corporation,  or  to  do  both,  and  after 
such  lease  or  consolidation  the  company  or  companies  so  acquiring  said 
stock,  property,  franchises,  dams  and  works  may  use  and  operate  such 
dams  and  works  and  their  own  dams  and  works,  or  all  or  any  of  them, 
according  to  the  provisions  and  restrictions  contained  in  this  act,  not- 
withstanding any  special  privilege  heretofore  granted  to  another  corpo- 
ration. 

10.  May  develop  electric  po'wcr  and  sell.  Every  corporation  organized 
under  this  act  may  develop  electric  power  for  commercial  purposes  by 
means  of  water  power,  and  shall  have  authority  to  supply  current  and 
power  to  individuals,  firms  and  corporations  at  such  prices  as  may  be 
agreed  upon,  and  shall  have  authority  to  make,  erect  and  maintain  the 
necessary  buildings,  machinery  and  apparatus  for  developing  power  and 
current,  and  to  distribute  the  same  to  any  place  or  places  with  the  right 
to  enter  upon  any  public  road,  street,  lane,  alley  or  highway  for  such 
purposes,  and  to  erect  posts  or  poles  on  the  same  to  sustain  the  necessary 
wires  and  fixtures,  and  to  alter,  inspect  and  repair  its  system  of  distribu- 
tion; provided,  that  no  such  company  shall  enter  upon  any  street  or  alley 
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In  any  city,  borough  or  township  in  this  state,  until  after  the  consent  to 
such  entry  of  the  council  or  other  governing  body  of  the  city  or  borough, 
or  the  township  committee  of  the  township  in  which  such  street  or  alley 
may  be  located,  shall  have  been  obtained. 

11.  Not  to  supply  -water  for  domestic  use.  No  company  organized  under 
this  act  shall  acquire  under  any  of  its  provisions  the  power  to  supply 
any  municipality  or  any  part  of  the  public  with  water  for  potable  or 
other  domestic  uses;  nor  shall  any  of  the  provisions  of  this  act  be  con- 
strued to  in  anywise  impair  the  right  or  privilege  of  any  municipality 
to  take  from  the  rivers  and  streams  within  this  state,  or  between  this 
and  any  other  state,  the  potable  waters  thereof  for  public  purposes,  nor 
shall  such  company  be  entitled  to  damages  or  compensation  for  the  di- 
version of  any  of  the  waters  of  such  river  or  stream  or  tributaries  thereof 
for  the  water-supply  of  any  municipality  in  this  state. 


A  SUPPLEMENT  TO  ax  act  entitled  "an  act  to  authobize  the  organi- 
zation OF  corporations  to  construct  dams  in  the  rivers  and 
streams  within  the  state,  or  between  this  and  ant  other  state, 
for  the  purpose  of  generating,  distributing  and  selling  v^ater 

POWER   AND    electric    POWER,"    APPROVED   MAY    EIGHTEENTH,    ONE   THOU- 
SAND eight  HUNDRED  AND  NINETY-SEVEN. 1 

1.  Annual  report  o£  receipts  and  di^-idends.  Every  corporation  organ- 
ized under  the  provisions  of  the  act  to  which  this  act  is  a  supplement, 
shall,  on  or  before  the  first  Tuesday  of  May,  annually,  make  return  to  the 
state  board  of  assessors  of  the  gross  amount  of  its  receipts  for  light  or 
power  supplied  within  this  state  for  the  year  preceding  the  first  day  of 
February  prior  to  the  making  of  such  report,  and  the  amount  of  divi- 
dends declared  or  paid  during  the  same  time. 

2.  liicense  fee.  Each  corporation  organized  under  the  act  aforesaid 
shall  pay  to  the  state  an  annual  license  fee  or  franchise  tax  at  the  rate 
of  one-half  of  one  per  centum  upon  the  amount  of  its  gross  receipts  so 
returned,  or  as  ascertained  by  the  state  board  of  assessors,  and  five  per 
centum  upon  the  dividends  in  excess  of  four  per  centum  declared  or  paid 
by  said  corporation,  and  the  state  board  of  assessors  shall  assess  the  said 
franchise  tax  in  the  manner  and  form  prescribed  by  an  act  entitled  "An 
act  to  provide  for  the  imposition  of  state  taxes  upon  certain  corporations 
and  for  the  collection  thereof,"  approved  April  eighteenth,  one  thousand 
eight  hundred  and  eighty-four,  and  its  various  supplements  and  amend- 
ments. 

3.  Repealer.  All  acts  and  parts  of  acts  Inconsistent  herewith  are  hereby 
repealed  and  this  act  shall  take  effect  immediately. 


AN  ACT  TO  AUTHORIZE  CORPORATTONS,  ORGANIZED  FOR  THE  PURPOSE  OF  CON- 
STRUCTING A  DAM  OR  DAMS  IN  ANY  RIVEB  OB  STREAM  TRIBUTABY  TO  BAB- 
NEGAT  BAY  FOR  THE  PURPOSE  OF  DEVELOPING  AND  SELLING  WATER  POWEB 
AND  GENERATING,  DISTRIBUTING  AND  SELLING  ELECTRICITY,  TO  CONDEMN 
OB  TAKE  PROPERTY  FOB  A  PUBLIC  USE.2 

1.  Surveys  for  dams,  reservoirs,  etc.  Every  corporation  heretofore  or 
hereafter  organized  for  the  purpose  of  constructing  a  dam  or  dams  in 
any  river  or  stream  tributary   to  Barnegat  bay  for  the  purpose   of  de- 


1 — Approved  March  30,  1898,  P.  L.  1398,  p.  192,  c.  117. 
2— Approved  April  19,   1906,  P.  L.   1906,  p.  237,  c.  127. 
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veloplng  and  selling  water  power  and  generating,  distributing  and  sell- 
ing electricity,  shall  have  power  to  cause  examinations  and  surveys  to 
be  made  for  its  proposed  dam  or  dams,  reservoirs,  ponds,  locks,  weirs, 
gates,  bridges,  races,  canals,  power  stations,  as  well  as  the  land  that 
may  be  overflowed  by  the  erection  of  such  dam  or  dams;  and  for  such 
purposes  by  its  officers,  agents  or  servants  to  enter  from  time  to  time 
upon  any  lands  or  waters  for  the  purpose  of  malting  such  examinations 
or  surveys,  subject  to  liability  for  all  damage  done,  and  when  the  loca- 
tion of  such  dam  or  dams,  reservoirs,  ponds,  locks,  weirs,  gates,  bridges, 
races,  canals,  power  stations,  as  well  as  the  land  that  may  be  overflowed 
by  the  erection  of  such  dam  or  dams,  shall  from  time  to  time  be  deter- 
mined by  the  directors  of  such  corporation,  or  a  majority  of  them,  such 
corporation  shall  cause  a  survey  and  map  to  be  made  of  the  land  to  be 
taken  or  entered  upon,  which  map  shall  be  signed  by  the  president  and 
secretary,  and  filed  in  the  office  of  the  county  clerk  of  the  county  in 
which  the  lands  shown  on  such  map  are  situated. 

2.  Right  of  condemnation.  Where  any  such  corporation  cannot  acquire 
the  real  or  personal  property,  rights,  privileges,  franchises  or  easements 
needed  for  such  dam  or  dams,  reservoirs,  ponds,  locks,  weirs,  gates, 
bridges,  races,  canals,  power  stations  and  flowage,  by  agreement  with 
the  owners  thereof,  whether  by  reason  of  disagreement  as  to  price  or  the 
legal  incapacity  or  absence  of  the  owner,  or  his  inability  to  convey  valid 
title,  or  of  the  owner  or  owners  being  unknown,  or  by  reason  of  any 
other  cause,  it  shall  be  lawful  for  such  corporation  to  condemn  and  take 
such  real  estate  or  personal  property,  rights,  privileges,  franchises  or 
easements  necessary  for  such  dam  or  dams,  reservoirs,  ponds,  locks, 
weirs,  gates,  bridges,  races,  canals,  power  stations  and  flowage,  and  the 
compensation  to  be  paid  therefor  shall  be  ascertained  and  paid,  in  the 
manner  provided  by  an  act  entitled  "An  act  to  regulate  the  ascertain- 
ment and  payment  of  compensation  for  property  condemned  or  taken  for 
public  use"  (Revision  of  1900),  approved  March  twentieth,  nineteen  hun- 
dred, and  the  acts  amendatory  thereof  and  supplemental  thereto. 

3.  Repealer.     This  act  shall  take  effect  immediately,  and  all  acts  and 
parts  of  acts  inconsistent  herewith  are  hereby  repealed. 


7.  RAILROAD   COMPAXIES. 

AN  ACT  CONCERNING  RAILROADS    (REVISION  OF  1903). 1 

I. 

FORMATION  AND  POWERS. 

.  1.  Proceeding:^!  for  formation  of  railroad  company.  Any  number  of 
persons,  not  less  than  seven,  may  form  a  company  for  the  purpose  of 
constructing,  maintaining  and  operating  a  railroad  for  public  use  in  the 
conveyance  of  persons  and  property,  by  executing  and  filing  pursuant  to 
the  provisions  of  this  act  a  certificate  of  incorporation,  which  shall  be 
signed  in  person  by  all  the  subscribers  to  the  capital  stock  named 
therein,  who  from  the  date  of  such  filing  as  herein  provided,  shall  be 
and  constitute  a  body  corporate;  the  said  certificate  shall  set  forth: 

I.  The  name  of  the  company,  which  shall  not  resemble  any  name  al- 
ready in  use  by  any  corporation  of  this  state,  so  as  to  lead  to  uncertainty 
or  confusion; 


1 — Approved  April  14,  1903,  P.  L.  1903,  p.  645,  c.  257. 
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n.  The  location  of  the  principal  office  in  the  state; 

III.  The  object  of  the  company,  the  terminal  points  of  the  proposed 
railroad,  the  counties  of  this  state  in  or  through  which  it  and  its 
branches  are  intended  to  be  constructed  and  the  length  of  such  road  and 
of  each  of  its  branches  as  near  as  may  be; 

IV.  The  amount  of  the  total  authorized  capital  stock  which  shall  be 
not  less  than  ten  thousand  dollars  per  mile;  the  number  of  shares  into 
which  the  same  is  divided  and  the  par  value  of  each  share;  the  amount 
of  capital  stock  subscribed  by  the  incorporators  with  which  it  will  com- 
mence business,  which  shall  not  be  less  than  two  thousand  dollars  for 
each  mile  or  fraction  thereof;  and  if  there  be  more  than  one  class  of 
stock  created  by  the  certificate  a  description  of  the  different  classes 
with  the  terms  on  which  created; 

V.  The  names  and  places  of  residence  of  the  incorporators  and  the 
number  of  shares  subscribed  by  each;  the  aggregate  of  such  subscription 
shall  be  the  amount  of  capital  with  w^hich  the  company  shall  commence 
business; 

VI.  The  names  and  places  of  residence  of  the  first  directors  of  the 
company,  not  less  than  seven  nor  more  than  seventeen  in  number,  who 
shall  be  stockholders  and  incorporators  of  the  company  and  at  least  one 
of  whom  shall  be  a  resident  of  this  state  and  who  shall  manage  its  af- 
fairs until  others  are  chosen  in  their  places  at  the  next  annual  election; 

VII.  The  period,  if  any,  limited  for  the  duration  of  the  company; 

VIII.  Any  provision  authorized  by  this  act  or  by  law  which  the  in- 
corporators may  choo?e  to  insert  for  the  regulation  of  the  business  and 
for  rhe  conduct  of  the  affairs  of  the  corporation;  or  for  creating,  defining, 
limiting  and  regulating  the  powers  of  its  directors  or  stockholders; 

The  certificate  shall  be  proved  or  acknowledged  as  required  for  deeds 
of  real  estate  and  shall  be  filed  in  the  office  of  the  secretary  of  state 
upon   compliance   with   the  terms   of  this  act. 

2.  Amount  to  be  deposited  with  state  treasurer;  certified  copy  certifi- 
cate evidence  of  incorporation.  The  certificate  of  incorporation  shall  be 
filed  in  the  office  of  the  secretary  of  state  until  there  shall  have  been 
annexed  thereto  and  filed  therewith  an  affidavit,  made  by  at  least  five  of 
the  directors  in  the  certificate  named,  that  at  least  two  thousand  dollars 
of  stock  for  each  mile  or  fraction  thereof  designated  in  the  certificate, 
has  been  in  good  faith  subscribed  and  paid  in  cash,  and  that  it  is  in- 
tended in  good  faith  to  construct,  maintain  and  operate  the  road  men- 
tioned in  the  certificate;  nor  shall  the  certificate  be  filed  in  said  office 
until  at  least  two  thousand  dollars  of  stock  for  each  mile  or  fraction 
thereof,  of  raifroad  designated  in  the  certificate  to  be  constructed,  has 
been  paid  in  cash  to  the  directors,  and  deposited  by  them  with  the  treas- 
urer of  the  state,  who  shall  hold  the  same  subject  to  be  repaid  to  the 
company,  or  its  treasurer,  in  sums  of  two  thousand  dollars  for  each  mile 
of  said  railroad,  upon  the  construction  of  which  it  shall  be  proved  to  his 
satisfaction  that  the  company  has  expended  at  least  two  thousand  dol- 
lars; the  secretary  of  state  shall  record  the  certificate,  when  duly  filed, 
in  a  book  to  be  provided  by  him  for  the  purpose,  and  said  certificate  or  a 
copy  thereof,  or  of  the  record  thereof  duly  certified  by  the  secretary  of 
state,  shall  be  evidence  of  the  incorporation  of  the  company  and  of  the 
facts  therein  stated. 

S.  General  powers.  Every  railroad  company  shall  have  the  general 
powers  conferred  by  the  act  entitled  "An  act  concerning  corporations" 
(Revision  of  1896),  and  the  supplements  thereto,  and  shall  be  governed 
by  the  provisions  and  be  subject  to  the  restrictions  and  liabilities  in  said 
act  contained,  so  far  as  the  same  are  appropriate  to  and  not  inconsistent 
with  this  act  or  with  the  provisions  of  the  act  under  which  any  such 
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company  may  have  been  created  and  organized,  and,  in  addition  thereto, 
shall  have  power: 

I.  Determine  route  and  enter  upon  lands.  To  locate  and  determine  its 
route  and  works,  and  for  that  purpose  to  make  such  surveys  for  its  pro- 
posed railroad  as  may  be  necessary  to  the  selection  of  the  most  advan- 
tageous route,  and  to  enter  upon  lands  or  waters  of  any  person,  doing 
no  unnecessary  injury  to  private  or  other  property,  and  subject  to  re- 
sponsibility for  all  damages  which  shall  be  done  thereto; 

II.  Acquire  real  estate.  To  acquire  from  time  to  time,  and  hold  and 
use  all  such  real  estate  and  other  property  as  may  In  the  judgment  of  its 
directors  be  necessary  for  terminal  purposes,  and  for  the  construction 
and  maintenance  of  its  railroad,  and  stations,  branches,  sidings,  car 
yards,  engine-houses,  repair  shops  and  other  accommodations  necessary 
to  accomplish  the  objects  of  its  incorporation,  and  to  sell  land  thus  ac- 
quired when  not  necessary  for  such  purposes  and  objects. 

III.  Construct  and  operate  road.  To  construct  and  operate  its  road, 
to  construct  or  purchase  all  engines,  cars,  machinery  and  appliances  for 
the  transportation  of  persons  and  property,  to  charge  and  collect  fares 
and  charges  for  transportation  of  passengers  and  freight  and  to  exer- 
cise all  other  powers  by  this  act  granted. 

4.  Directors;  offlcers  and  agents.  The  directors  of  every  railroad  com- 
pany shall  be  stockholders  and  shall  be  not  less  than  seven  or  more 
than  seventeen  in  number;  the  first  directors  shall  be  those  specified  as 
such  in  the  certificate  of  organization,  and  thereafter  directors  shall  be 
chosen  at  the  annual  meetings  of  the  stockholders;  the  directors  shall 
appoint  one  of  their  number  president,  and  shall  also  appoint  a  treas- 
urer, secretary  and  chief  engineer,  and  such  other  offlcers  and  agents  as 
shall  be  necessary,  and  shall  fix  their  salaries  or  compensation;  the  di- 
rectors may  add  to  their  number  by  selecting  from  the  body  of  stock- 
holders from  time  to  time  an  additional  member  or  members  to  be  and 
act  as  vice-president  or  additional  vice-presidents,  with  such  powers 
and  duties  and  compensation  as  the  corporation  or  directors  may  de- 
termine, provided  that  the  number  of  directors  shall  not  thereby  be 
made  more  than  twenty;  one  director  shall  be  an  actual  resident  of  this 
state,  but  it  shall  not  be  necessary  for  the  president  or  more  than  one 
director  to  be  such  resident  thereof,  notwithstanding  the  provisions  of 
any  special  charter  or  other  act;  in  case  the  whole  capital  stock  has  not 
been  subscribed,  the  directors  may  receive  subscriptions  for  shares,  but 
no  subscription  shall  be  taken  without  the  payment  by  the  subscriber  of 
at  least  ten  per  centum  of  the  amount  subscribed  in  cash. 

5.  Cbange  of  name  and  capital  stock;  preferred  stock;  bondholders 
rlg:ht  to  vote.  Every  railroad  company  shall  have  power  to  change  its 
name,  to  decrease  or  increase  its  capital  stock,  and  to  create  one  or  more 
classes  of  preferred  stock,  by  certificate  and  proceedings  in  the  manner 
prescribed  by  the  twenty-seventh,  twenty-eighth  and  twenty-ninth  sec- 
tions of  the  "Act  concerning  corporations"  (Revision  of  1896);  the  stock- 
holders of  any  railroad  company  may,  by  agreement  expressed  in  the 
certificate  of  Incorporation,  or  in  a  supplementary  certificate  executed 
and  acknowledged  by  every  stockholder,  and  filed  in  like  manner  as  the 
original  certificate,  authorize  and  empower  the  holders  of  bonds  of  the 
company  secured  by  mortgage  on  its  property  and  franchises,  to  vote  at 
meetings  of  stockholders,  in  person  or  by  proxy,  either  for  the  election 
of  directors  or  for  other  purposes,  each  bondholder  to  cast  as  many  votes 
as  if  the  holder  of  stock  of  par  value  to  the  principal  of  his  bonds,  and 
the  production  of  his  bonds  shall  be  evidence  of  his  right  to  vote,  and 
every  bondholder  so  voting  shall  be  subject,  to  the  extent  of  the  amount 
of  his  bonds,  to  the  same  liabilities  as  stockholders. 
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6.  Borro^r  on  bond  and  mortgage.  Every  railroad  company  shall 
have  power  to  borrow  such  sums  of  money  from  time  to  time,  not  to 
exceed  in  the  whole  its  paid-up  capital  stock,  as  shall  be  necessary  to 
construct,  improve,  extend  or  repair  its  road  and  furnish  all  necessary 
lands,  chattels,  engines,  cars  and  equipments,  and  for  such  purpose  to 
Issue  and  sell  its  bonds  secured  by  mortgage  on  its  railroad,  lands,  chat- 
tels, franchises  and  appurtenances,  and  such  company  shall  not  plead 
any  statute  against  usury  in  any  suit  at  law  or  in  equity  to  enforce  the 
payment  of  any  bond  or  mortgage  executed  under  the  provisions  of  this 
section;  in  the  case  of  any  railroad  company  in  this  state  the  amount  of 
whose  mortgage  debt  shall  have  been  limited  by  special  law,  the  written 
consent  of  the  holders  of  at  least  two-thirds  in  value  of  all  its  stock 
shall  be  obtained  before  any  such  mortgage  shall  be  executed;  any  per- 
son who  shall  issue  bonds  of  any  railroad  company  to  an  amount  greater 
than  the  amount  authorized  by  this  or  any  other  act  shall  be  guilty  of  a 
misdemeanor.  Where  a  mortgage  on  a  railroad  right  of  way  and  fran- 
chises includes  chattels,  it  shall  be  sufficient  notice  and  evidence  thereof 
to  record  the  same  as  a  mortgage  on  real  estate. 


II. 

RIGHT  OF  WAY. 

7.  Width;  survey  filed;  branches.  The  right  of  way  of  any  railroad, 
or  of  any  branch  thereof,  shall  not  exceed  one  hundred  feet  in  width  un- 
less more  land  shall  be  required  for  the  slopes  of  cuts  or  embankments, 
or  for  retaining  walls,  in  which  case  such  land  may  be  acquired  as  part 
of  such  right  of  way;  it  shall  be  lawful  for  any  railroad  company,  its 
incorporators  and  agents,  to  enter  at  all  times  upon  all  lands  or  waters 
for  the  purpose  of  exploring,  surveying  and  laying  out  the  route  or 
routes  of  its  railroad,  and  of  locating  the  same,  and  to  locate  all  neces- 
sary works,  buildings,  conveniences  and  appurtenances,  doing  no  un- 
necessary injury  to  property,  and  when  the  route  of  the  railroad  shall 
have  been  determined  upon,  a  survey  of  such  route  and  location,  par- 
ticularly describing  the  same,  shall  be  filed  in  the  office  of  the  secretary 
of  state;  the  company  may  also,  from  time  to  time,  after  the  filing  of 
the  survey  of  the  route  of  the  main  line  and  either  before  or  after  con- 
struction thereon,  file  surveys  of  the  route  and  location  of  branches 
within  the  limits  of  any  counties  in  or  through  which  the  main  line 
may  be  located  and  of  any  county  adjoining  such  counties. 

8.  Connecting  roada.  Whenever  the  railroads  of  any  railroad  com- 
panies shall  intersect  or  cross  or  shall  approach  each  other  within  a  dis- 
tance of  one  mile,  either  company  may  construct  and  operate  a  branch 
to  effect  a  connection  of  such  railroads,  and  may  take  and  hold  the 
land  and  property  necessary  for  that  purpose,  on  filing  a  map  and  de- 
scription of  the  survey  of  the  route  of  such  branch,  in  the  office  of  the 
secretary  of  state;  and  making  the  required  deposit  with  the  state  treas- 
urer; the  connection  shall  be  made  upon  such  terms  as  may  be  agreed 
by  the  companies  operating  such  roads,  and  in  case  of  failure  to  agree, 
either  party  may  apply  to  the  supreme  court,  whose  duty  it  shall  be  to 
appoint  three  disinterested  citizens  of  the  state  who  shall  determine  and 
fix  the  terms,  which,  when  approved  by  the  court,  shall  be  conclusive 
and  such  companies  shall  be  required  to  carry  into  effect. 

0.  May  purchase  or  construct  branches.  Any  railroad  company  may 
lay  out  and  construct,  or  may  acquire,  lease  or  purchase  any  branch  line 
or  lines  of  railroad  not  exceeding  two  miles  in  length,  and  may  maintain 
and  operate  the  same,  extending  from  the  main  line  or  from  any  branch 
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line  of  said  company  to  any  mill,  factory,  mine,  clay  bed  or  ware-house, 
whenever,  in  the  judgment  of  the  board  of  directors,  it  shall  be  for  the 
interest  of  the  company,  and  may  take  and  hold  the  land  necessary  for 
that  purpose  on  filing  a  map  and  description  of  the  survey  of  the  route 
of  such  branch  in  the  office  of  the  secretary  of  state,  and  making  the 
required  deposit,  pending  construction,  with  the  state  treasurer;  pro- 
vided, that  no  company  shall  construct  any  such  branch  within  the 
limits  of  any  city  or  town  until  it  shall  first  obtain  the  consent  of  the 
municipal  authorities  thereto. 

10.  Survey  o£  branches  and  deposit.  The  survey  of  the  route  of  any 
branch  shall  not  be  filed  In  the  office  of  the  secretary  of  state  until  the 
company  shall  have  deposited  with  the  state  treasurer  a  sum  equal  to  at 
least  two  thousand  dollars  for  every  mile,  and  a  proportionate  sum  for 
any  distance  less  than  a  mile  of  the  length  of  such  branch,  and  the 
state  treasurer  shall  be  the  custodian  of  said  fund  and  shall  hold  the 
same,  subject  to  be  repaid  to  the  directors  or  the  treasurer  of  said  com- 
pany In  installments  of  two  thousand  dollars  for  each  mile,  and  a  pro- 
portionate sum  for  any  distance  less  than  a  mile  of  such  branch,  upon 
the  construction  of  which  it  shall  be  proved,  to  his  satisfaction,  that  such 
amount  has  been  expended;  it  shall  be  the  duty  of  the  secretary  of  state 
to  record  at  length  in  a  proper  book  to  be  by  him  provided,  at  the  expense 
of  the  state,  all  descriptions  of  the  surveys  of  the  main  lines  or  branches 
filed  with  him,  for  which  he  shall  collect  from  the  company  filing  the 
same  the  fees  prescribed  by  law  for  recording  deeds,  and  such  record  or 
a  certified  copy  thereof  shall  be  evidence  of  such  survey  and  location; 
any  survey  of  a  route  heretofore  filed  with  the  secretary  of  state  may  be 
recorded,  and  a  copy  of  the  record  shall  be  evidence  in  like  manner. 

11.  Abandonment  of  part  of  Hne.  Whenever  any  railroad  company  may 
deem  it  expedient  to  abandon  a  part  of  Its  line  before  the  same  shall 
have  been  wholly  completed,  and  shall  file  and  record  in  the  office  of  the 
secretary  of  state  a  certificate  of  abandonment,  executed  by  Its  president 
and  secretary,  under  its  seal,  describing  the  portion  of  the  route  of  the 
proposed  railroad  to  be  abandoned,  it  shall  be  the  duty  of  the  treasurer 
of  the  state  to  repay  to  the  company  out  of  the  money  of  said  company 
therefor  deposited  with  the  treasurer,  as  required  by  law,  a  sum  equal 
to  two  thousand  dollars  for  every  mile,  and  a  proportionate  sum  for  any 
distance  less  than  a  mile  of  its  route  so  abandoned  and  said  corporation 
shall  not  thereafter  extend,  build  or  construct  its  railroad  upon  the  por- 
tion so  abandoned,  without  first  filing  and  recording  a  new  survey  thereof 
in  the  office  of  the  secretary  of  state  and  making  the  deposit  with  the 
treasurer,  required  by  law. 

12.  Re-locating  route.  Any  portion  of  the  location  of  the  route  of  any 
railroad  company  may  be  relocated  by  the  board  of  directors  before  con- 
struction and  after  the  filing  of  the  original  survey,  by  filing  and  record- 
ing an  amended  survey  thereof  in  the  same  manner  as  the  original  sur- 
vey; the  directors  of  any  railroad  company  owning  or  operating  any  rail- 
road in  this  state,  may  change  the  location  of  a  part  of  its  route  for  any 
section  not  exceeding  one  mile  In  length,  by  filing  and  recording  a  sur- 
vey of  the  new  location  and  of  the  section  abandoned  with  the  secretary 
of  state,  where.  In  the  judgment  of  the  directors,  such  change  is  neces- 
sary to  avoid  any  quicksand,  quagmire  or  sink-hole,  or  other  physical 
obstacle  In  the  way  of  the  safe  and  convenient  construction,  maintenance 
or  operation  of  the  railroad;  provided,  that  such  alterations  shall  not  be 
made  in  any  city  after  the  road  has  been  actually  constructed  within  its 
limits;  any  railroad  companj'  may  straighten,  shorten  or  Improve  the 
route  of  Its  railroad  or  connect  points  thereon  by  shorter  lines  or 
branches,  and  may  take  and  acquire  by  condemnation  all  such  lands  as 
shall  be  necessary  in  the  Judgment  of  the  directors  for  that  purpose,  and 
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also  all  such  lands  as  shall  be  necessary  as  aforesaid  for  the  erection  of 
freight  and  passenger  stations  and  all  the  legitimate  purposes  of  such 
company  upon  such  straightened,  shortened  or  improved  line  by  flling 
and  recording  a  survey  thereof  in  the  same  manner  as  Is  required  in  the 
case  of  an  original  survey  of  location;  provided,  that  no  more  than  one 
hundred  feet  in  width  for  the  main  track  of  any  road  shall  be  taken 
from  the  right  of  way  except  where  necessary  for  the  slopes  or  cuts  or 
embankments  or  for  retaining  walls;  the  company  may  retain  and  con- 
tinue to  use  or  ntiay  sell  or  otherwise  dispose  of  the  whole  or  any  part 
of  the  original  road,  for  which  such  line  has  been  substituted,  after  it 
has  constructed  its  road  on  its  new  location. 

13.  Condemnation;  appeal  from  av»ard;  may  not  condemn  other  roads. 
Any  railroad  company  may,  either  at  the  time  of  its  organization  or  con- 
struction or  thereafter,  as  occasion  may  require,  take  by  condemnation 
any  of  the  land  and  property  required  for  the  right  of  way  of  its  main 
line  and  branches,  not  exceeding  one  hundred  feet  in  width  unless  more 
shall  be  required  for  slopes  of  cuts  or  embankments  or  retaining  walls, 
and  all  such  other  land  and  property  adjoining  to  such  right  of  way,  as 
in  the  judgment  of  the  directors  the  exigencies  of  business  may  demand, 
for  the  erection  of  freight  and  passenger  depots,  and  all  other  legitimate 
purposes  of  the  company,  upon  ascertainment  and  payment  or  tender  of 
compensation  as  prescribed  by  law;  and  either  party  may  have  an  appeal 
from  the  award  of  commissioners  fixing  compensation,  and  the  proceed- 
ings on  such  ascertainment,  taking  and  appeal  shall  be  had  pursuant  to 
"An  act  to  regulate  the  ascertainment  and  payment  of  compensation  for 
property  condemned  or  taken  for  public  use"  (Revision  of  1900) ;  no  com- 
pany organized  under  this  act  shall  be  authorized  to  take,  use  or  occupy, 
by  condemnation,  any  franchise,  lands  or  located  route  of  any  railroad  or 
other  corporation  chartered  for  the  purpose  of  facilitating  transporta- 
tion except  for  the  purpose  of  crossing  said  land  or  route  and  except  the 
land  of  such  corporation  not  necessary  for  the  purposes  of  its  franchise; 
and  no  railroad  under  this  act  shall  cross  another  railroad  at  grade  at  a 
less  angle  than  twenty  degrees;  provided,  that  a  railroad  may  be  located 
under  this  act  upon  the  surveyed  route  or  location  of  any  other  railroad 
company,  with  the  consent  of  such  company;  no  company  shall  be  au- 
thorized to  take  by  condemnation  any  land  belonging  to  the  state  of 
New  Jersey. 

III. 

CONSTRUCTION  AND  EQUIPMENT. 

14.  Must  begin  con-stmetiou.  The  company  shall  commence  its  pro- 
posed railroad  within  six  months  from  the  date  of  its  organization,  and 
shall  open  and  complete  at  least  one  track  within  two  years  from  the 
date  of  commencement,  where  the  road  shall  be  fifty  miles  or  less  in 
length,  and  where  it  exceeds  fifty  miles  shall  have  an  additional  six 
months  to  complete  the  road  for  each  twenty  miles  more  than  fifty  in 
length;  provided,  that  such  company  shall  open  fifty  miles  for  public  use 
as  soon  as  fifty  miles  of  track  are  laid;  any  company  formed  under  this 
act  and  failing  to  comply  with  the  provisions  of  this  section  shall  forfeit 
thereby  the  franchises  given  to  it  by  this  act;  provided,  that  if  such  com- 
pany shall  be  restrained  or  prevented  by  the  order  of  any  court  or  judge, 
or  by  any  proceedings  at  law,  or  in  equity,  from  prosecuting  the  work 
on  its  road,  or  from  opening  or  completing  its  road,  the  time  during 
which  such  company  shall  be  so  restrained  or  prevented  shall  not  be  com- 
puted as  any  part  of  the  time  limited  in  this  section  for  the  opening  and 
completion  of  said  road  or  any  part  thereof;  where  any  company  has 
failed  to  construct  its  railroad  upon  any  part  of  the  location  shown  by 


RAILROAD  COMPANIES.  529 

its  filed  survey  within  the  time  allowed  by  law,  and  since  the  expiration 
of  said  time  any  other  railroad  company  has  duly  filed  a  survey  of  a 
location  crossing-  or  occupying-  the  same,  said  company  last  filing  its  loca- 
tion shall  have  priority  of  right  over  said  location. 

15.  When  construction  may  be  made.  When  the  route  shall  have  been 
duly  adopted  and  survey  thereof  filed,  it  shall  be  lawful  for  every  rail- 
road company,  upon  payment  or  tender  of  compensation  by  its  officers 
and  agents,  to  construct,  maintain  and  operate  a  railroad  with  one  or 
more  tracks  and  with  such  sidetracks,  turnouts,  oflSces  and  depots  as  they 
may  deem  necessary  between  the  points  named  in  its  charter  or  certifi- 
cate of  Incorporation,  commencing  at  cr  within  and  extending  to  or  into 
any  town,  city  or  village  named  as  a  terminus  of  such  road;  and  from 
time  to  time,  either  before  or  after  completion  of  the  main  line,  to  con- 
struct, maintain  and  operate  branches  upon  the  route  or  routes  described 
in  its  filed  survey  or  surveys,  and  for  these  purposes,  to  enter  upon,  take 
possession  of,  hold,  have,  use,  occupy  and  excavate  any  lands,  and  to 
erect  embankments,  bridges  and  all  other  necessary  works,  and  to  do  all 
other  things  which  may  be  suitable  or  necessary  for  the  completion,  re- 
pair or  management  of  said  railroad,  and  for  the  conveyance  of  pas- 
sengers and  freight  thereon  by  steam,  electric  or  other  motive  power; 
provided,  that  the  payment  or  tender  of  all  damages  for  the  occupancy 
of  any  land,  through,  under  or  upon  which  said  railroad  and  its  branches, 
conveniences  and  appurtenances  may  be  laid  out  or  located,  be  made  be- 
fore said  company  or  its  agents  shall  enter  upon  or  break  ground,  ex- 
cept for  the  purpose  of  surveying  and  locating  said  railroad  and  branches, 
unless  the  consent  of  the  owner  of  said  land  be  had  and  obtained. 

16.  Bridges,  viaducts,  tunnels.  Any  railroad  company  may  build  and 
maintain  over  such  streams  as  the  road  may  cross,  such  piers  and  bridges 
as  they  may  deem  expedient,  and  may  build  viaducts  over  or  tunnels 
under  any  navigable  or  other  river,  stream  or  bay  of  water  w^hich  such 
railroad  may  cross;  putting  in  such  viaduct  a  pivot-draw  w^ith  two  open- 
ings, each  of  no  less  width  than  the  widest  opening  of  any  viaduct  or 
bridge  now  built  over  any  such  river,  stream  or  bay  of  water,  at  right 
angles  to  the  main  channel,  located  at  a  point  convenient  for  navigation; 
provided,  that  such  company  shall  not  take  any  land  under  water  be- 
longing to  this  state  until  the  consent  of  the  riparian  commissioners 
shall  first  be  had  and  obtained  (unless  the  said  land  is  at  least  twenty- 
five  feet  under  the  bed  of  the  water),  who  are  hereby  authorized  to  con- 
vey the  same  on  receiving  such  compensation  as  they  may  fix. 

17.  Dra-ws;  sig;ua]s  and  attendants.  Such  company  shall,  at  all  times, 
when  such  river,  stream  or  bay  is  navigable,  for  the  safety  of  persons 
navigating  the  same,  cause  to  be  kept  a  red  light  at  each  outer  side  of 
said  draws  and  a  white  light  at  each  inner  side  of  said  draws,  w^hlch 
shall  be  lighted  every  evening  at  or  before  sunset  and  be  kept  lighted 
until  daylight,  and  shall  also  keep  a  suitable  person  or  suitable  persons 
at  each  bridge  to  open  the  draws  for  the  free  passage  of  all  vessels  with 
standing  masts  or  pipes;  and  for  each  and  every  neglect  to  keep  such 
light  and  open  the  draws  when  necessary,  the  company  shall  forfeit  and 
pay  one  hundred  dollars,  to  be  recovered  with  costs  in  any  court  having 
jurisdiction  thereof,  by  any  person  who  shall  sue  for  the  same  within  six 
months  after  the  time   of  such  neglect. 

18.  Bridge  over  slinllow  tidal  waters;  modifications.  When  any  rail- 
road is  constructed  across  a  stream  where  the  tide  ebbs  and  flows,  and 
by  reason  of  the  narrowness  of  the  stream  or  shallowness  of  the  water 
it  is  unnecessary  or  impracticable  to  put  In  a  pivot-draw  with  two  open- 
ings or  any  draw,  the  company  may  apply  to  the  riparian  commissioners, 
who  shall,  after  personal  inspection  and  due  inquiry,  determine  what 
character  of  bridge  is  proper,  and  whether  any  draw-bridge  is  necessary, 
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and  If  so,  the  character  and  dimensions  thereof,  and  how  the  same  shall 
be  kept  and  maintained  considering  the  extent  and  importance  both  of 
the  navigation  of  the  stream  and  of  the  public  travel  over  the  railroad, 
which  determination,  signed  by  a  majority  of  the  board,  shall  be  filed  by 
them  with  the  clerk  of  the  county  or  counties  in  which  said  bridge  lies, 
and  shall  bind  the  company;  and  a  compliance  with  such  determination 
by  the  company  shall  be  a  full  performance  of  its  duties  and  obligations 
with  respect  to  such  bridge. 

19.  Ferries.  Where  the  terminus  of  a  railroad  company  may  be  on  the 
shore  of  any  river  or  navigable  water  of  this  state,  such  company  may 
establish  and  operate  ferries  for  the  transportation  of  persons  and  prop- 
erty on  or  across  the  same,  subject  to  the  rates  of  fare  and  tolls  pro- 
vided in  this  act  on  railroads,  and  may  buy  or  build  vessels  and  boats 
and  do  all  things  necessary  or  convenient  to  carry  on  such  ferry,  or  may 
contract  with  other  ferry  companies  for  the  transportation  of  the  passen- 
gers and  freight  of  such  railroad  company. 

20.  Purchase  and  operate  boats  and  piers.  Any  railroad  company, 
whenever  a  majority  of  the  directors  thereof  shall  so  decide,  may  pur- 
chase or  hire  any  boats,  vessels  or  barges,  and  any  wharves,  piers,  docks, 
landings  and  buildings  situated  at  or  near  any  terminus  of  its  road, 
capable  of  being  of  use  in  the  transportation  of  freight  or  passengers, 
and  any  company  is  hereby  empowered  to  make  such  sale  or  lease  when- 
ever a  majority  of  the  directors  shall  so  decide. 

21.  Fences  and  cattle-guards.  Every  company  organized  under  this 
act  shall  erect  and  maintain  fences  on  the  sides  of  its  road  of  the  height 
and  strength  of  division  fences  required  by  law,  with  gates  or  bar-ways 
at  farm-crossings;  and  shall  also  construct  and  maintain  cattle-guards 
at  road-crossings  sufficient  to  prevent  cattle  and  animals  from  getting 
on  the  railroad;  until  such  fences  and  guards  shall  be  made,  the  company 
shall  be  liable  for  damages  done  by  their  trains  to  cattle,  horses  or  other 
animals  straying  thereon;  and  where  such  fences  and  guards  have  been 
duly  made  and  maintained,  the  company  shall  not  be  liable  for  such  dam- 
ages unless  negligently  or  wilfully  done,  any  person  who  shall  ride,  lead 
or  drive  any  horse  or  other  animal  upon  such  railroad  and  within  such 
fences  and  guards  elsewhere  than  at  farm-crossings,  without  the  con- 
sent of  the  company,  shall,  for  every  such  offense,  forfeit  the  sura  of  ten 
dollars  and  pay  all  damages  sustained  thereby  to  the  company,  to  be  re- 
covered in  an  action  of  tort. 

22.  Fence  guards  and  gates  In  cities;  speed  resnlations.  Any  railroad 
company  may  erect  a  fence  or  other  enclosure  around  its  stations  so  as 
to  prevent  persons  other  than  passengers  from  coming  near  its  trains, 
and  may  exclude  from  such  enclosures  all  persons  except  travelers; 
where  any  railroad  company  in  any  city  shall  maintain  along  its  road- 
way where  the  same  may  adjoin  a  public  highway,  a  fence  or  embank- 
ment four  feet  high,  sufficiently  close  and  strong  to  prevent  children  and 
horses  from  going  through  the  same,  or  where  its  track  shall  be  laid  in 
a  cut  at  least  four  feet  deep,  and  shall  provide  on  each  side  of  the  track 
at  any  highway-crossing  in  such  city  a  gate  of  like  height  and  sufflciency, 
and  cause  the  same  to  be  closed  at  least  half  a  minute  before  any  train 
may  cross  such  highway  and  until  such  train  shall  have  passed  by,  in 
such  case  it  shall  be  lawful  for  such  company  to  run  its  trains  in  said 
city  over  the  portions  of  its  railroad  thus  protected  and  over  the  por- 
tions not  adjoining  or  crossing  any  highway,  at  such  rate  of  speed  as  it 
deems  proper,  but  in  the  absence  of  such  protection  and  safeguard,  the 
company  shall  be  bound  by  lawful  and  reasonable  municipal  ordinances 
regulating  the  speed  of  its  trains  along  streets  and  at  crossings. 

23.  Construction  of  tunnels  under  streets,  rivers,  etc.,  restrictions  and 
regulations.     It  shall  be  lawful  for  any  corporation  heretofore  or  here- 
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after  organized  under  this  act,  whose  route  lies  in  part  under  the  bed  of 
the  waters  of  an  interstate  river,  or  under  the  bed  of  other  interstate 
waters,  to  build  its  railroad  under  the  same  by  tunnel,  and  in  approach- 
ing such  rivers  or  waters,  to  build  its  railroad  in  part  by  tunnel  under 
lands  and  longitudinally  or  otherwise  under  streets  and  public  places  in 
cities  or  municipalities  and  under  railroads  and  rivers,  and  in  part  on  or 
above  the  surface  of  the  land,  and  enter  upon,  purchase  or  acquire  in  the 
manner  provided  by  law,  such  lands  or  rights  or  easements  in  lands  along 
its  said  route,  upon,  over  or  beneath  the  surface  of  the  land  as  shall  be 
necessary  for  its  purposes,  and  it  shall  have  power  to  construct,  erect 
and  secure  the  foundations  and  other  structures  which  may  be  required 
for  the  construction,  maintenance  and  operation  of  such  road,  and  may 
connect  such  road  under  the  bed  of  the  waters  of  such  interstate  river 
with  the  railroad  of  any  company  now  or  hereafter  organized  under  the 
laws  of  an  adjoining  state;  whenever  such  corporation  shall  construct  a 
tunnel,  such  tunnel  shall  be  so  built  and  at  all  times  kept  in  such  condi- 
tion as  to  make  the  surface  of  the  ground  above  the  same  firm  and  safe 
for  building  and  other  erections  thereon;  whenever  it  shall  be  necessary, 
in  constructing  such  railroad,  to  alter  the  position  of  any  public  sewer 
or  water  pipe,  the  same  shall  be  done  at  the  expense  of  said  corporation, 
under  the  direction  of  the  public  authorities  having  charge  thereof;  such 
tunnels  shall  be  at  such  depths  beneath  the  lands,  rivers,  railroads, 
streets  and  public  places  as  not  to  interfere  with  the  use  thereof,  and 
the  right  of  way  beneath  the  streets  and  public  places,  and  the  use 
thereof  for  the  purpose  of  said  railroad,  shall  be  considered,  and  is  hereby 
declared  to  be  a  public  use  consistent  with  and  one  of  the  uses  for  which 
the  same  are  publicly  held;  any  such  corporation  is  hereby  allowed  ten 
years  from  the  date  of  its  organization  to  open  and  complete  one  track 
of  its  road;  nothing  in  this  section  contained  shall  be  construed  as  au- 
thorizing the  building  of  any  railroad  either  upon  or  above  the  surface 
or  by  open  cut  longitudinally  along  any  street  of  any  city  or  town. 

24.  Motive  power.  Any  railroad  company  autliorized  to  use  steam  as 
a  motive  power,  may  use  any  motive  power  which  it  may  deem  best 
adapted  to  the  economical  operation  of  its  railroad,  and  may  erect,  con- 
struct, and  maintain  and  use  such  machinery,  engines,  devices  and  ap- 
pliances and  such  poles,  wires,  conduits,  or  other  methods  for  conducting 
and  distributing  power  as  may  be  required,  and  for  this  purpose  may 
take  lands  by  condemnation. 

25.  Cost  of  road  filed  with  comptroller.  As  soon  as  any  railroad  is  in 
operation,  the  president  of  said  company  shall  file  in  the  office  of  the 
comptroller  of  this  state  a  statement,  under  oath,  of  the  cost  of  said  rail- 
road, including  the  right  of  way,  road-bed,  equipment,  appendages  and 
all  expenses. 

IV. 

ROAD  CROSSINGS— CONSTRUCTION  AND  PROTECTION. 

26.  Street  or  road  crossings.  It  shall  be  the  duty  of  every  railroad  com- 
pany owning,  leasing  or  controlling  any  right  of  way  for  a  railroad 
within  this  state,  to  construct  and  keep  in  repair  good  and  sufficient 
bridges  and  passages  over,  under  and  across  the  railroad  or  right  of  way 
where  any  public  or  other  road,  street  or  avenue  now  or  hereafter  laid, 
shall  cross  the  same,  so  that  public  travel  on  the  said  road  shall  not  be 
impeded  thereby,  and  said  bridges  and  passages  shall  be  of  such  width 
and  character  as  shall  be  suitable  to  the  locality  in  which  the  same 
are  situated;  and  also  where  said  railroad  shall   Intersect  any  farm  or 
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land  of  any  Individual,  to  provide  and  keep  in  repair  suitable  and  con- 
venient wagon-ways  over,  under  and  across  said  railroad,  and  to  con- 
struct and  maintain  suitable  and  proper  cattle-guards  at  all  road  cross- 
ings; provided,  that  this  section  shall  not  enlarge  the  duty  imposed  by 
its  charter  upon  any  railroad  company  incorporated  by  special  act  and 
whose  railroad  was  constructed  before  the  second  day  of  April,  eighteen 
hundred  and  seventy-three. 

37.  Grade  through  cities  and  toirns.  Where  any  railroad  shall  cross 
any  street  or  highway  in  any  city  or  town  it  shall  be  either  above  or 
below  the  grade  thereof,  at  such  distance  as  shall  not  interfere  with  the 
free  and  uninterrupted  use  of  such  street  or  highway,  unless  the  common 
council  or  other  governing  body  of  the  city  (or  town,  incorporated  as 
such)  in  charge  of  the  streets,  shall  grant  permission  to  the  railroad 
company  to  cross  such  street  or  highway  at  grade.  Provided,  that  such 
permission  shall  not  be  necessary  for  the  purpose  of  crossing  at  grade 
any  street  or  highway  which  at  the  time  of  the  acquirement  of  the  right 
of  way  is  not  in  use  for  pedestrians  or  wagons,  either  at  the  point  or 
crossing  or  at  some  other  point  between  the  crossing  the  nearest  ter- 
minus of  such  street  or  highway;  where  a  railroad  is  constructed  above 
the  grade  of  any  street  or  highway  by  a  bridge,  it  shall  be  lawful  for 
the  company  to  erect  piers  for  the  support  and  safety  of  the  bridge, 
which  piers  may  be  located  at  the  outer  edge  of  the  wagonway,  so  as  not 
to  encroach  thereon,  and  naay  extend  thence  into  the  sidewalk,  or  place 
left  therefor;  provided,  that  from  the  land  on  each  side  of  said  street  or 
highway,  so  much  shall  be  added  to  the  sidewalk  on  that  side  and  thrown 
open  to  public  use  for  such  purpose,  as  shall  be  occupied  by  the  pier  on 
that  side.      (As  amended  by  P.  L.  1906,  p.  663,  c.  301.) 

28.  Highways  may  be  under  or  over  railroad.  When  the  track  of  a 
railroad  constructed  by  a  railroad  company  shall  cross  a  highway  or 
turnpike,  such  highway  or  turnpike  may  be  carried  under  or  over  the 
track,  as  may  be  found  expedient,  and  in  cases  where  an  embankment 
or  cutting  shall  make  a  change  in  the  line  or  route  of  such  highway  or 
turnpike  desirable,  with  a  view  to  a  more  easy  ascent  or  descent,  or 
where  more  land  shall  be  required  in  order  to  make  an  embankment  or 
cutting  in  the  highway  in  its  approaches  to  the  crossing  to  adapt  it  to 
the  grade  thereof,  the  company  may  acquire,  by  purchase  or  by  con- 
demnation in  the  same  manner  as  lands  are  taken  for  the  right  of  way 
of  the  railroad  company,  such  additional  land  for  the  construction  of 
such  highway  or  turnpike  crossing  on  such  new  line  or  route  or  eleva- 
tion as  may  be  deemed  requisite  by  the  directors,  and  such  land,  when 
so  acquired,  shall  become  a  part  of  such  intersecting  highway  or  turnpike 
in  such  manner  and  by  such  terms  as  the  adjacent  parts  of  the  same 
highway  or  turnpike  are  held  for  highway  purposes. 

29.  Proper  bridges  and  crossings.  When  any  company  shall  not  prop- 
erly construct  and  maintain  the  bridges  or  other  crossings  of  highways 
by  its  railroad  tracks  as  required  by  law,  it  shall  be  lawful  for  the  gov- 
erning body  of  the  township  or  municipality  wherein  such  crossings  are 
located,  within  a  reasonable  time,  after  notice  to  the  company,  to  con- 
struct or  repair  such  bridges  or  other  crossings,  and  the  cost  thereof  may 
be  collected  from  the  company,  whose  duty  it  is  to  make  such  con- 
struction or  repair,  bj''  action  in  any  court  of  competent  jurisdiction;  or 
in  lieu  of  such  construction  or  repair  the  township  or  municipality  may 
proceed  by  suit  in  equity  to  compel  the  specific  performance  of  the  duties 
imposed  by  law  upon  such  company  with  respect  to  the  construction, 
maintenance  and  repair  of  such  bridges  and  crossings,  and  the  court  shall 
prescribe  the  crossing  to  be  constructed  or  the  repairs  to  be  made;  and 
in   order   to   enforce   obedience  to   its   decree   or  mandate,    the   court  may 
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restrain  the  exercise  of  any  of  the  franchises  of  the  company  or  adopt 
such  other  remedies  as  may  be  in  accordance  with  the  practice  of  the 
court. 

30.  Alteration  of  street  grades.  In  any  municipality  or  township  it 
shall  be  lawful  for  the  proper  municipal  authorities  to  enter  into  such 
contracts  with  any  railroad  company  wliose  road  may  lie  wholly  or 
partially  within  the  municipality  or  township  or  whose  route  has  been 
located  therein  as  will  secure  greater  safety  to  persons  or  property 
therein  or  will  facilitate  the  construction  therein  or  maintenance  of  other 
than  grade  crossings  of  streets,  highways  or  other  railroads,  and  for 
that  purpose  the  municipal  or  township  authorities  may  open,  vacate  or 
alter  the  lines  and  change  the  grade  of  any  street  or  highway,  and  the 
railroad  company  may  locate,  re-locate,  change,  alter  grades  of,  depress 
or  elevate  any  of  its  railroad  tracks  as  in  the  judgment  of  the  municipal 
authorities  or  railroad  company  respectively  may  be  best  adapted  to 
effectuate  the  purposes  aforesaid;  nothing  herein  shall  repeal  or  in  any- 
wise affect  an  act  entitled  "An  act  to  authorize  any  town  or  city  of  this 
state  to  enter  into  contracts  with  railroad  companies,"  etc.,  approved 
March  twentieth,  one  thousand  nine  hundred  and  one,  and  the  amend- 
ment thereof,  approved  April  third,  one  thousand  nine  hundred  and  two. 

31.  County  road  crossings.  Where  any  public  road  maintained  at 
county  expense  is  intersected  by  a  steam  railroad,  it  shall  be  lawful  for 
the  board  of  chosen  freeholders  of  the  county,  by  a  vote  of  three-fourths 
of  the  board,  and  for  the  company  owning  or  operating  such  railroad, 
to  enter  into  a  contract  to  provide  for  such  grades  or  changes  in  the 
grades  of  such  county  road  and  railroad  as  shall  be  necessary  to  pass 
such  county  road  over  or  under  the  railroad  tracks,  and  the  board  may 
change  the  grade  of  the  county  road  according  to  such  contract,  and 
may  appropriate  and  order  to  be  raised  by  taxation  and  pay  such  sums  as 
shall  be  necessary  to  carry  out  the  contract;  it  shall  be  lawful  for  any 
company  owning  or  operating  a  street  railroad  on  such  county  road  at 
the  crossing  to  become  a  party  to  such  contract. 

32.  Cross  steam  roads  by  trolley  lines.  When  the  tracks  on  the  line  of 
any  railroad  company  authorized  to  use  steam  as  a  motive  power,  shall 
be  crossed  by  the  route  of  any  other  railroad  or  of  any  street  or  electric 
railroad  hereafter  to  be  constructed  at  a  point  not  within  the  limits  of 
any  city,  such  crossing  shall  be  made  in  such  a  w^ay  as  will  inflict  the 
least  injury  upon  the  rights  of  the  company  owning  or  operating  the 
railroad  crossed,  and  as  will  afford  proper  protection  to  the  public;  and 
no  company  shall  construct  any  railroad  or  any  street  or  electric  railroad 
across  the  line  of  any  steam  railroad  at  any  point  not  within  the  limits 
of  the  city,  except  by  agreement  with  the  company  whose  line  is  crossed, 
as  to  the  mode  of  crossing;  where  no  such  agreement  shall  be  made  or 
where  the  crossing  is  in  a  highway,  no  such  crossing  shall  be  con- 
structed until  the  company  seeking  such  crossing  shall  have  first  made 
application  to  the  chancellor  to  define  the  mode  in  which  such  crossing 
shall  be  made;  and  it  shall  thereupon  be  the  duty  of  the  chancellor,  after 
causing  reasonable  notice  to  be  given  to  the  township  or  municipal  au- 
thorities and  also  to  the  corporation  owning  or  operating  the  railroad  to 
be  crossed,  to  define,  by  his  decree,  the  mode  in  which  such  crossing  shall 
be  made,  and  if,  in  his  judgment,  it  shall  be  reasonably  practicable  to 
avoid  a  grade  crossing,  and  public  safety  so  requires,  he  shall,  by  his 
decree,  define  and  regulate  the  mode  and  manner  of  crossing,  otherwise 
than  at  grade,  and  the  changes  necessary  in  the  grade  of  any  highway 
to  adapt  it  to  such  crossing,  which  shall  thereupon  be  made  as  directed 
by  such  decree  and  in  no  other  way. 

33.  Procedure  to  alter  grades.  When  the  construction  of  a  crossing  in 
the  mode  directed  by  decree  of  the  chancellor  shall  require  a  change  of 
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the  grade  of  a  highway  so  that  the  same  may  pass  above  or  under  the 
tracks  of  the  steam  railroad,  or  the  taking  of  additional  land  for  the 
highway,  the  company  so  crossing  shall  have  power  to  alter  such  grade, 
and  the  grade  of  any  other  connecting  street  so  far  as  necessary  to  con- 
form thereto,  in  the  mode  directed  by  the  decree,  and  to  take  such  land 
for  the  highway  as  may  be  necessary;  and  the  company  making  such 
crossing  shall  pay  the  damages  occasioned  by  the  change  of  grade,  and 
shall  pay  the  value  of  the  land  taken  and  damages  for  change  of  grade; 
and  the  procedure  for  the  ascertainment  of  such  damages  or  value  and 
damages,  or  both,  shall  be  generally  as  prescribed  by  the  "Act  to  regu- 
late the  ascertainment  and  payment  of  compensation  for  property  con- 
demned or  taken  for  public  use"  (Revision  of  1900),  except  that  the 
chancellor  shall  perform  the  duties  in  said  act  devolved  upon  the  justice 
of  the  supreme  court,  and  the  commissioners  shall  present  their  report 
to  the  chancellor,  who  may,  after  hearing,  confirm  the  same  or  refer  it 
back  for  correction  and  confirm  it  as  corrected,  or  may,  in  his  discretion, 
direct  the  issue  to  be  tried  by  the  circuit  court  and  a  jury;  and  the  pro- 
ceedings shall  be  conducted  under  the  direction  of  the  chancellor;  and 
when  such  report  or  verdict  shall  be  confirmed  by  the  chancellor,  and 
a  copy  of  the  record  thereof  recorded  in  the  office  of  the  county  clerk  or 
register,  it  shall  be  final  and  conclusive,  and  on  payment  or  tender  and 
payment  into  the  court  of  chancery,  made  as  prescribed  in  said  act  or  as 
directed  by  the  chancellor,  the  company  may  proceed  in  the  construction 
of  said  crossing. 

34.  Road  throngh  cities  may  be  elevated.  In  any  city,  except  a  city  of 
the  first  class,  the  municipal  authorities  may  permit  any  railroad  com- 
pany to  land  and  construct  its  tracks  along  and  upon  any  street  or  high- 
way, or  above  such  street  or  highway  by  means  of  an  elevated  structure, 
and  may  contract  with  such  railroad  company,  fixing  terms  and  condi- 
tions as  to  maintenance  of  crossing,  speed  of  trains  and  payment  of  con- 
sideration for  such  use,  and  maj'  do  all  things  necessary  to  carry  out 
such  contracts,  and  any  such  contract  heretofore  made  is  hereby  ratified 
and  confirmed;  provided,  that  no  such  railroad  shall  be  constructed  along 
or  above  any  such  street  or  highway  until  the  company  shall  have  ac- 
quired the  right  of  the  owners  abutting  thereon  by  agreement  or  con- 
demnation proceedings.      (As  amended  by  P.  L.  1905,  p.  130,  c.  68.) 

35.  Engine  bell;  livhlstlc;  ?rade  crossing;  signs.  A  bell  of  a  w^eight  not 
less  than  thirty  pounds  shall  be  placed  on  each  engine  and  rung  con- 
tinuously in  approaching  a  grade  crossing  of  a  highway,  beginning  at  a 
distance  of  at  least  three  hundred  yards  from  the  crossing  and  con- 
tinuing until  the  engine  has  crossed  such  highway,  or  a  steam  whistle, 
shall  be  attached  to  each  engine  and  be  sounded,  except  in  cities,  at 
least  three  hundred  yards  from  the  crossing  and  at  intervals  until  the 
engine  shall  have  crossed  the  highway,  under  penalty  of  twenty  dollars 
for  each  default,  to  be  paid  by  the  company  operating  such  road,  to  be 
sued  for  by  any  informer  within  ten  days  after  such  penalty  was  in- 
curred, one-half  thereof  to  go  to  the  informer  and  one-half  to  the  county; 
provided,  that  nothing  herein  shall  take  away  any  remedy  for  such  neg- 
lect from  any  person  injured  thereby;  every  railroad  company  shall 
cause  a  conspicuous  sign,  with  the  inscription  on  each  side:  "Look  out 
for  the  locomotive,"  to  be  maintained  at  each  highway  crossing  at  grade 
of  Its  railroad,  so  as  to  be  easily  seen  by  travelers,  but  such  signs  need 
not  be  maintained  in  any  city,  town,  borough  or  village  unless  required 
by  the  municipal  authorities. 

36.  Court  of  chancery  may  order  gates  or  flagman.  "Whenever  the  gov- 
erning body  of  any  township  or  municipality  shall,  by  ordinance,  so 
direct,  an  application  shall  be  made  on  behalf  of  said  township  or  mu- 
iiicipality  to  the  court  of  chancery  by  petition  for  an  order  that  gates 
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shall  be  erected  across  any  one  or  more  streets  or  highways  where  the 
same  are  crossed  by  a  railroad  track  at  grade,  or  that  a  flagman  shall 
be  stationed  there  to  give  notice  of  the  approach  of  trains,  or  that  some 
other  reasonable  provision  for  protecting  such  crossing  shall  be  adopted; 
and  upon  filing  such  petition  the  chancellor  shall,  after  such  notice  to  the 
railroad  company  operating  said  railroad  as  he  may  deem  necessary, 
proceed  in  a  summary  way  in  person  or  by  reference  to  a  vice-chancellor 
or  master  to  investigate  the  circumstances  of  the  case,  and  if  the  court 
shall  decide  that  protection  of  the  crossing  is  reasonable  and  necessary, 
the  court  shall  make  an  order  or  decree  that  gates  or  bars  shall  be 
erected  and  maintained  or  a  flagman  stationed  by  such  railroad  company 
at  such  crossings  or  any  of  them,  or  that  some  reasonable  provision  for 
protecting  the  crossing  to  be  specified  In  said  order  or  decree  shall  be 
made  by  said  railroad  company;  the  railroad  company  shall  protect  the 
crossing  as  so  directed,  and  may  be  compelled  so  to  do  by  mandatory  in- 
junction and  other  appropriate  remedy,  and  such  order  or  decree  shall  be 
subject  to  review  on  appeal;  in  the  case  of  highways  hereafter  laid  out, 
crossing  at  grade  railroads  constructed  at  the  time  of  opening  of  such 
crossing,  the  court  shall,  on  such  application,  determine  what  portion.  If 
any,  of  the  expense  of  establishing  gates  and  maintaining  the  same,  or 
of  maintaining  flagmen,  should  be  borne  by  the  township  or  municipality, 
and  may  make  such  order  for  the  payment  as  may  be  necessary;  nothing 
in  this  section  shall  repeal  or  limit  the  other  powers  conferred  upon  any 
township  or  municipality  to  protect  or  regulate  grade  crossings. 


CARRIAGE   OF  PASSENGERS. 

37.  Train  ser\-ice.  Every  railroad  company  shall  start  and  run  trains 
for  the  transportation  of  passengers  and  property  at  regular  times  to  be 
fixed  by  public  notice,  and  shall  furnish  sufficient  accommodations  for 
the  transportation  of  all  such  passengers  and  property  as  shall  within 
a  reasonable  time  previous  thereto  be  offered  for  transportation  at  the 
place  of  starting  and  the  junctions  of  other  railroads  and  at  usual  stop- 
ping places  established  for  receiving  way  passengers  and  freight  for 
that  train,  and  shall  take,  transport  and  discharge  such  passengers  and 
property  at  and  from  and  to  such  places,  on  the  due  payment  of  the  fare 
or  freight  legally  authorized  therefor,  and  shall  be  liable  to  the  party 
aggrieved  In  an  action  for  damages  for  any  neglect  or  refusal  In  the 
premises;  If  any  passenger  shall  fail  or  refuse  to  pay  his  fare  It  shall 
be  lawful  for  the  conductor  of  the  train  and  the  servants  of  the  corpora- 
tion to  put  him  and  his  baggage  out  of  the  cars,  using  no  unnecessary 
force,  at  any  usual  stopping  place  or  near  any  dwelling  house,  but  not 
on  any  bridge  or  in  any  dangerous  place. 

38.  Passenger  rates,  parlor  and  sleeping  car  charges.  Any  railroad 
company  may  demand  and  receive  such  sums  of  money  for  the  trans- 
portation of  persons  on  Its  railroad  and  connections,  and  for  any  other 
services  connected  with  the  business  of  transportation  of  persons  on  or 
over  said  railroad  or  to  or  from  the  same,  as  it  shall  from  time  to  time 
think  reasonable  and  proper,  not  exceeding  in  the  case  of  railroad  com- 
panies organized  under  this  act,  three  cents  per  mile  for  carrying  each 
passenger  on  such  railroad,  and  not  exceeding  In  the  case  of  railroads 
constructed  or  operated  under  a  special  charter,  three  and  a  half  cents 
per  mile  for  carrying  each  passenger  on  such  railroad,  and  not  exceed- 
ing the  rate  per  mile  limited  by  the  charter,  but  no  charge  shall  be  re- 
quired to  be  less  than  ten  cents;  tickets  for  passengers,  except  excursion 
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tickets  or  tickets  sold  at  reduced  rates  shall  be  good  until  used;  tickets 
sold  at  less  than  the  rates  herein  limited  shall  be  good  and  shall  entitle 
the  holder  to  passage  for  a  limited  number  of  days  only  after  the  date 
of  issue  thereof,  which  limit  shall  be  clearly  stated  and  set  upon  the 
ticket;  any  railroad  company  owning  or  operating  a  railroad  may  collect 
an  excess  of  ten  cents  over  the  established  rate  of  fare  from  any  pas- 
senger who  pays  his  fare  on  the  train,  giving  him  a  receipt  therefor, 
which  shall  entitle  the  holder  to  have  such  excess  refunded  upon  pre- 
sentation at  any  ticket  office  of  the  company  on  the  line  of  its  railroad; 
such  extra  fare  as  the  company  may  deem  expedient  may  be  collected 
from  passengers  who  travel  in  cars  furnished  in  a  superior  manner  and 
with  extra  accommodations  for  the  comfort  of  passengers,  commonly 
known  as  parlor  or  sleeping  cars,  provided  said  company  shall  also  run 
trains  of  ordinary  first-class  passenger  cars  in  numbers  sufficient  to 
accommodate  fully  all  persons  who  prefer  to  travel  therein. 

39.  "When  road  not  liable  tor  passenger's  injury.  In  case  any  pas- 
senger on  any  railroad  shall  be  injured  by  reason  of  his  going  or  remain- 
ing on  the  platform  of  a  car  or  on  any  baggage,  wood  or  freight  car,  in 
violation  of  the  printed  regulations  of  the  company  posted  up  in  a  con- 
spicuous place  inside  of  its  passenger  cars  on  the  train,  such  company 
shall  not  be  liable  for  the  injury;  provided  said  company  at  the  time  fur- 
nished seats  inside  its  passenger  cars  sufficient  for  the  proper  accommo- 
dation of  its  passengers. 

40.  State  officials  entitled  to  free  transportation.  The  Governor, 
Chancellor,  Vice-Chancellors,  the  Justices  of  the  Supreme  Court  and  the 
Judges  of  the  Court  of  Errors  and  Appeals,  Judges  of  the  Circuit  Court, 
Attorney-General,  Secretary  of  State,  State  Treasurer,  Deputy  State 
Treasurer,  State  Comptroller,  Deputy  State  Comptroller,  Clerk  in  Chan- 
cery, Deputy  Clerk  in  Chancery,  Clerk  of  the  Supreme  Court,  Deputy 
Clerk  of  the  Supreme  Court,  Adjutant-General,  Quartermaster-General, 
the  Secretary  to  the  Governor,  the  Executive  Clerk,  Clerk  to  the  School 
Fund,  State  Librarian,  Custodian  and  Assistant  Custodian  of  the  State 
Capitol,  State  Prison  Keeper,  Supervisor  of  the  State  Prison,  the  Super- 
intendent of  the  New  Jersey  Reformatory,  State  Superintendent  of  Pub- 
lic Schools,  the  members  of  the  Board  of  the  Fish  and  Game  Commis- 
sioners, its  Secretary  and  Protectors,  Assistant  State  Superintendent  of 
Public  Schools,  Commissioner  of  Banking  and  Insurance,  Commissioner 
of  Charities  and  Corrections,  State  Geologist,  Commissioner  of  Public 
Roads,  State  Supervisor  of  Public  Roads,  Commissioner  of  Motor 
Vehicles,  Chief  of  the  Bureau  of  Labor  and  Statistics,  Deputy  Chief 
of  the  Bureau  of  Labor  and  Statistics,  Commissioner  of  Labor,  Assist- 
ant Commissioner  of  Labor,  the  members  and  clerk  of  the  State 
Board  of  Equalization  of  Taxes,  the  members  and  secretaries  of  the  State 
Board  of  Assessors  and  the  Board  of  Railroad  Commissioners,  its  secre- 
tary and  inspectors,  the  members  of  the  State  Water  Supply  Commission, 
its  secretary  and  engineer,  the  members  of  the  Public  Utilities  Commis- 
sion, its  secretary  and  inspectors,  members  of  the  Civil  Service  Com- 
mission, and  the  secretary  and  chief  examiner  thereof.  Commissioner  of 
Inland  Waterways,  Chief  of  the  Bureau  of  Shell  Fisheries,  the  secretary 
and  members  of  the  State  Board  of  Health,  the  members  of  the  Riparian 
Commissions  and  the  secretary  and  engineer  thereof,  the  members  and 
officers  of  both  Houses  of  the  Legislature  of  this  State  and  the  members 
of  Congress  and  United  States  Senators,  during  their  various  respective 
terms  of  office  shall  pass  and  repass  free  of  charge  on  all  railroads  now 
or  hereafter  operated  in  this  state.  (As  amended  by  P.  L.  1910,  p.  151, 
c.  100.) 

41.  Baesase  to  be  checked.  A  check  shall  be  affixed  to  every  parcel  of 
baggage  taken  for  transportation  by  any  railroad  company,  if  there  is  a 
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^handle,  loop  or  fixture  so  that  a  check  can  be  attached  on  such  parcel, 
and  a  duplicate  check  shall  be  given  to  the  passenger  or  to  the  person 
delivering-  the  same  on  his  behalf,  and  if  such  check  be  refused  on  de- 
mand, the  company  shall  pay  to  such  passenger  the  sum  of  ten  dollars, 
to  be  recovered  in  a  civil  action,  and  no  fare  or  toll  shall  be  collected 
^from  such  passenger,  and  if  he  shall  have  paid  his  fare,  the  same  shall 
be  refunded  by  the  conductor  in  charge  of  the  train. 

42.  Transportation  of  bicycles.  Any  person  who  shall  have  purchased 
a  ticket  Issued  by  any  railroad  company  entitling  him  to  transportation 
on  its  railroad  or  ferries  as  a  passenger,  shall  have  the  right  by  virtue 
thereof  and  in  lieu  of  other  baggage  to  the  transportation  (on  the  same 
train  or  boat  with  such  passenger)  as  baggage,  of  one  bicycle  to  and 
from  the  place  designated  in  such  ticket  without  further  or  other  pay- 
ment to  the  railroad  company  therefor;  which  transportation  shall  be 
on  the  same  train  or  boat  with  such  passenger,  where  facilities  for  the 
transportation  of  baggage  then  exist  on  such  train  or  boat;  provided 
that  such  passenger  shall  remove  any  lantern  from  such  bicycle;  and 
no  passenger  shall  be  required  to  remove  any  ordinary  or  usual  bicycle 
bell  or  cyclometer  from  such  bicycle,  nor  to  crate,  cover  or  otherwise 
protect  it;  provided  that  no  railroad  company  transporting  bicycles  as 
baggage  in  accordance  with  this  act  shall  be  liable  for  any  damage  done 
to  any  bell,  cyclometer  or  like  attachments;  any  railroad  company  re- 
fusing to  accept  for  transportation  or  to  transport  bicycles  as  baggage, 
in  violation  of  this  section,  shall  forfeit  and  pay  to  such  passenger  ten 

'dollars  for  each  offense,  to  be  recovered  in  an  action  on  contract  in  any 
court  of  competent  jurisdiction. 

VI. 

CARRIAGE   OF   FREIGHT. 

43.  Freight  charges.  Any  railroad  company  may  demand  and  receive 
such  sums  of  money  for  the  transportation  of  property  on  its  railroad 
and  connections  and  for  any  other  services  connected  with  said  trans- 
portation on  or  over  its  railroads  or  to  or  from  the  same  as  it  may  from 
time  to  time  think  reasonable  and  proper,  not  exceeding  ten  cents  per 
-mile  per  ton  for  property  of  any  description,  subject,  however,  as  follows: 
no  charge  shall  be  required  to  be  in  the  aggregate  less  than  three  cents 
per  hundred  pounds  for  stone,  coal,  lime,  sand,  shells,  ashes,  iron  ore, 
pig-iron  and  firewood  and  five  cents  per  hundred  pounds  for  other 
freight;  on  any  small  package  twelve  cents  may  be  charged  whatever 
-may  be  its  weight  or  the  distance,  but  not  where  six  or  more  small  pack- 
ages are  delivered  to  one  person  at  one  time,  and  can  be  readily  weighed 
in  the  aggregate  either  as  light  or  bulky  goods  or  as  ordinary  freight, 
in  which  case  the  charge  shall  not  exceed  that  allowed  for  five  small 
packages  unless  the  lawful  charge  by  weight  for  all  such  six  or  more 
small  packages  shall  exceed  the  said  amount  authorized  by  law  for  five 
small  packages,  in  which  case  the  charge  shall  be  by  weight;  and  when 
such  bundles  and  small  packages  shall  be  delivered  to  one  person  at  one 
time  with  other  ordinary  freight,  the  whole  shall  be  aggregated,  weighed 
and  charged  for  as  ordinary  freight  where  such  charge  exceeds  that 
authorized  for  five  small  packages;  on  light  and  bulky  goods  eighty  cubic 
feet  may  be  estimated  as  a  ton. 

44.  Way  freight  charges;  exchange  of  freight.  No  company  shall 
charge  or  receive  any  greater  rate  of  compensation  for  transportation 
-of  property  between  way  stations  or  between  a  terminal  station  and  a 
way  station  than  for  transportation  of  such  property  between  terminal 
•stations;  all  companies  whose  railroads  cross.  Intersect  or  join  shall  de- 
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liver  to  and  receive  from  each  other  and  forvs^ard  to  their  destination  all 
property  intended  for  points  on  their  respective  roads  with  the  same 
dispatch  and  at  a  rate  of  freight  not  exceeding  the  local  tariff  rate 
charged  to  other  persons  on  similar  property  received  at  and  forwarded 
from  the  same  point. 

45.  Carriage  of  mails.  Any  railroad  company  shall,  when  applied  to  by 
the  postmaster-general,  convey  the  mails  of  the  United  States  on  its 
railroad,  and  if  such  company  shall  not  agree  as  to  the  rate,  time,  speed, 
manner  and  terms  of  carrying  the  same,  it  shall  be  lawful  for  the  gov- 
ernor of  this  state  to  appoint  three  commissioners  who,  or  any  two  of 
whom,  after  a  hearing  on  fifteen  days'  notice  in  writing  of  the  time  and 
place  of  such  hearing  to  the  company,  shall  fix  the  price  and  terms, 
which  price  shall  not  be  less  for  carrying  said  mails  in  the  regular  pas- 
senger trains  than  the  amount  which  such  company  would  receive  as 
freight  on  a  like  weight  of  merchandise  transported  in  their  merchandise 
trains,  and  a  fair  compensation  for  the  postoffice  car;  and  in  case  the 
postmaster-general  shall  require  the  mail  to  be  carried  at  other  hours, 
or  at  a  higher  speed  than  the  passenger  trains  are  run,  the  company 
shall  furnish  an  extra  train  for  the  mail,  and  be  allowed  an  extra  com- 
pensation for  the  expenses  of  the  service,  to  be  fixed  as  aforesaid. 

46.  Express  matter.  Any  railroad  company  may  charge  for  the  trans- 
portation of  express  matter  in  packages  weighing  less  than  one  hundred- 
pounds  each,  or  the  value  of  which  exceeds  one  dollar  per  pound,  or  of 
property  forwarded  in  passenger  or  special  trains  or  of  property  the 
handling  or  transportation  of  which  is  attended  with  extraordinary  ex- 
pense or  risk,  such  as  living  animals  in  less  quantities  than  carloads, 
valuable  furniture  not  boxed,  powder,  glass-plates,  pianos  and  the  like, 
any  rate  not  exceeding  twice  the  rate  such  company  is  allowed  to  charge- 
for  the  transportation  of  ordinary  goods  by  their  respective  charters  or 
the  law  of  the  state;  any  railroad  company  may  receive  from  any  express 
or  transportation  company,  person  or  firm  any  amount  that  such  com- 
pany, person  or  firm  shall  agree  to  pay  for  carrying  express  goods  or 
other  property,  any  limit  to  the  rate  of  compensation  in  the  charters  of 
such  railroad  companies  or  otherwise  to  the  contrary  notwithstanding; 
nothing  in  this  act  shall  be  so  construed  as  to  exonerate  any  railroad- 
company  from  carrying  goods  other  than  hereinbefore  mentioned  that 
shall  be  oifered  to  their  agents  for  transportation  on  the  terms  pre- 
scribed by  their  respective  charters  or  by  the  laws  of  the  state. 

47.  DeliTcry  of  freiglit;  demurrage.  When  any  freight  has  been  car- 
ried on  the  railroad  and  delivered  by  the  company  at  any  point  specified 
by  the  consignor,  other  than  a  station  of  the  company,  the  company 
shall  not,  after  such  delivery,  be  responsible  for  the  safety  and  security 
thereof.  Where  the  consignee  of  property  transported  by  railroad  to 
any  point  in  this  state  cannot  be  found,  or  refuses  to  receive  and  pay 
charges  and  remove  such  property,  the  company  may  make  and  collect 
a  reasonable  charge  not  exceeding  one  dollar  per  day,  for  the  detention, 
of  any  railroad  car  containing  such  property,  or  for  the  use  of  the  rail- 
road track,  occupied  by  such  car  or  for  both  such  detention  and  use; 
provided,  no  railroad  company  shall  be  entitled  to  impose,  demand  or 
collect  any  charge  for  delay  in  unloading  goods  from  any  railroad  car, 
or  for  any  detention  of  such  car,  commonly  called  demurrage  or  car  serv- 
ice, until  after  the  expiration  of  three  whole  days,  at  least,  exclusive  of 
Sundays,  from  the  time  such  car  has  been  placed  in  proper  position  for 
unloading,  and  has,  except  removal  for  convenience  of  railroad  operation, 
not  exceeding  one  working  hour  daily,  so  remained;  and  provided  fur- 
ther, that  notice  is  given  to  the  consignee  or  owner  or  to  the  shipper  in 
cases  where  the  consignee  or  owner  cannot  be  found  on  whom  to  serve- 
such  notice,  and  to  add  such  charge  to  the  charge  for  the  transportation 
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of  such  property.  Such  company  shall  have  a  lien  upon  such  property, 
or  so  much  thereof  as  has  not  been  taken,  for  the  charges  for  such  de- 
tention and  use;  provided,  that  in  all  cases  where  a  claim  made  by  any 
railroad  company  for  detention  of  any  car,  or  for  demurrage,  or  car 
service  charges  is  disputed,  the  consignee  or  owner  or  the  agent  of 
either  shall,  on  the  giving  to  said  railroad  company  of  a  bond  with 
sufficient  surety,  in  double  the  amount  of  such  disputed  charge  (in  no 
case,  however,  to  be  less  than  fifty  dollars),  conditioned  for  the  payment 
of  such  sum  as  shall  be  found  to  be  due,  by  agreement  of  the  parties, 
or  by  judgment  of  any  court  in  any  suit  for  the  same,  with  costs,  be  en- 
titled to  delivery  of  the  goods  transported  in  the  car  for  the  detention 
of  which  such  demurrage  charge  is  claimed  free  from  any  lien  or  claim 
for  such  charge;  and,  by  memorandum  of  agreement  signed  by  both 
principal  and  surety,  any  such  bond  may  be  extended  or  continued  to 
cover  other  disputed  demurrage  charges  claimed  thereafter,  (As 
amended  by  P.  L.  1907,  p.  648,  c.  256.) 

48.  Umlt  of  responsibility.  Any  railroad  company  may,  by  giving  no- 
tice to  any  person  offering  goods,  merchandise  or  baggage  for  trans- 
portation on  the  railroad  or  in  the  vessels  of  the  company,  limit  their 
responsibility  as  carriers  thereof  to  one  hundred  dollars  for  every  one 
hundred  pounds'  weight,  unless  such  person  shall  pay  to  the  company 
by  way  of  insurance,  for  any  additional  amount  of  responsibility  to  be 
assumed,  such  rate  as  may  be  charged  by  said  company  therefor,  not  to 
exceed  the  legal  rates  for  transporting  one  hundred  pounds  for  every 
two  hundred  dollars  of  additional  responsibility  assumed  on  each  one 
hundred  pounds,  and  at  that  rate  for  a  greater  or  less  quantity;  and  a 
general  notice  of  the  limitation  of  the  company's  liability,  placed  in  a 
conspicuous  place  at  or  in  the  office  of  the  company  where  goods,  mer- 
chandise or  baggage  is  usually  received  for  transportation,  and  inserted 
in  the  bill  of  lading  or  receipt  given  for  such  goods  or  merchandise,  and 
in  the  tickets  delivered  to  passengers,  shall  be  deemed  sufficient  notice 
under  this  section. 

49.  Carriage  of  explosives.  No  person  shall  be  entitled  to  carry  or  re- 
quire any  company  to  carry  on  any  railroad  any  aqua  fortis,  oil  of  vitriol, 
gunpowder,  nitro-gylcerine,  matches,  or  other  goods  of  a  dangerous 
nature,  and  if  any  person  sends  by  the  railway  any  such  goods  without 
distinctly  marking  their  nature  on  the  outside  of  the  package  containing 
the  same,  or  otherwise  giving  notice  in  writing  to  the  agent  of  the  com- 
pany with  whom  the  same  are  left  at  the  time  of  so  sending,  he  shall 
forfeit  to  the  company  twenty  dollars  for  every  such  offense,  and  be 
besides  liable  to  all  damages  that  may  occur  therefrom,'  and  the  com- 
pany may  refuse  to  take  any  parcel  that  they  may  suspect  to  contain 
goods  of  a  dangerous  nature  or  may  require  the  same  to  be  opened  to 
ascertain  the  fact. 

VII. 

REGULATIONS,   REMEDIES  AND   PENALTIES. 

50.  Passenger  train  men  to  irear  badges.  Every  conductor,  brakeman, 
engineer,  baggagemaster,  or  other  servant  of  any  railroad  company  em- 
ployed on  a  passenger  train  or  at  a  station  for  passengers,  shall  wear 
upon  his  hat  or  cap  a  badge,  which  shall  indicate  his  office  and  the  initial 
letters  of  the  style  of  the  company  by  which  he  is  employed;  no  conductor 
or  collector  without  such  badge  shall  be  entitled  to  demand  or  receive 
from  any  passenger  any  fare  or  ticket,  or  to  exercise  any  of  the  powers 
of  his   office,   and   no   officer   or   servant  without   such   badge   shall   have 
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authority  to  meddle  or  interfere  with  any  passenger,  his  baggage  or 
property;  if  any  person  sliall,  wliile  in  charge  of  an  engine  running  upon 
a  tracic  of  any  lailroad  companj',  or  while  acting  as  conductor  of  a  car 
or  train,  be  intoxicated,  he  shall  be  guilty  of  a  misdemeanor. 

51.  Sale  of  books,  papers,  etc.,  on  train.  When  any  person  not  author- 
ized by  a  license  signed  by  the  president  or  superintendent,  shall  get 
upon  a  train  of  any  railroad  company  with  intent  and  purpose  to  sell 
books,  papers,  fruit,  provisions  or  other  articles,  it  shall  be  lawful  for 
any  conductor  or  other  servant  or  agent  of  the  company  to  eject  such 
person  from  the  train  and  station  of  the  company,  using  no  unnecessary 
violence,  and  to  take  possession  of  such  books,  papers,  fruit,  provisions 
and  other  articles,  and  the  baskets,  bo.xes  or  vessels  containing  the  same, 
and  to  give  them  to  the  overseer  of  the  poor  of  the  township  or  munici- 
pality where  such  person  shall  be  ejected,  for  the  use  of  the  poor. 

52.  Making  up  trains.  In  forming  a  passenger  train,  no  freight  car 
shall  be  placed  in  the  rear  of  a  passenger  car,  and  if  it  shall  be  so  placed 
the  conductor,  officer  or  agent  who  so  directed  or  knowingly  suffered 
such  arrangement,  shall  be  guilty  of  a  misdemeanor;  no  cars  engaged 
in  the  transportation  of  petroleum  or  crude  oil  in  bulk,  shall  pass  any 
passenger  train  in  any  tunnel  or  on  any  bridge  more  than  one  hundred 
feet  in  length,  nor  enter  into  such  tunnel  or  upon  such  bridge  during  the 
time  a  passenger  train  shall  be  there,  under  the  penalty  of  one  thousand 
dollars  for  each  violation  hereof,  to  be  recovered  from  the  company  by 
any  inhabitant  of  this  state  who  may  sue  for  the  same,  one-fourth  of 
said  sum  to  go  to  the  plaintiff  and  three-fourths  to  the  school  fund  of  the 
state. 

53.  Sigrnal  tle'»ice  between  engine  and  ears.  Any  company  operating  a 
railroad  shall  have  a  bell,  gong  or  whistle  on  the  locomotive,  to  which  a 
rope  or  strong  cord  shall  be  attached,  leading  from  thence  through  every 
baggage,  express  and  passenger  car,  and  through  or  over  every  other 
car  in  the  train,  and  within  easy  and  convenient  reach  of  the  employees 
on  the  train,  and  the  other  end  attached  to  the  rear  end  of  the  rear  car 
of  said  train;  or  in  lieu  thereof  on  its  passenger  trains  or  mixed  passen- 
ger and  freight  trains,  such  company  shall  adopt  and  use  any  apparatus, 
device  or  machine,  approved  by  the  general  manager  or  general  superin- 
tendent of  the  company,  and  using  air,  steam  or  electricity,  whereby 
signals  may  be  surely,  quickly  and  conveniently  given  to  the  engineer 
upon  the  engine  drawing  the  train,  by  employees  in  any  car  of  the  train; 
any  company  violating  the  provisions  of  this  section  shall  be  subject  to 
a  fine  of  five  hundred  dollars  for  each  offense,  to  be  recovered  by  any 
inhabitant  of  this  state  who  may  sue  for  the  same  in  any  court  having 
cognizance  of  the  same,  one-fifth  of  said  fine  to  go  to  the  plaintiff  and 
four-fifths  to  the  state. 

54.  Unobstrncted  windows.  It  shall  not  be  lawful  to  use  in  the  trans- 
portation of  passengers  on  any  railroad  any  passenger  car  having 
fastened  screens,  bars  or  gratings  across  the  windows,  and  any  person 
or  company  violating  this  act  shall  forfeit  two  hundred  dollars  for  each 
offense,  to  be  recovered  by  any  inhabitant  of  this  state  who  may  sue  for 
the  same  in  any  court  having  cognizance  of  the  same,  one-quarter  to  go 
to  the  plaintiff  and  three-quarters  to  the  state. 

55.  Trespassing  on  tracks.  It  shall  not  be  lawful  for  any  person  other 
than  those  connected  with  or  employed  upon  the  railroad  to  walk  along 
the  tracks  of  any  railroad  except  when  the  same  shall  be  laid  upon  a 
public  highway;  if  any  person  shall  be  injured  by  an  engine  or  car  while 
walking,  standing  or  playing  on  any  railroad,  or  by  jumping  on  or  off  a 
car  while  in  motion,  such  person  shall  be  deemed  to  have  contributed  to 
the  Injury  sustained,  and  shall  not  recover  therefor  any  damages  from 
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the  company  owning  or  operating  said  railroad;  provided,  that  this  sec- 
tion shall  not  apply  to  the  crossing  of  a  railroad  by  any  person  at  any 
lawful  public  or  private  crossing. 

56.  Spark  arresters.  Every  company  or  person  operating  or  using  any 
railroad  shall  take  and  use  all  practicable  means  to  prevent  the  com- 
munication of  fire  from  any  engine  used  by  them  in  passing  along  or 
being  upon  such  railroad  to  the  property,  of  whatever  description,  of  any 
owner  or  occupant  of  any  land  adjacent  or  near  to  said  railroad,  and 
shall  provide  such  engine  with  a  screen  or  cover  in  the  smokestack  sa 
as  to  arrest  and  prevent,  as  much  as  practicable,  the  escape  of  fire;  any 
company  or  person  refusing  or  neglecting  to  make  such  provision  shall 
forfeit  for  every  such  refusal  or  neglect  one  hundred  dollars  to  any  per- 
son who  may  sue  for  the  same,  to  be  recovered,  with  costs,  in  an  action 
upon  contract  in  any  court  having  cognizance  thereof,  one-half  of  the 
sum  to  go  to  the  person  suing  and  one-half  to  the  state  for  the  public- 
school  fund. 

57.  Liability  for  damages  from  sparks.  When  injury  is  done  to  prop- 
erty by  fire  communicated  from  an  engine  of  any  company  or  person  in 
violation  of  the  foregoing  section,  such  company  or  person  shall  h& 
liable  in  damages  to  the  person  injured;  and  in  every  action  for  an  in- 
jury done  to  the  property  of  any  person  by  fire  communicated  from  an 
engine  in  violation  of  the  preceding  section  of  this  act,  proof  that  th& 
injury  was  communicated  from  an  engine  shall  be  prima  facie  evidence 
of  such  violation,  subject,  nevertheless,  to  be  rebutted  by  evidence  of 
the  taking  and  using  all  practicable  means  to  prevent  such  communica- 
tion of  fire  as  by  said  section  required;  it  shall  be  lawful  for  any  railroad 
company  to  insure  such  property  exposed  to  loss  by  fire  communicated 
from  its  engines,  and  such  company  shall  have  an  insurable  interest 
therein. 

58.  Period  for  bringing  snlt  for  damages.  All  actions  accruing  from 
injuries  to  persons  caused  by  the  wrongful  act,  neglect  or  default  of  any 
railroad  company  owning  or  operating  any  railroad  within  this  state, 
shall  be  commenced  and  sued  within  two  years  next  after  the  cause  of 
action  accrued,  and  not  after;  actions  by  an  executor  or  administrator 
for  injuries  causing  the  death  of  the  testator  or  intestate  shall  be  com- 
menced and  sued  within  one  year  next  after  the  death,  and  not  after; 
all  actions  for  injury  done  to  any  property  by  fire  communicated  by  an 
engine  of  any  railroad  company  on  any  railroad  within  this  state  shall 
be  commenced  and  sued  within  one  year  after  the  cause  of  action  ac- 
crued, and  not  after. 

59.  Avoidance  of  paying  fare;  who  may  apprehend.  If  any  person 
shall  travel  or  attempt  to  travel  on  any  train  on  any  railroad  without 
having  previously  paid  his  fare,  and  with  intent  to  avoid  payment 
thereof,  or  if  any  person  having  paid  his  fare  for  a  certain  distance  shall 
knowingly  and  wilfully  proceed  on  such  train  beyond  such  distance  with- 
out previously  paying  the  additional  fare  for  the  additional  distance, 
and  with  intent  to  avoid  the  payment  thereof,  or  if  any  person  know- 
ingly and  wilfully  refuse  or  neglect  on  arriving  at  the  point  to  which  he 
has  paid  his  fare  to  quit  such  train,  every  such  person  shall  for  every 
such  offense  forfeit  to  the  company  running  the  train  a  sum  not  exceed- 
ing five  dollars,  which  fine  shall  be  imposed  with  costs  by  any  justice  of 
the  peace  in  the  county,  or  district  court  of  a  city,  or  any  recorder,  police 
justice  or  police  court  of  the  municipality  where  the  offender  may  be 
arrested  or  sued,  by  whatever  name  such  police  court  may  be  known, 
before  whom  such  person  shall  be  brought,  on  complaint  made  on  oath 
or  affirmation,  and  after  summary  hearing  of  the  facts  and  circum- 
stances or  on  admission  of  the  party,  and  such  justices,  district  courts, 
recorders,   police   justices   and   police   courts   shall    have   jurisdiction   of 
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such  complaints  and  proceedings;  if  any  person  be  discovered  in  com- 
mitting- or  attempting  to  commit  such  offense,  all  officers,  servants,  rail- 
way police  and  other  persons  on  behalf  of  the  company,  and  all  con- 
stables and  peace  officers  may  lawfully  apprehend  and  detain  such  per- 
son until  he  can  conveniently  be  taken  before  such  justice,  district  court, 
or  such  recorder,  police  justice  or  police  court  of  the  municipality,  or 
until  he  shall  be  otherwise  discharged  by  due  course  of  law. 

60.  Penalty  for  exerciMinK  franchise  without  anthority.  Any  company 
or  person  exercising  or  attempting  to  exercise  a  railroad  franchise  with- 
out statutory  authority,  shall  be  liable  to  a  penalty  of  two  hundred  and 
fifty  dollars  for  each  and  every  offense,  to  be  sued  for  and  recovered  in 
the  name  of  the  state  of  New  Jersey,  one-half  of  which  fines,  when  re- 
covered, shall  be  paid  to  the  informer,  and  the  other  half  into  the  treas- 
ury of  the  county  where  the  action  shall  be  tried  or  conviction  had;  this 
penalty  is  not  exclusive  of  any  other  remedies. 

61.  Penalties  (or  t^rongful  nets  of  employees  and  others.  Any  em- 
ployee of  any  railroad  company  who  shall  wilfully  or  negligently  dis- 
regard and  disobey  any  rule,  regulation  or  published  order  of  the  com- 
pany in  regard  to  the  running  of  trains,  shall  be  deemed  guilty  of  a  mis- 
demeanor; any  person  who  shall  wilfully  impair,  Injure,  destroy  or 
obstruct  the  use  of  any  railroad,  or  of  any  tracks,  wharves,  bridges,  cars, 
engines,  machinery,  crossing  signs,  signals,  gates  or  other  necessary 
works  of  any  railroad  company,  shall  forfeit  and  pay  to  the  company 
owning  or  operating  such  road  the  sum  of  fifty  dollars,  to  be  recovered 
in  an  action  on  contract  in  any  court  of  competent  jurisdiction;  the 
penalties  imposed  by  this  section  shall  not  exclude  any  other  liability, 
penalty  or  remedy,  civil  or  criminal. 

62.  Strikes.  If  any  railroad  employee  on  any  railroad  within  this  state 
engaged  in  any  strike,  or  with  a  view  to  incite  others  to  such  strike,  or 
in  furtherance  of  any  combination  or  preconcert  with  any  other  person 
to  bring  about  a  strike,  shall  abandon  the  engine  in  his  charge  when  at- 
tached to  a  train  at  any  other  place  than  the  schedule  or  otherwise  ap- 
pointed destination  of  such  train,  or  shall  refuse  or  neglect  to  continue 
to  discharge  his  duty,  or  to  proceed  with  such  train  to  the  place  of 
destination  aforesaid;  or  If  any  railroad  employee  witliin  this  state,  for 
the  purpose  of  furthering  the  object  of  or  lending  aid  to  any  strike  or- 
ganized or  attempted  to  be  maintained  on  any  other  railroad,  either 
within  or  without  the  state,  shall  refuse  or  neglect  in  the  course  of  his 
employment  to  aid  in  the  mo^■ement  over  and  upon  the  tracks  of  the  com- 
pany employing  him  of  the  cars  of  such  other  company  received  there- 
from in  the  course  of  transit,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars,  and  may  also  be  imprisoned  for  a  term 
not  exceeding  six  months,  at  the  discretion  of  the  court. 

6.1.  Interference  by  strikers,  or  destractlon  of  property.  If  any  per- 
son in  aid  or  furtherance  of  the  objects  of  any  strike  upon  any  railroad, 
shall  interfere  with,  molest  or  obstruct  any  locomotive  engineer  or  other 
railroad  employee  engaged  in  the  discharge  or  performance  of  his  duty 
as  such,  or  shall  obstruct  any  railroad  track  within  this  state,  or  shall 
injure  or  destroy  the  rolling  stock  or  other  property  of  any  railroad 
company,  or  shall  take  possession  of  or  remove  any  such  property,  or 
shall  prevent  or  attempt  to  prevent  the  use  thereof  by  such  company  or 
its  employees,  or  shall  by  offer  of  recompense  induce  any  employee  of 
any  railroad  company  within  this  state  to  leave  the  service  of  such  com- 
pany while  in  transit,  every  such  person  offending  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
exceeding  five  hundred  dollars,  and  may  also  be  Imprisoned  not  more 
than  one  year,  at  the  discretion  of  the  court. 
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VIII. 

CONSOLIDATION    AND    LEASE. 

©4.  May  lease  or  cousolidate;  agreement  to  be  filed.  Any  railroad  com- 
pany of  this  state  may  lease  its  road,  or  any  part  tliereof,  to  any  other 
railroad  company  of  this  or  any  otlier  state,  or  may  taiie  a  lease  of  the 
road,  or  any  part  thereof,  of  any  other  railroad  company  of  this  or  any 
other  state,  or  may  unite  and  consolidate  as  well  as  merge  its  stock, 
property,  franchises  and  road  with  those  of  any  other  company  or  com- 
panies of  this  or  any  other  state,  or  may  do  both,  and  after  such  lease  or 
consolidation  the  company  or  companies  so  acquiring  said  stock,  prop- 
erty, franchises  and  road  may  use  and  operate  said  road  and  their  own 
road,  and  collect  fares  and  freights  as  provided  In  the  case  of  companies 
under  this  act,  but  not  in  excess  of  the  charges  on  the  line  of  any  of  the 
consolidated  companies,  and  shall  not  exceed  the  rates  limited  by  any 
special  act  incorporating  sucli  company;  such  leasing  or  consolidation 
may  be  made  where  the  roads  of  the  said  companies  connect  either  di- 
rectly or  over  tlie  intervening  line  of  one  or  more  other  railroad  com- 
panies; no  such  lease,  union,  consolidation  or  merger  shall  take  effect 
until  the  parties  thereto  file  in  the  office  of  the  secretary  of  state  an 
agreement  surrendering  to  the  state  all  rigiits  of  exemption  and  contract 
privileges  with  respect  to  taxation,  and  reserving  to  the  state  any  exist- 
ing right  to  take  the  property  of  any  of  the  parties,  and  the  property 
and  franchises  in  this  state  of  the  lessor  and  lessee  and  of  such  con- 
solidated company  shall  be  subject  to  taxation  under  the  general  laws 
of  this  state.     (As  amended  by  P.  L.  1906.  p.  266,  c.  141.) 

65.  When  road  may  merge  Tvlth  road  of  another  state.  Nothing  in  this 
act  contained  shall  be  construed  to  repeal  the  act  entitled  "An  act  re- 
specting the  leasing  of  railroads,"  approved  May  second,  eighteen  hun- 
dred and  eighty-five,  as  amended  by  act  of  April  second,  eighteen  hundred 
and  ninety-eight;  but  any  railroad  company  whose  road  or  proposed  road 
is  less  than  ten  miles  in  length,  at  any  time  after  its  route  shall  have 
been  determined  upon  and  the  survey  thereof  filed  as  required  by  law, 
may  unite,  consolidate  and  merge  Its  capital  stock,  franchises,  property 
and  road  with  those  of  any  other  railroad  company  now  or  hereafter  or- 
ganized under  the  laws  of  any  adjoining  state,  in  the  manner  provided 
by  law  for  the  consolidation  of  railroad  companies  of  this  state,  when- 
ever the  railroads  of  said  companies  so  to  be  consolidated  may  together 
form  a  continuous  line  of  railroad;  any  lease  shall  be  made  by  a  contract 
approved  either  In  writing  or  by  vote  at  a  meeting  of  stockholders  by 
the  holders  of  two-thirds  of  all  the  capital  stock  of  the  railroad  com- 
pany of  this  state  party  to  such  contract,  and  filed  with  the  secretary  of 
state. 

66.  Procedure.  The  procedure  for  the  consolidation  and  merger  of 
railroad  franchises  and  property  shall  be  as  follows: 

I.  The  directors  of  the  several  companies  proposing  to  consolidate  may 
enter  Into  a  joint  agreement  under  seal  for  the  consolidation  of  said 
companies  and  railroads,  prescribing  the  terms  and  conditions,  the  mode 
of  carrying  the  same  into  effect,  the  name  of  the  new  corporation,  which 
may  be  that  of  either  of  the  parties  or  a  new  name,  the  number  and 
names  of  the  directors  and  other  officers  thereof,  and  who  shall  be  the 
first  directors  and  officers,  and  their  places  of  residence,  the  location  of 
the  principal  office  in  this  state,  which  shall  be  at  some  point  on  the 
line  of  the  road,  the  number  of  shares  of  capital  stock,  of  which  not 
more  than  two-thirds  may  be  preferred  stock,  the  amount  or  par  value 
of  each  share,  and  the  manner  of  converting  the  capital  stock  of  each 
company  Into  that  of  the  new  company,  and  how  and  when  directors  and 
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officers  shall  be  chosen,  with  such  other  details  as  they  shall  deem  nec- 
sary  to  perfect  such  consolidation  and  new  organization; 

II.  Said  agreement  shall  be  submitted  to  the  stockholders  of  each  of 
said  companies  at  a  meeting  called  for  the  purpose;  notice  of  the  time- 
and  place  of  holding  such  meeting  and  of  the  object  thereof  shall  be 
mailed  to  the  residence  or  postofflce  address  of  each  stockholder,  If 
known,  and  such  notice  shall  be  published  in  some  newspaper  in  the 
city,  town  or  county  where  such  company  has  its  principal  office  or  its 
principal  place  of  business,  at  least  once  a  week  for  at  least  two  weeks, 
and  at  said  meeting  the  agreement  of  the  directors  shall  be  considered 
and  a  vote  by  ballot  taken  for  its  adoption  or  rejection,  and  if  two- 
thirds  in  value  of  all  the  votes  cast  at  such  meeting  by  stockholders 
voting  in  person  or  by  proxy,  of  each  of  said  companies,  shall  be  for  the 
adoption  of  said  agreement,  then  that  fact  shall  be  certified  thereon  by 
the  secretary  of  each  company  under  its  seal. 

67.  Agreement  filed;  status  of  new  company.  The  agreement  of  con- 
solidation so  adopted,  with  the  certificates  of  adoption  thereon,  shall 
be  filed  and  recorded  in  the  office  of  the  secretary  of  state,  and  such  rec- 
ord or  a  certified  copy  thereof  shall  be  evidence  of  such  agreement  and 
of  the  existence  of  said  new  corporation;  and  the  several  parties  thereto 
shall  from  the  time  of  such  recording  be  taken  to  be  one  railroad  com- 
pany of  this  state  by  the  name  adopted,  possessing  within  this  state  all 
the  rights  and  franchises  and  subject  to  all  the  restrictions,  disabilities 
and  duties  of  such  companies  of  this  state  so  consolidated;  and  all  the 
rights,  privileges  and  franchises  of  each  of  said  companies  parties  to 
the  same,  and  all  rights  of  way,  property,  real  and  personal,  and  all 
debts,  stock,  subscriptions  and  other  things  in  action  of  each  of  said 
companies  shall  be  taken  to  be  transferred  to  such  new  company  with- 
out further  act  or  deed,  and  to  be  vested  in  such  new  company  as  ef- 
fectually as  they  were  in  the  former  companies,  and  all  rights  of  credit- 
ors and  all  liens  upon  property  shall  be  preserved  unimpaired,  and  all 
debts,  liabilities  and  duties  of  either  of  said  consolidated  companies  shall 
thenceforth  attach  to  said  new  company  and  be  enforced  against  it  to 
the  same  extent  as  if  incurred  by  it. 

G8.  Rights  of  (li«4satitified  stockholder.  Any  stockholder  of  any  com- 
pany who  shall  refuse  to  convert  his  stock  into  the  stock  of  the  con- 
solidated company,  or  who  may  dissent  from  any  lease  of  the  property 
and  franchise  of  his  company  to  another  new  company,  may  at  any  time 
within  thirty  days  after  the  adoption  of  said  agreement  by  the  stock- 
holders of  his  company  apply  by  petition,  on  reasonable  notice  to  the 
company,  to  the  chancellor  or  to  the  supreme  court,  or  one  of  the  jus- 
tices thereof,  who  shall  appoint  three  disinterested  citizens  of  this  state 
to  estimate  the  damage,  if  any,  done  to  such  stockholder  by  said  pro- 
posed consolidation,  and  shall  also  separately  appraise  the  shares  of  such 
stockholder  at  the  full  market  value  thereof  without  regard  to  any  de- 
preciation or  appreciation  thereof  in  consequence  of  said  consolidation^ 
and  their  award  when  filed  with  the  clerk  in  chancery  or  the  clerk  of  the 
supreme  court  and  confirmed  by  the  said  chancellor,  court  or  justice, 
shall  be  final  and  conclusive;  and  said  company  may,  at  its  election, 
either  pay  to  the  stockholder  the  amount  of  the  damages  so  found,  if 
an  J',  or  the  value  of  the  stock  so  appraised  and  determined;  and  upon 
payment  of  the  value  of  his  stock  the  same  shall  be  transferred  and 
shall  belong  to  said  company,  to  be  disposed  of  by  the  directors  or  re- 
tained; and  in  case  the  value  of  the  stock  shall  not  be  paid  within  thirty 
days  after  the  confirmation  of  the  award  and  notice  to  said  company,  the 
damages  so  found  and  confirmed  shall  have  the  force  and  effect  of  a 
judgment  of  the  supreme  court  or  a  decree  of  the  court  of  chancery,  for 
said  damages,  against  said  company. 
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69.  Exchange  of  stock;  is.sne  of  bonds.  Any  railroad  company  formed 
by  merger  or  consolidation  of  two  or  more  railroad  companies  under  this 
act  may  issue  shares  of  capital  stock  at  par  of  an  amount  equal  to  the 
aggregate  par  value  of  all  the  stock  of  the  consolidated  companies  and 
twenty  per  centum  in  addition  thereto,  and  may  issue  preferred  stock  to 
an  amount  not  exceeding  one-half  of  its  authorized  capital,  and  may  ex- 
change its  stock,  common  or  preferred,  and  its  bonds  for  the  bonds, 
mortgages,  debts  and  stock  of  the  companies  consolidated  on  terms 
agreed  upon  with  the  holders  thereof  and  approved  as  a  part  of  the 
agreement;  or  such  consolidated  company  may  sell  its  stock  and  bonds 
and  use  the  proceeds  to  carry  out  the  agreement  of  consolidation  and  to 
extend,  repair,  improve  and  equip  its  railroads,  and  furnish  all  necessary 
lands,  chattels,  engines,  cars  and  equipments;  provided,  that  nothing  in 
this  section  shall  be  construed  to  reduce  or  restrict  the  amount  of  capital 
stock  authorized  to  be  issued  by  any  company  under  its  charter. 

70.  New  company  may  borrow  money.  In  all  cases  of  merger  or  con- 
solidation of  the  stock,  property  or  franchises  of  any  railroad  company 
of  this  state  with  those  of  any  other  railroad  company  of  this  or  of  an- 
other state,  the  consolidated  company  shall  have  power  and  authority 
to  borrow  any  amount  of  money,  notwithstanding  any  limitation  or  re- 
striction contained  in  this  or  any  other  act,  sufficient  to  cover  all  the 
indebtedness  of  the  companies  so  merged  and  consolidated,  and  to  com- 
plete, extend,  repair,  improve  and  equip  its  railroad,  and  furnish  all 
necessary  lands,  chattels,  engines,  cars  and  equipments,  and  to  issue 
bonds  for  the  money  borrowed,  secured  by  mortgage  on  its  corporate 
property  and  franchises,  or  any  part  thereof;  any  railroad  company 
which  shall  be  authorized  to  lease  its  road  to  a  railroad  company  of 
another  state  by  special  act  sanctioning  such  lease  shall,  in  addition  to 
Its  then  existing  power  to  borrow  money  and  issue  bonds  secured  by 
mortgage,  have  power  to  borrow  money  and  issue  bonds,  payable  not 
more  than  one  hundred  years  from  the  date  thereof,  to  an  amount  suffi- 
cient to  cover  all  its  indebtedness,  and  for  the  other  purposes  in  this 
section  above  mentioned,  and  may  secure  said  bonds  by  mortgage  on  its 
property  and  franchises,  and  such  bonds  may  be  given  in  exchange  for 
or  in  satisfaction  of  bonds  or  other  debts  of  the  company  upon  such 
terms  as  may  be  agreed  on  with  the  holders. 

71.  Surveys  and  maps  of  new  company  filed.  When  railroad  companies 
shall  have  merged  their  corporate  franchises  and  property  as  herein- 
before provided,  the  new  company  so  created  shall  file  and  record  a  sur- 
vey of  its  line  or  lines,  and  file  a  map  thereof  in  the  office  of  the  secretary 
of  state,  and  therein  may  relocate  any  part  of  its  routes  not  constructed 
and  locate  new  routes  on  making  the  required  deposit  with  the  state 
treasurer,  and  the  line  or  lines  described  on  said  survey  and  map  shall 
be  taken  to  be  the  line  or  lines  of  said  railroad  company,  and  all  other 
T!f1:  "r^^  ""^  ^°^^"0"s  ^hich  shall  not  have  been  actually  built  upon 
sha  be  deemed  and  taken  to  be  abandoned;  such  consolidated  company 
shall  have  power  to  take  land  by  purchase  or  by  combination  in  the  same 
manner  and  to  the  same  extent  as  companies  organized  under  this  act. 

IX. 

SALE  AND  REORGANIZATION. 
72.  Purchase  by  another  road  of  road  sold  by  order  of  court.  When- 
ever the  railroad  and  franchises  of  any  railroad  company  of  this  state 
or  any  part  thereof,  shall  be  sold  by  virtue  of  a  decree,  order  or  judg- 
ment of  any  court  of  competent  jurisdiction,  any  other  railroad  company 
of  this  state  owning,  leasing  or  operating  a  railroad  having  physical 
N.  J.  Corp.  Law — 35 
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connection  therewith,  may  purcliase  the  road  and  franchise  sold,  either 
at  the  official  sale  or  thereafter  from  the  purchaser  thereof  at  said  sale, 
and  the  railroad  and  franchises  so  purchased  shall  be  merged  with  and 
become  a  component  part  of  the  railroad  company  so  purchasing  the 
same,  upon  the  filing  and  recording  in  the  office  of  the  secretary  of 
state  a  certificate,  executed  by  the  president  and  secretary  of  the  pur- 
chasing railroad  company,  setting  forth  said  purchase,  and  upon  filing 
and  recording  a  survey  of  the  route  and  filing  a  correct  and  accurate 
map  thereof  in  the  office  of  the  secretary  of  state;  a  certified  copy  of 
said  certificate  and  survey  shall  be  evidence  thereof  in  all  courts  and 
places. 

73.  Sale  by  receiver.  The  receiver  appointed  by  the  chancellor  of  an 
insolvent  railroad  company  of  this  state,  or  of  another  state  holding 
railroad  franchises  and  property  in  this  state,  may,  with  the  approval 
of  the  chancellor,  lease  or  sell  the  railroad  of  the  insolvent  company  with 
all  its  chartered  rights,  privileges  and  franchises;  and  the  purchaser  or 
lessee  shall  hold,  use  and  enjoy  the  same  during  the  residue  of  the  term 
limited  in  the  charter  of  the  company  or  during  the  term  in  such  lease 
specified  in  as  full  and  ample  manner  as  the  company  could  or  might 
have  enjoyed  the  same  and  subject  to  all  the  restrictions,  limitations 
and  conditions  contained  in  such  charter;  In  the  case  of  an  insolvent  rail- 
road company  whose  railroad  lies  partly  in  another  state,  the  chancellor 
may  order  the  sale  of  any  of  Its  property  or  franchises,  at  the  same  time 
and  place,  whether  in  or  out  of  this  state,  of  any  official  or  foreclosure 
sale  of  the  property  and  franchises  out  of  this  state,  and  such  sale  may 
be  made  In  such  manner  that  a  purchase  thereof  may  be  made  on  one 
and  the  same  bid  by  the  purchaser  of  the  property  and  franchises  out 
of  this  state  or  otherwise  as  the  chancellor  may  direct,  Imposing  on  the 
purchaser  such  terms  and  conditions  as  shall  be  equitable,  and  the  chan- 
cellor may  order  the  company  to  join  with  the  receiver  In  the  conveyance 
of  said  property  and  franchises. 

74.  Title  vested  by  sale  or  leanei  risbts  and  potvers  of  new  company. 
When  any  sale  shall  have  been  made  or  shall  be  made  of  any  railroad 
in  this  state  under  execution  or  by  force  of  any  decree  or  Judgment  In 
foreclosure  or  insolvency  proceedings,  or  otherwise,  or  when  any  lease 
of  any  railroad  shall  be  made  by  a  receiver  by  order  of  the  chancellor, 
the  sale  and  conveyance  or  lease  duly  made  shall  vest  In  the  purchaser 
or  purchasers,  such  title  of  the  parties  to  the  suit  as  the  court  may  direct, 
and  may  include  all  property  and  franchises  of  the  corporation  subject  to 
all  conditions,  limitations  and  restrictions,  and  the  purchaser  or  purchas- 
ers and  his  or  their  associates  or  assigns  not  less  than  seven,  nor  more 
than  seventeen  in  number,  or  a  lessee  from  the  receiver  and  his  associates 
not  less  than  seven,  nor  more  than  seventeen  in  number,  may  within 
eighteen  months  after  such  sale  or  lease  organize  as  a  railroad  company 
by  filing  and  recording  In  the  office  of  the  secretary  of  state  a  certificate 
that  they  accept  the  charter  of  the  company  whose  property  has  been 
sold  or  leased  under  some  corporate  name  different  from  that  of  the 
former  company  and  setting  forth  also  the  further  particulars  required 
In  a  certificate  of  organization  under  this  act  so  far  as  applicable,  and 
such  company  shall  have  all  the  powers  and  franchises,  and  be  subject 
to  all  the  restrictions,  limitations  and  conditions  of  the  former  company, 
In  lieu  of  such  acceptance  of  the  former  charter  the  purchaser  or  pur- 
chasers or  lessees  may  form  a  railroad  company  under  this  act  at  any 
time  after  such  sale  or  lease,  and  said  company  shall  have  power  to  take 
conveyance  of  and  operate  such  railroad  with  the  powers  and  fran- 
chises by  this  act  conferred  in  lieu  of  those  granted  by  special  charter. 
(As  amended  by  P.  L.  1909,  p.  48,  c.  32.) 
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75.  New  company  may  Issne  bonds  and  settle  debts  or  former  company. 

When  a  new  railroad  company  shall  be  organized  to  purchase  and  op- 
erate  the  railroad  and  franchises  of  any  railroad  company  of  this  state 
sold  on  foreclosure  or  insolvency  proceedings,  and  has  acquired  title  to 
such  railroad  and  franchises,  pursuant  to  any  plan  for  readjustment  of 
the  Interest  therein  of  mortgage  creditors,  other  creditors  and  stock- 
holders and  for  the  representation  of  such  interest  in  the  bonds  debts 
h/J.?^  *^^  "^"^  company,  in  such  case  the  new  company  may  issue 
Its  bonds  and  common  and  preferred  stock  in  conformity  with  such 
place  or  agreement,  and  may  at  any   time  within   six  months  after  its 

Smt  f°'^;'T'''°'"''''  ""'""  °"  ^'^"™"  '^^  payment  of  any  debt  or 
liability  of  the  former  company  on  such  terms  as  may  be  approved  by  a 
majority  of  the  agents  or  trustees  entrusted  with  the  carrying  out  of  the 
plan  of  reorganization. 

Ww!",'*"    ^J   ^''^fl'"?'^    '*'*•''*    P'*'*    **'    property    lies    without    state. 

Tnd  rLd  Of     '  ,'  ""T^"''  *°  '"'•"'^^^^^  ^  mortgage  of  the  franchises 

route  whetLTL'^'.^'Tl  '?™^^"^  °'  ^"°*^^''  ^t^*«'  ^^^  P^^^  of  whose 
route,  whether  acquired  by  lease  or  otherwise,  shall  lie  within  this  state 

oTLT:'  I  '''"  'v  *"  ''^^"'  '°  '^'  ^'  ''  consistent  with  the  protection 
of  parties  having  liens  in  this  state,  be  conducted  as  auxiliary  to  the 
foreclosure  suit  in  the  state  where  such  corporation  Is  domiclTed^  and 
the  court  of  chancery  shall  have  power  to  decree  the  sale  of  property  and 
franchises  in  this  state,  to  be  made  in  such  other  state  at  the  same  time 
and  place  as  the  foreclosure  sale  therein,  under  such  regulations  as  to 
advertisement  and  otherwise  otherwise  and  on  such  terms  as  the  chan- 
cellor may  direct;  and  no  conveyance  shall  be  made  until  confirmation 
by  the  chancellor  of  the  sale,  and  the  chancellor  may  impose  such  terms 
as  may  be  equitable  upon  the  acquisition  by  the  purchase  of  the  prop- 
er y  and  franchises  of  the  company  in  the  hands  of  a  receiver,  if  any   in 

77.  Action  to  secure  portion  of  road  in  this  state  sold  under  fore- 
ri7«t!f  n?"!*  "^'^^'^  ^  """^  railroad  company  shall  be  formed  in 
the  state  of  the  domicile  of  such  former  company  by  the  purchasers,  or 
on  their  behalf,  to  take  and  operate  said  railroad  and  its  franchises  such 
company  may,  within  six  months  after  such  sale,  apply  to  the  court  of 
chancery  in  the  foreclosure  suit  In  this  state  by  petition  containing  a 
copy  of  its  charter,  certificate  of  incorporation  or  other  documentary 
legal  evidence,  and  thereupon  the  chancellor,  on  due  proof,  may  adjudge 
and  decree  that  said  company  has  been  legally  created,  and  has  acquired 
the  railroad  property  and  franchises  of  the  original  company,  and  a  copy 
duly  certified  of  said  petition,  proceedings  and  decree  shall  be  filed  in 
the  office  of  the  secretary  of  state,  and  said  record,  or  a  copy  thereof 
shall  be  evidence  of  the  incorporation  and  rights  in  this  state  of  such 
new  company;  and  the  purchasers  at  the  official  sale  of  the  property 
and  franchises  of  said  company  may  transfer  said  property  and  fran- 
chises to  said  company,  or,  if  no  conveyance  has  been  made,  may  assign 
and  set  over  their  bids,  in  which  case  the  chancellor  may  direct  the 
receiver,  master  or  officer  to  make  conveyance  to  such  new  company  on 
such  terms  as  shall  be  equitable,  and  such  company  shall  have  and  pos- 
sess all  powers  of  corporations  organized  under  the  laws  of  this  state 
oiL        T^"^  conferred  by  said  laws  on   the  corporation  whose  fran-' 

luolfr^^^^"''  ""^"^  '°'^'  ^""^  '"^^  ^"^°^  '""'^  property  and  exercise 
such  franchises  so  conveyed  to  it  within  this  state  as  fully  as  if  It  was 
organized  under  the  laws  of  this  state,  and  subject  to  all  liens  cTn! 
tracts,  limitations,  covenants  and  agreements  relative  to  the  mortgaged 
premises,  property  and  franchises  prior  to  the  making  of  said  mortgage 
and  the  filing  of  said  record  in  the  office  of  the  secretary  of  state  shall 
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operate  as  a  covenant  to  perform  said  contracts,  limitations,  covenants 
and  agreements. 

X. 

MISCELLANEOUS. 

78.  Annual  report  to  legislature;  filed  with  comptroller.  Every  rail- 
road company  in  this  state  sliall,  on  the  first  Tuesday  of  January  in  each 
year,  make  to  the  legislature  a  report,  under  oath  of  the  president  of  the 
company,  containing  an  account  of  capital  stock  paid  in,  the  amount  of 
funded  and  other  debts  of  the  company,  the  cost  of  the  road,  the  cost  of 
equipment,  also  of  the  operation  of  the  company  during  the  year  pre- 
ceding up  to  the  first  day  of  January  aforesaid;  also  the  expenditures 
for  working  said  road,  including  repairs,  maintenance  of  way,  motive 
power  and  contingencies;  also  income  from  passengers,  freight  and 
other  sources;  also  amount  of  dividends  and  how  paid;  also  the  accidents 
that  have  occurred  during  said  year  on  the  road,  and  the  cause  of  the 
same,  with  the  names  of  the  persons  Injured  and  the  nature  and  extent 
of  their  injuries;  also  the  names  of  the  engineers  and  conductors  under 
whose  management  such  accidents  have  occurred,  and  whether  such  en- 
gineers and  conductors  are  still  retained  in  the  employ  of  said  companies; 
said  reports  shall  be  filed  with  the  comptroller  of  the  treasury,  to  re- 
main in  his  office  of  record,  and  he  shall  transmit  copies  thereof  to  the 
legislature  on  the  first  Tuesday  of  February  of  each  year;  on  the  wilful 
failure  of  any  railroad  company  of  this  state  to  make  such  report  by  the 
first  Tuesday  of  February  in  each  year,  such  company  shall  forfeit  and 
pay  to  the  state  for  every  such  omission  the  sum  of  ten  thousand  dol- 
lars, to  be  recovered  in  an  action  on  contract,  with  costs  of  suit,  and  to 
be  added  to  the  public  school  fund  of  the  state.  [See  also  Act  of  1910, 
p.   658,  below.] 

79.  Claims  of  laborers.  Any  laborer  employed  by  a  contractor  for  the 
construction  of  any  part  of  a  railroad  may  give  notice  to  the  company 
of  any  indebtedness  due  him  by  the  contractor  by  written  notice  served 
on  an  engineer,  agent  or  superintendent  of  the  company  having  charge 
of  the  section  of  the  road  on  which  such  labor  was  performed,  person- 
ally or  by  leaving  at  his  ofllce  or  usual  place  of  business  with  some 
suitable  person,  which  notice  shall  be  served  within  twenty  days  after 
the  last  day  of  the  performance  of  the  labor  for  which  the  claim  Is 
made,  and  shall  state  the  number  of  days'  labor,  the  time  when  per- 
formed, the  amount  due,  the  name  of  the  contractor  and  shall  be  signed 
by  the  laborer  or  his  attorney,  and  said  company  shall  be  liable  to  pay 
to  such  laborer  the  amount  so  due  to  him  not  exceeding  wages  for 
thirty  days,  and  an  action  may  be  maintained  therefor  If  brought  within 
thirty  days  after  such  service  of  such  notice;  the  liability  of  the  com- 
pany shall  not  exceed  its  liability  to  the  contractor,  and  any  payment 
lawfully  made  to  such  laborer  shall  be  a  discharge  to  the  company  from 
the  contractor  for  the  amount  so  paid. 

80.  Agreement  for  sale  or  lease  of  cars.  Whenever  any  railroad  or 
street  railway  equipment  and  rolling  stock  shall  hereafter  be  sold,  leased 
or  loaned  on  condition  that  the  title  to  the  same  shall  remain  In  the 
vendor,  lessor  or  bailor  until  the  terms  of  the  contract  as  to  the  pay- 
ment of  Installments  or  rentals  or  the  performance  of  other  obligations 
thereunder  shall  have  been  complied  with,  and  when  possession  of  such 
property  shall  have  been  delivered  under  such  contract,  such  condition 
shall  not  be  valid  as  to  any  subsequent  judgment  creditor  or  any  sub- 
sequent purchaser  for  a  valuable  consideration  without  notice,  unless 
the  same  shall  be  evidenced  by  writing,  duly  acknowledged,  In  the  same 
manner  as  conveyances  of  land  and  which  writing  shall  be  recorded  In 
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the  office  of  the  secretary  of  state  when  the  vendee,  lessee  or  bailee  is  a 
corporation  operating  its  road  in  more  than  a  single  county,  and  where 
such  line  is  operated  in  a  single  county,  then  in  the  office  of  the  recorder 
of  deeds  of  such  county  as  a  mortgage  on  goods  and  chattels  and  unless 
each  locomotive  or  car  shall  have  the  name  of  the  vendor,  lessor,  or 
bailor  or  his  assignee  plainly  marked  upon  both  sides  thereof,  followed 
by  the  word  "owner,  lessor,  bailor"  or  "assignee,"  as  the  case  may  be; 
and  the  provisions  of  the  act  entitled  "An  act  requiring  contracts  for  the 
conditional  sale  of  personal  property  to  be  recorded,"  approved  on  the 
ninth  day  of  May,  one  thousand  eight  hundred  and  eighty-nine,  shall  not 
apply  to  the  conditional  sales  of  equipment  and  rolling  stock  provided 
for  in  this  section. 

81.  Underground  railroads.  Any  number  of  persons,  not  less  than 
seven,  may  organize  a  railroad  corporation  in  the  manner  prescribed  for 
the  organization  of  corporations  under  this  act  for  the  purpose  of  con- 
structing and  operating  a  railroad,  to  be  located  in  whole  or  in  part  be- 
neath the  surface  of  the  earth  and  to  be  used  for  the  transportation  of 
minerals  and  of  material  to  be  used  in  the  sinking  and  working  of  mines, 
or  for  the  purpose  of  taking  and  operating  any  private  railroad  already 
constructed  for  such  purpose,  in  whole  or  in  part  beneath  the  surface  of 
the  earth,  and  such  company  may  charge  for  the  transportation  of  freight 
upon  so  much  of  the  same  as  shall  be  beneath  the  surface  of  the  earth 
at  the  rate  of  twenty  cents  per  ton  per  mile,  and  when  the  distance  of 
such  transportation  shall  be  less  than  one  mile,  a  fraction  of  a  mile  shall 
be  considered  as  a  mile  for  the  purpose  of  fixing  the  rate;  the  right  of 
way  condemned  for  such  railroad  beneath  the  surface  of  the  earth  need 
not  include  the  right  to  permanently  use  or  occupy  the  surface  above 
such  railroad  where  the  same  is  not  broken,  but  shall  be  confined  to  a 
mere  right  to  tunnel,  but  such  corporation  may  nevertheless  acquire,  by 
condemnation,  so  much  and  such  parts  of  the  surface  as  may  be  necessary 
or  proper  to  operate  Its  railroad. 

82.  Crossing  streets  In  municipalities  talcen  by  condemnation.  Any 
railroad  company  may  construct  its  railroad  so  as  to  cross  any  portion 
of  any  street  or  highway  in  any  municipality,  the  land  for  which  portion 
has  been  taken  for  a  street  by  condemnation  under  proceedings  had 
under  the  charter  of  said  municipality,  and  which  portion  shall  have 
been,  at  the  time  of  the  construction  of  said  railroad,  laid  on  land  which 
was  under  tide  water  in  the  year  one  thousand  eight  hundred  and  sixty- 
four,  when  the  first  riparian  act  was  passed,  the  right  to  cross  such  street 
or  highway  to  be  either  on  a  level  with  the  actual  or  established  grade 
thereof  or  at  such  distance  above  or  below  such  grade  as  in  the  judgment 
of  the  proper  municipal  body  may  be  best  adapted  to  secure  the  safety 
of  lines  and  property  or  promote  the  interests  of  such  municipality; 
and  such  governing  body  shall,  by  ordinance,  authorize  the  construction 
of  such  railroad  and  make  such  provision  or  condition  concerning  the 
same  as  to  them  shall  seem  desirable,  and  when  such  permission  shall 
be  given,  shall  have  power,  by  like  ordinance,  to  vacate  the  portion  of 
such  street  or  highway  crossed  by  said  railroad  and  such  additional  por- 
tion adjacent  thereto  as  may  lie  between  the  next  intersecting  lines  of 
public  highways  on  either  side  of  such  part  of  said  street  so  crossed  by 
said  railroad,  or  between  the  next  intersecting  line  of  a  public  highway 
on  the  one  side  and  the  end  of  said  street  nearest  said  railroad;  any  navi- 
gable basin  or  natural  water-way,  subject  to  the  right  of  public  naviga- 
tion, shall  be  deemed  a  public  highway  for  the  purpose  of  defining  the 
limit  of  vacation  under  this  act;  said  railroad  company  shall  pay  to  such 
municipality  the  amount  expended  by  said  city  for  all  improvements  of 
the  part  of  the  street  so  vacated,  including  the  amount  paid  by  such 
municipality  for  the  land  taken  by  it  under  proceedings  to  condemn  said 
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land  for  a  public  street  or  highway  or  such  part  of  the  amount  so  ex- 
pended as  has  not  been  otherwise  repaid  to  said  municipality. 

83.  Right  to  bridge  the  Delaviare.  Any  railroad  company  of  this  state 
whose  railroad  shall  have  been  heretofore  or  shall  hereafter  be  con- 
structed to  the  Delaware  river  may  extend  such  railroad  with  as  many 
tracks  as  it  shall  deem  necessary  by  means  of  a  bridge  and  its  approaches 
to  the  middle  of  said  river  and  there  connect  the  same  with  any  rail- 
road of  an  adjoining  state,  and  may  change  the  location  of  its  rail- 
road or  make  such  other  improvements  therein  as  may,  in  the  judgment 
of  its  directors,  be  necessary  or  convenient  for  the  purpose,  and  may 
take,  by  condemnation,  such  lands  as  may  be  necessary  upon  filing  and 
recording  the  survey  of  the  route  and  making  the  deposit  required  by 
law,  and  such  company  may  occupy  so  much  of  the  land  belonging  to 
this  state  as  shall  be  required  for  said  bridge  and  the  piers  and  abut- 
ments thereof  and  approaches  thereto  upon  payment  to  the  riparian  com- 
missioners of  such  sum  as  they  shall  fix  as  compensation  for  said  lands, 
and  said  commissioners  upon  receiving  such  payment,  shall  convey  to 
said  corporation  such  lands  in  fee;  such  company  may  retain  the  posses- 
sion and  use  of  its  railroad,  the  location  of  which  may  be  changed,  if  in 
the  opinion  of  its  directors  the  abandonment  of  such  original  road  would 
be  Inconvenient  or  injurious  to  the  interests  of  the  public  and  of  the 
railroad  company. 

84.  Rights  of  foreign  rnilronds  in  this  state.  Any  railroad  company 
created  by  the  laws  of  any  other  state,  which  is  authorized  by  law  of  this 
state  to  hold  property  and  exercise  franchises  in  this  state,  may  hold 
m.eetings  of  the  directors  in  this  state,  who  may  exercise  all  the  powers 
and  franchises  of  such  company  in  this  state  so  far  as  necessary  to  trans- 
act the  business  of  the  company,  and  may  have  an  office  in  this  state  for 
the  transfer  of  stock,  and  its  officers  and  agents  may  transact  the  busi- 
ness of  the  company  in  this  state,  and  any  such  company  shall  be  deemed 
a  corporation  of  this  state  for  the  purpose  of  being  sued  or  proceeded 
against  if  insolvent  In  the  same  manner  and  to  the  same  extent  as  if 
organized  originally  in  this  state,  and  no  suit  of  attachment  at  law  shall 
be  brought  against  any  such  company;  any  such  company  may  be  gov- 
erned by  such  rules  and  regulations  as  shall  be  adopted  under  its  organi- 
zation not  repugnant  to  the  laws  of  this  state. 

85.  Effect  of  restraint  on  dntie<«  and  privileges.  When  any  railroad 
company  shall  have  a  duty  imposed  upon  it  or  a  privilege  which  it  is 
authorized  to  exercise,  and  there  is  a  time  limited  wherein  such  duty  is 
to  be  discharged  or  such  privilege  exercised,  and  the  company  is  re- 
strained by  the  authority  or  Intervention  of  any  court  from  the  discharge 
of  the  duty  or  the  exercise  of  the  privilege  aforesaid,  then  so  much  of 
the  time  during  which  such  restraint  exists,  shall  not  be  computed  as  any 
portion  of  the  time  limited  for  the  discharge  of  such  duty  or  the  exer- 
cise of  such  privilege. 

SO.  Failure  to  operate  trains.  If  any  railroad  company  shall  fail  or 
neglect  to  run  daily  trains  on  any  part  of  its  road  for  the  space  of  ten 
days,  the  chancellor,  on  petition  of  any  citizen  of  this  state,  and  on  due 
proof  of  the  facts,  may  speedily  appoint  a  receiver,  who  shall  take  pos- 
session of  all  property  of  the  company,  real  and  personal,  and  operate 
said  road  and  transact  the  ordinary  business  thereof  in  the  transporta- 
tion of  freight  and  passengers  for  such  time  as  the  chancellor  may  direct, 
and  all  expenses  incurred  thereby  shall  be  a  first  lien  on  all  the  earnings 
thereof  prior  to  any  other  claim,  and  the  surplus,  if  any,  shall  be  dis- 
tributed as  the  chancellor  may  direct;  and  the  receiver  shall  apply  all 
unincumbered  personal  effects  not  required  in  the  operation  of  the  road, 
and  all  moneys  transferred  to  him  at  the  time  of  his  appointment, 
towards  the  payment  of  wages  then  due  to  employees  of  the  company,  not 
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exceeding  two  months'  wages;  this  section  shall  not  apply  to  any  rail- 
road at  any  seaside  report  built  principally  for  the  transportation  of 
summer  travelers,  not  to  a  temporary  suspension  necessary  for  the  com- 
pletion, reconstruction  or  change  of  grade  of  any  railroad. 

87.  Dissolution  proceedings.  When  the  holders  of  a  majority  of  the 
capital  stock  of  any  railroad  company  which  has  no  bonded  indebtedness, 
and  which  does  not  receive  for  the  operation  of  its  road  money  sufflcient 
to  pay  expenses,  or  which  has  not  commenced  or  fully  completed  the  con- 
struction of  its  railroad,  or  when  the  holders  of  ninety  per  centum  of  the 
capital  stock  of  any  railroad  company  which  has  for  five  years  wholly 
abandoned  the  operation  of  its  railroad  shall  desire  and  determine  to  dis- 
solve the  corporation,  such  company  may  make  such  dissolution  by  filing 
In  the  ofHce  of  the  secretary  of  state  a  certificate  of  such  determination 
under  the  corporate  seal  of  said  corporation,  attested  by  the  president 
and  secretary  thereof,  with  the  verified  consent  in  writing  signed  by  the 
said  majority  or  ninety  per  centum  of  stockholders,  whose  signatures 
shall  be  verified,  and  upon  the  filing  of  such  certificate  said  corporation 
shall  be  dissolved,  and  all  its  rights  and  franchises  shall  be  surrendered 
and  at  an  end,  and  thereupon  the  directors  shall  proceed,  as  trustees  for 
the  creditors  and  stockholders,  to  sell  and  convert  into  cash  all  its  prop- 
erty and  assets,  and  apply  the  same  to  the  debts  of  the  company  and  the 
necessary  expenses  of  the  trustee,  and  distribute  any  balance  among  the 
shareholders;  the  treasurer  of  the  state  shall  pay  to  the  said  trustees  any 
money  of  the  company  deposited  with  him  at  the  time  of  the  filing  of  the 
certificate  of  organization  or  survey  of  route,  upon  the  production  of  a 
copy  of  said  certificate  of  dissolution  and  on  filing  with  him  an  affidavit 
of  the  president,  secretary  and  treasurer  of  the  company  that  all  debts 
of  the  company  have  been  paid;  provided,  however,  if  any  railroad  com- 
pany shall  heretofore  have  been  or  hereafter  be  decreed  Insolvent  by  the 
chancellor  of  this  state,  or  any  court  of  competent  authority  and  a  re- 
ceiver of  such  company  be  appointed  to  wind  up  and  administer  Its  af- 
fairs, the  chancellor  of  such  court  by  whose  order  such  receiver  may  be 
appointed,  shall  have  power  and  authority,  upon  application  by  petition 
of  such  receiver,  and  upon  such  notice  as  may  be  required,  to  be  made  by 
the  said  chancellor  or  said  court,  to  order  the  treasurer  of  this  state  to  pay 
to  said  receiver  any  money  of  said  insolvent  company  deposited  at  the 
time  of  its  organization,  or  such  part  thereof  as  may  remain  on  deposit, 
and  upon  the  making  of  such  order,  the  state  treasurer  shall  pay  said 
money  so  deposited,  or  such  part  thereof  as  may  remain  In  his  hands  to 
said  receiver,  to  be  disposed  of  and  distributed  after  the  payment  of  the 
expenses  of  the  receiver,  to  such  creditors  or  stockholders  as  may  by  law 
be  entitled  to  receive  the  same.     (As  amended  by  P.  L.  1908,  p.  119,  c.  79.) 

88.  Application  of  act.  The  provisions  of  this  act,  except  as  herein 
otherwise  restricted,  shall  apply  to  all  railroad  companies  however 
formed,  created,  or  organized  under  any  law  of  this  state;  any  company 
organized  under  the  act  for  the  formation  of  railroad  companies  and  to 
regulate  the  same,  approved  April  second,  one  thousand  eight  hundred 
and  seventy-three,  shall  be  included  within  the  description  in  this  act 
of  companies  organized  under  this  act;  the  provisions  of  this  act,  so  far 
as  applicable,  shall  extend  to  any  receiver,  trustee  or  person  operating  a 
railroad  in  this  state  under  a  franchise;  the  railroad  and  property  of  any 
company  organized,  leased  or  consolidated  under  this  act,  shall  be  sub- 
ject to  taxation  under  the  general  laws  of  the  state;  a  certified  copy  of 
any  certificate  or  survey  or  other  document  filed  or  recorded  in  the  office 
of  the  secretary  of  state,  pursuant  to  this  act,  shall  be  evidence  in  all 
courts  and  places  of  such  certificate,  survey  or  document  and  of  the  fil- 
ing and  recording  thereof. 
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89.  When  franchise  exclusive;  repealer.  No  franchise  heretofore 
granted  to  construct  a  railroad  or  build  or  establish  bridges  or  ferries  or 
operate  any  line  of  travel  and  take  tolls  or  fares  therefor  shall  hereafter 
continue  to  be  or  be  considered  to  remain  exclusive,  and  no  like  franchise 
hereafter  granted  shall  be  or  be  construed  to  be  exclusive  unless  in  such 
grant  heretofore  or  hereafter  made  it  be  so  expressly  provided,  and  all 
corporations  organized  under  this  act  shall  be  subject  to  all  general  laws 
now  or  hereafter  to  be  passed,  regulating  railroads  and  their  operation; 
all  acts  and  parts  of  acts,  general  and  special,  inconsistent  with  this  act, 
are  hereby  repealed;  such  repeal  shall  not,  however,  work  a  dissolution 
of  any  railroad  company,  but  the  charter,  certificate  of  incorporation,  or 
articles  of  association  thereof  and  the  rights,  powers  and  privileges  con- 
ferred thereby,  shall  continue  unaffected  and  unimpaired;  this  repealer 
shall  not,  however,  revive  any  act  heretofore  repealed. 


A  SUPPLEMENT  to  "an  act  to  prevent  frauds  bt  incorporated 

COMPANIES,"    APPROVED   APRIL    FIFTEENTH,    EIGHTEEN   HUNDRED   AJJD 

FORTY-SIX. 1 
1.  AVhenever  a  railroad,  canal  or  turnpike  company  becomes  insolvent, 
receivers  or  trustees  may  be  appointed;  powers.  That  whenever  any 
railroad,  canal  or  turnpike  company,  incorporated  under  the  laws  of  this 
state,  have  become  insolvent,  or  failed  for  ninety  days  after  the  same 
becomes  due,  to  pay  the  principal  or  interest  on  any  mortgage  on  the 
property  and  franchises  of  such  company,  it  shall  be  lawful  for  the 
chancellor,  upon  the  application  of  any  creditor,  mortgagee  or  stock- 
holder of  such  company,  to  appoint  a  receiver  or  receivers,  or  three 
trustees,  who  shall  have  and  exercise  all  the  powers  and  authority  that 
It  is  lawful  for  receivers  and  trustees  to  exercise  under  the  act  to  which 
this  is  a  supplement;  and  it  shall  be  lawful  for  such  receivers  or  trustees 
to  sell  or  lease  the  canal,  railroad  or  turnpike  belonging  to  such  com- 
pany, together  with  all  the  chartered  rights,  privileges  and  franchises 
of  such  company;  and  the  purchaser  or  purchasers,  lessee  or  lessees  of 
such  work,  chartered  rights,  privileges  and  franchises,  shall  thereafter 
hold,  use  and  enjoy  the  same  during  the  whole  of  the  residue  of  the 
term  limited  in  the  charter  of  such  company,  or  during  the  term  in  such 
lease  specified,  in  as  full  and  ample  a  manner  as  the  stockholders  of  such 
company  could  or  might  have  enjoyed  the  same,  subject,  however,  to  all 
the  restrictions,  limitations  and  conditions  contained  in  such  charter; 
and  upon  filing  in  the  office  of  the  secretary  of  state,  within  six  months 
after  such  sale  or  lease,  a  certificate  that  they  accept  the  charter  of  the 
company  whose  property  has  been  sold  or  leased,  under  some  corporate 
name  different  from  that  of  the  said  company,  such  purchasers  or  lessees 
shall  become  a  corporation  under  the  name  so  specified,  with  all  the 
powers,  rights,  privileges  and  franchises  of  the  former  company;  the 
lessees  or  purchasers,  or  corporation  formed  by  them  as  aforesaid,  shall 
hold  and  enjoy  the  same,  free  and  clear  of  all  debts,  claims  and  demands 
of  creditors,  mortgagees  or  stockholders,  who  shall  look  only  to  the 
fund  arising  from  such  lease  or  sale,  which  money,  as  collected,  shall 
be  paid  into  the  court  of  chancery;  but  where  such  property  is  subject 
to  a  mortgage  the  chancellor  may,  with  the  consent  of  the  plaintiff,  or 
without  such  consent  if  the  principal  is  not  due,  direct  a  sale  or  lease  to 
be  made  subject  to  the  lien  of  the  mortgage. 


1 — Approved  March  17,  1870,  P.  L.  1870,  p.  55;  G.  S.,  p.  973.  The  act  to 
which  this  is  a  supplement  is  now  incorporated  in  the  act  entitled  "An 
act  concerning  corporatons,"  beginning  page  475  above,  section  63  et  seq. 
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A  FURTHER  SUPPLEMENT  to  an  act  entitled  "an  act  to  prevent 

FRAUDS     BY     INCORPORATED     COMPANIES,"     APPROVED     APRIL    FIFTEENTH, 
ONE   THOUSAND   EIGHT   HUNDRED   AND   FORTY-SIX. 1 

1.  Receiver  of  Insolvent  railroad  to  operate  road  subject  to  order  of 
«lianceIlor.  That  whenever  any  incorporated  railroad  company  in  this 
state  shall  become  insolvent,  and  the  property  of  such  company  shall 
have  passed  into  the  hands  of  a  receiver  by  order  of  the  chancellor,  in 
accordance  with  the  act  to  which  this  is  a  supplement,  the  receiver  shall, 
and  he  is  hereby  empowered  to  operate  said  railroad  for  the  use  of  the 
public,  subject  at  all  times  to  the  order  of  the  chancellor;  and  all  ex- 
penses incident  to  the  operation  of  said  railroad  shall  be  a  first  lien  on 
the  receipts,  to  be  paid  before  any  other  incumbrance  whatever. 


A  FURTHER  SUPPLEMENT  TO  an  act  entitled  "an  act  to  prevent 

FRAUDS     BY    INCORPORATED    COMPANIES,"     APPROVED     APRIL    FIFTEENTH, 
ONE  THOUSAND  EIGHT  HUNDRED  AND  FORTY-SIX. 2 

1.  Conditions  on  vrhich  receiver  may  lease  a  railroad.  That  no  lease 
of  any  railroad  shall  be  made  by  any  trustee  or  receiver  appointed  by 
the  court  of  chancery  or  the  chancellor,  except  upon  a  rental  and  ade- 
quate security  for  the  payment  of  the  same,  both  to  be  first  approved  by 
said  court  and  a  majority  of  stockholders  of  said  railroad  in  interest, 
upon  such  public  notice  to  the  parties  in  interest  as  said  court  shall 
•direct. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  concerning  railroad 

CORPORATIONS,"    APPROVED    MARCH    SIXTH,    EIGHTEEN   HUNDRED    SEV- 
ENTY-SE\'EN.3 

1.  Corporation  may  take  and  acquire  title  to  lands  necessary  to 
-straighten  or  shorten  route  of  railroad.  That  it  shall  be  lawful  for  any 
railroad  corporation,  created  by  special  act,  or  as  lessees  thereof,  own- 
ing- or  operating  a  railroad  within  this  state,  to  take  and  acquire  title 
in  the  manner  prescribed  by  the  act  under  which  such  railroad  may  have 
been  originally  constructed,  or  under  which  power  may  have  been  at 
any  time  conferred  or  derived  by  way  of  supplement,  or  otherwise,  to 
all  such  lands  as  shall  be  necessary,  in  the  judgment  of  the  directors  of 
said  corporation,  to  straighten  or  shorten  the  route  of  said  railroad, 
or  to  connect  points  thereon  by  shorter  lines  or  branches,  and  to  all  such 
lands  as  shall  be  necessary  as  aforesaid  for  the  erection  of  freight  and 
passenger  depots  and  all  the  legitimate  purposes  of  said  company  upon 
such  shortened  or  connecting  line;  and  said  corporations  are  hereby 
again  invested  for  this  purpose  with  all  the  powers,  privileges  and  fran- 
chises given  in  said  act  for  acquiring  and  taking  title  to  lands  required 
for  their  use;  provided,  that  no  more  than  one  hundred  feet  in  width  for 
the  main  track  of  any  road  shall  be  taken  for  the  right  of  way,  except 
where  for  the  depth  of  cut  or  the  height  of  embankment  more  is  neces- 
sary to  be  taken. 

2.  Corporation  having  established  route  may  transfer  same  to  another 
-company.  That  if  any  corporation  shall  have  been  already  organized 
And    shall    have    established    a    route    which,    when    constructed,    would 


1 — Approved  February  11,  1874;  P.  L.  1874,  p.  11;  G.  S.,  p.  974. 

2 — Approved  April  9,  1875;  P.  L.  1875,  p.  107;  G.  S.,  p.  974. 

3 — Approved  March  27,  1878;  P.  L.  1878,  p.  179,  c.  114;  G.  S..  2694. 


554  RAILROAD  COMPANIES. 

straighten  or  shorten  the  route  of  any  other  railroad  corporation  afore- 
said, or  would  connect  points  thereon,  forming  thereby,  In  connection 
therewith,  a  shorter  line  therefor,  such  first  herein-mentioned  corpora- 
tion is  hereby  authorized  to  transfer  such  route  and  any  land  or  right 
of  way  by  it  taken,  acquired  or  agreed  for  to  such  other  railroad  cor- 
poration, and  such  last-mentioned  railroad  corporation  is  hereby  au- 
thorized to  receive  and  acquire  such  route,  land  or  right  of  way  and  to 
possess  the  same  as  the  successors  and  assigns  of  said  first  herein-men- 
tioned corporation,  subject  only  to  the  conditions  of  any  grant  thereof; 
provided  always,  that  this  section  of  this  act  shall  not  authorize  con- 
demnation in  any  case  where  such  connecting,  straightening  or  shorten- 
ing route  shall  have  been  actually  constructed  and  in  operation,  that 
such  connecting,  shortening,  straightening  or  widening  shall  not  be- 
made  within  the  limits  of  any  Incorporated  city. 

3.  Time   when   act   takes   effect.     That   this   act   shall   take   effect    im- 
mediately. 


AN  ACT  TO  AUTHORIZE  RAILROAD  CORPORATIONS  TO  CONSTRUCT,  ACQUIRE^ 
MAINTAIN  AND  OPERATE  LINES  OF  TELEGRAPH  FOR  COMMERCIAL  AND 
PUBLIC  USES.l 

1.  Railroad  corporations  empoirered  to  operate  lines  of  telegrraph  OTer 
and  npon  their  lands,  etc.  That  it  shall  be  lawful  for  every  railroad  cor- 
poration of  this  state,  organized  by  virtue  of  any  special  act  of  incor- 
poration, or  otherwise,  and  for  every  railroad  corporation  organized 
under  the  laws  of  another  state,  but  leasing  or  operating  a  railroad  or 
canal  In  this  state,  and  such  corporations  are  hereby  authorized  and  em- 
powered to  erect,  establish  and  maintain  a  line  or  lines  of  telegraph  for 
public  use,  over,  along  and  upon  the  lands  and  rights  of  way  of  such 
railroad  corporations,  and  over,  along  and  upon  the  lands  and  rights  of 
way  of  such  railroad  and  canal  corporations  of  which  such  railroad  cor- 
poration may  be  the  lessee  or  operator,  and  over,  along  and  upon  the 
lands  and  rights  of  way  of  any  other  railroad  corporation,  with  the  con- 
sent, and  not  otherwise,  of  such  other  railroad  corporation,  and  to  erect, 
establish  and  maintain  extensions  of  such  telegraph  line  or  lines  in  any 
direction  from  such  primary  or  main  line,  for  such  distance  as  may  be 
necessary  to  reach  business  centers,  over,  along  and  upon  the  public 
roads  and  highways  of  this  state,  or  otherwise;  provided,  that  the  use 
of  public  streets  in  any  incorporated  city  of  this  state,  for  the  erection 
of  such  extensions  of  said  telegraph  line,  shall  be  subject  to  such  rea- 
sonable regulations  as  may  be  imposed  by  the  corporate  authorities  of 
said  cities. 

2.  Offices  to  be  established  and  maintained  for  transmission  of  mes- 
sages. That  it  shall  be  the  duty  of  every  railroad  corporation  availing 
Itself  of  this  act  to  establish,  maintain  and  keep  open,  for  the  reception 
and  transmission  of  messages  by  its  telegraph  lines,  at  least  one  office 
in  every  twenty-five  miles  traversed  by  its  said  lines  of  telegraph;  and 
it  shall  be  the  duty  of  said  railroad  corporation  to  receive  and  transmit 
all  messages  tendered  for  transmission,  upon  being  paid  such  charges 
as  by  law  the  said  corporation  may  charge  for  such  service. 

3.  Rates  that  may  be  charged.  That  any  railroad  corporation  avail- 
ing itself  of  this  act  shall  be  and  hereby  is  authorized  to  charge,  re- 
ceive and  to  collect,  before  transmission,  for  each  message  of  not  more 
than  ten  words  twenty-five  cents,  and  for  each  additional  word  one  cent; 
provided,  however,   that  said  messages  are  intended  to  be   transmitted 


1— Approved  February  17,  1881,  P.  L.  1881,  p.  31,  c.  25;  G.  S.,  p.  2702. 
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only  over  the  telegraph   lines  of  the  company   to  whom  such  messages 
are  tendered. 

4.  Railroad  corporatlonB  may  make  arrang:ement8  with  other  railroad 
or  telegraph  companies,  etc.  That  it  shall  be  lawful  for  any  railroad 
corporation  availing  itself  of  this  act,  and  it  is  hereby  authorized  and 
empowered  to  enter  into,  make  and  perfect  such  business  arrangements 
with  any  other  railroad  or  telegraph  corporation  of  this  or  of  any  state, 
as  shall  be  mutually  agreed  upon  by  said  corporations,  for  the  reception 
and  transmission  of  messages  over  the  telegraph  lines  of  said  railroad 
and  telegraph  corporations;  and  for  all  messages  to  be  transmitted  over 
the  telegraph  lines  of  other  corporations,  every  railroad  corporation 
availing  itself  of  this  act,  to  whom  such  messages  shall  be  tendered. 
may  charge,  receive  and  collect  reasonable  and  customary  rates  for  such 
transmission. 

5.  Time  when  act  takes  effect;  repealer.  That  this  act  shall  take  ef- 
fect immediately,  and  all  acts  and  parts  of  acts  inconsistent  herewith 
are   hereby  repealed. 


AN  ACT  TO  AUTHORIZE  ANY  TOWN  OR  CITY  OF  THIS  STATE  TO  ENTER  INTO 
CONTRACTS  WITH  RAILROAD  COMPANIES  WHOSE  ROADS  ENTER  THEIB 
CORPORATE  LIMITS,  TO  CHANGE  OR  ELEVATE  THEIR  RAILROADS,  AND, 
WHEN  NECESSARY  FOR  THAT  PURPOSE,  TO  VACATE,  CHANGE  THE 
GRADE  OF,  OR  ALTER  THE  LINES  OF  ANY  STREETS  OR  HIGHWAYS 
THEREIN.  1 

1.  Mnnlclpallties  may  contract  with  railroads  to  abolish  grade  cross- 
ings. The  proper  municipal  authorities  respectively  of  any  town  or  city 
of  this  state  be  and  they  are  hereby  authorized  and  empowered  to  enter 
into  such  contracts  with  any  of  the  railroad  companies  whose  roads  now 
or  hereafter  may  enter  or  lie  within  their  respective  towns  or  cities,  as 
shall  secure  greater  safety  to  persons  and  property  therein,  or  facilitate 
the  construction  and  maintenance  of  other  than  grade  crossings  of 
streets  or  highways,  whereby  the  said  railroad  companies  or  any  of 
them  may  locate,  relocate,  change,  alter  grades  of,  depress  or  elevate 
their  railroads  within  said  towns  or  cities  or  either  of  them,  as  in  the 
judgment  of  such  municipal  authorities  respectively  may  be  best  adapted 
to  secure  the  safety  of  lives  and  properties,  or  to  provide  for  other  than 
grade  crossings  of  streets  or  highways  therein,  or  to  promote  the  inter- 
est of  said  towns  or  cities  respectively,  and  for  that  purpose  shall  have 
power  to  open,  vacate,  alter  the  lines  or  change  the  grades  of  any  streets 
or  highways  or  any  part  thereof  within  said  towns  or  cities  or  either  of 
them,  and  to  do  all  such  acts  as  may  be  necessary  and  proper  to  effectu- 
ally carry  out  such  contracts. 

2.  Provision  for  costs.  Said  town  or  city  shall  provide  the  money 
necessary  to  do  the  work  and  make  the  payments  required  by  any  such 
contract,  by  the  levy  of  a  general  tax  for  one  or  more  years,  or  by  the 
issue  and  sale  of  bonds  of  such  town  or  city,  to  run  not  exceeding  ten  2 
years  at  a  rate  of  interest  not  exceeding  Ave  per  centum  per  annum; 
such  town  or  city  shall  have  power,  by  annual  taxation  or  otherwise,  to 
provide  a  sinking  fund  for  the  retirement  of  said  bonds. 

3.  When  act  takes  effect.     This  act  shall  take  effect  immediately. 

1 — Approved  March  20,  1901,  P.  L.  1901,  p.  116,  c.  63. 

2 — By  an  amendatory  act  of  April  3,  1902  (P.  L.,  p.  402,  c.  129)  the 
word  "ten"  was  changed  to  "fifty."  But  by  Act  of  March  29,  1904  (P.  I* 
317)  such  amendatory  act  was  apparently  repealed. 
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A  SUPPLEMENT  to  ax  act  entitled  "an  act  concekninq  railroads" 
(Revision  of  19  03),  approved  april  fourteenth,  one  thousand 
nine  hundred  and  three. 1 

1.  Tbird  rail  protected  at  crossings.  Any  corporation  operating  a  rail- 
road In  this  state,  whether  as  owner,  lessee  or  otherwise,  on  which  the 
cars  are  operated  by  means  of  electric  energy  or  current  conveyed  along 
the  right  of  way  of  said  railroad  by  means  of  a  third  rail  or  rails  laid 
at  or  near  grade,  shall  securely  cover  said  electrified  third  rail  or  rails 
with  wood  or  some  other  non-conducting  material  for  a  distance  of  sev- 
enty-five feet  on  each  side  of  all  grade  crossings  over  the  right  of  way 
of  said  railroad  leaving  only  sufficient  opening  for  contact  by  the  shoe  or 
other  apparatus  used  to  convey  the  electric  current  from  said  electrified 
third  rail  to  the  cars  used  on  said  railroad. 

2.  Penalty  tor  non-compliance.  Any  corporation  violating  the  pro- 
visions of  this  act  shall  be  subject  to  a  penalty  of  five  hundred  dollars 
and  costs  for  each  offense,  to  be  recovered  by  any  citizen  of  this  state 
who  may  sue  for  the  same  in  any  court  having  jurisdiction  of  the  same, 
one-fifth  of  said  fine  to  go  to  the  person  suing  for  the  same,  and  four- 
fifths  thereof  to  be  paid  to  the  treasurer  of  the  state  for  the  use  of  the 
state. 

3.  Unprotected  rail  evidence  per  se.  In  all  suits  or  actions  commenced 
or  brought  against  any  corporation  operating  a  railroad  In  the  manner 
referred  to  in  the  first  section  of  this  act,  for  injuries  sustained  by  con- 
tact with  an  electrified  third  rail  laid  as  set  out  In  the  first  section 
hereof,  it  shall  be  considered  per  se  negligence  on  the  part  of  said  cor- 
poration defendant  if  said  third  rail  shall  be  not  covered  and  protected 
in  the  manner  herein  provided. 

4.  Time  when  act  takes  effect.  This  act  shall  take  effect  on  the  first 
day  of  October,  one  thousand  nine  hundred  and  eight. 


AN  ACT  RELATING  TO  ACCIDENTS  AT  RAILROAD  CR0SSING8.2 
PPJE  AMBLE. 

Whereas,  by  the  provisions  of  the  statutes  of  this  state,  it  has  been 
provided  that  whenever  a  railroad  company  shall  have  enclosed  its  right 
of  way  through  any  incorporated  city  of  this  state  with  a  fence,  wall  or 
embankment,  and  shall  have  established  and  maintained  gates  at  street 
crossings,  as  provided  by  the  provisions  of  any  statute  of  this  state,  that 
upon  such  compliance  with  such  provisions  the  said  railroad  company 
could  run  over  the  part  of  their  said  so  enclosed  road  through  any  in- 
corporated city  of  this  state  "at  any  rate  of  speed  they  may  deem  proper, 
and  that  such  speed  should  not,  thereafter,  be  restrained  by  any  city 
ordinance  to  regulate  the  same,"  therefore, 

1.  Question  of  contributory  nei?IIgence,  determined  by  jury.  Whenever 
any  railroad  company  shall  have  assumed  to  establish  and  maintain 
what  are  known  as  safety  gates  at  any  railroad  crossing  in  this  state, 
and  a  person  is  killed  or  injured  at  any  such  crossing  by  being  struck 
by  a  locomotive  or  train  when  attempting  to  cross  the  tracks  at  a  time 
when  such  gates  are  not  down,  as  required  by  any  statute  giving  the 
railroad  the  right  to  run  through  an  incorporated  city  at  any  rate  of 
speed  they  see  fit,  upon  compliance  with  the  provisions  of  such  statute, 
that  in  all  such  cases  the  question  whether  the  person  so  killed  or  in- 
jured, upon  attempting  to  cross  such  railroad  crossing,  at  a  time  when 


1 — Approved  March  31,  1909,  P.  L.  1909,  p.  54,  c.  35. 
2 — Approved  April  9,  1908,  P.  L.  1908,  p.  208,  c.  139. 
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the  safety  gates  at  such  crossing  are  not  down,  was  or  was  not  guilty  of 
contributory  negligence  shall  be  a  question  to  be  determined  by  the  jury, 
in  all  actions  brought  to  recover  damages  for  such  loss  of  life  or  per- 
sonal injury. 

2.  Repealer.     All  acts  or  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed,  and  this  act  shall  take  effect  immediately. 


AN  ACT  WITH  REFERENCE  TO  THE  DEGREE  OF  CARE  NECESSARY  TO  BE 
■USED  BY  TRAVELLERS  OVER  RAILROAD  CROSSINGS  PROTECTED  BY  FLAG- 
MAN  OR   SAFETY  APPLIANCES   OB  BOTH.l 

1.  Wherever  any  railroad  whose  right  of  way  crosses  any  public  street 
or  highway,  has  or  shall  install  any  safety  gates,  bell  or  other  device 
designed  to  protect  the  traveling  public  at  any  crossing  or  has  placed  at 
such  crossing  a  flagman,  any  person  or  persons  approaching  any  such 
crossing  so  protected  as  aforesaid,  shall,  during  such  hours  as  posted 
notice  at  such  crossing  shall  specify,  be  entitled  to  assume  that  such 
safety  gate  or  other  warning  appliances  are  in  good  and  proper  order, 
and  will  be  duly  and  properly  operated  uftless  a  written  notice  bearing- 
the  inscription  "out  of  order"  be  posted  in  a  conspicuous  place  at  such 
crossing,  or  that  the  said  flagman  will  guard  said  crossing  with  suflScient 
care  whereby  such  traveler  or  travelers  will  be  warned  of  any  danger  in 
passing  over  said  crossing,  and  in  any  action,  brought  for  Injuries  to 
person  or  property,  or  for  death  caused  at  any  crossing  protected  as 
aforesaid,  no  plaintiff  shall  be  barred  of  the  action  because  of  his  fail- 
tire  of  the  person  injured  or  killed  to  stop,  look  and  listen  before  passing 
over  said  crossing. 

2.  This  act  shall  take  effect  immediately. 


AN  ACT  TO  REGULATE  THE  USE  OF  WATER  CLOSETS  AND  URINALS  ON  RAIL- 
ROAD TRAINS  AND  OTHER  PUBLIC  C0NVEYANCES.2 

1.  Bonndarleg  of  ivaterBhed  •wholly  In  state  set  ont.  Upon  the  formal 
request  of  the  board  of  water  commissioners,  or  other  board  or  official 
having  charge  of  the  public  water  supply  of  any  city  of  this  state,  which 
said  water  supply  is  derived  from  surface  drainage  in  any  watershed 
wholly  within  this  state,  it  shall  be  the  duty  of  the  board  of  health  of 
the  state  of  New  Jersey  to  prescribe  and  fix  territorial  limitations  bound- 
ing such  watershed,  which  shall  thereafter  be  known  as 

watershed.     The  name  of  such  watershed  to  be  inserted  in  the  certificate 
hereinafter  provided. 

2.  Notice  to  public  and  railroad  affected.  The  board  of  water  commis- 
sioners, or  other  board  or  official  making  such  application  to  the  board 
of  health  of  the  state  of  New  Jersey,  shall,  upon  the  certificate  of  the 
said  board  setting  out  the  boundaries  of  the  said  watershed,  give  public 
notice  of  such  establishment,  by  advertisement  in  two  newspapers  of 
general  circulation  in  the  vicinity  of  the  said  watershed,  at  least  once  a 
week  for  four  weeks,  which  advertisement  shall  run  in  the  name  of  the 
board  of  health  of  the  state  of  New  Jersey,  and  shall  contain  such  suffi- 
cient description  of  the  boundaries  adopted  as  will  Identify  the  said 
watershed  and  the  boundaries  thereof,  and  a  copy  thereof  be  served  upon 


1 — Approved  April  14,  1909,  P.  L.  1909,  p.  137,  c.  96. 
2 — Approved  April  17,  1909,  P.  L.  1909,  p.  213,  c.  141. 
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any  agent  in  charge  of  any  ticket  office  of  any  railroad  affected  by  the 
provisions  of  this  act. 

3.  Xo  discharge  Into  such  watershed.  When  such  territorial  limita- 
tions for  any  such  watershed  shall  have  been  established  by  the  board  of 
health  of  the  state  of  New  Jersey,  and  notice  thereof  shall  have  been 
given  in  the  manner  herein  prescribed,  it  shall  thereafter  be  unlawful 
for  any  railroad  company  operating  trains,  or  steamboat  or  power-boat 
company  operating  boats  within  the  territorial  limitations  of  such 
watershed,  to  discharge  or  allow  any  discharge  from  water-closets  and 
urinals  upon  railroad  trains  or  any  such  steam  or  other  power  boats  as 
may  be  operated  therein  within  the  territorial  limitations  prescribed  for 
such  watershed. 

4.  Penalty;  hoTv  recoverable.  Every  corporation  violating  the  pro- 
visions of  this  act  shall  incur  a  penalty  of  not  exceeding  one  hundred 
dollars,  to  be  recovered  in  an  action  of  debt  at  the  suit  of  the  board  of 
water  commissioners  or  other  board  or  official  having  charge  of  the 
water  supply  of  such  city  as  shall  derive  its  supply  from  said  watershed; 
and  all  moneys  which  shall  be  recovered  in  such  manner  shall  be  paid 
Into  the  treasury  of  the  state;  and  every  person  violating  any  provision 
of  this  act  shall  be  guilty  of  a  misdemeanor. 

6.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


AN  ACT  TO  AMEXD  AX  ACT  EXTITLED  "A  FUBTHEB  SUPPLEMENT  TO  AN 
ACT  ENTITLED  'AN  ACT  EESPECTING  ANNUAL  REPORTS  TO  THE  LEGIS- 
LATURE OF  RAILROAD  AND  CANAL  COiCPANIES,'  APPRO^^:D  FEBRUARY 
TWENTY-FOURTH,  ONE  THOUSAND  EIGHT  HUNDRED  AND  FIFTY-TWO," 
APPROVED  APRIL  THIRD,  ONE  THOUSAND  EIGHT  HUNDRED  AND  SEV- 
ENTY-THREE,! 
1.  Section  one  of  the  act  of  which  this  act  is  amendatory  be  and  the 

same  is  hereby  amended  to  read  as  follows: 

1.  Annual  reports  transmitted  to  comptroller.  The  reports  required  to 
be  made  annually  to  the  legislature  by  the  several  railroad  and  canal 
companies  of  this  state,  as  provided  by  an  act  entitled  "An  act  respect- 
ing annual  reports  to  the  legislature  of  railroad  and  canal  companies," 
approved  February  twenty-fourth,  one  thousand  eight  hundred  and  fifty- 
two,  and  the  acts  amendatory  thereof  and  supplementary  thereto,  shall 
hereafter  be  transmitted  to  the  comptroller  of  the  treasury,  who  shall 
file  the  same  in  his  office,  there  to  remain  of  record,  and  such  parts  or 
portions  of  said  report  shall  be  printed  as  the  state  comptroller  and  the 
state  commissioner  of  reports  may  designate. 

2.  lime  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


AN  ACT  CONCERNING  THE  LIABILITY   OF   RAILROADS   FOR  INJURY  TO  PER- 
SONS OR  PROPERTY  CAUSED  BY  RUNNING  CARS  ACROSS  PUBLIC  STREETS 
AND    HIGHWAYS    AT    WHICH    CROSSINGS    NO    SAFETY"    GATES,     BELL    OR 
OTHER    DEVICE    TO   GIVE    WARNING    TO    THE    TRAVELING    PUBLIC    HAVE 
BEEN  INSTALLED.2 
1.  Jury  to   determine   responsibility   In    grade   crossing   salts.     In   any 
action  against  any  steam  railroad  company  brought  to  recover  damages 
for  Injuries  or  death  occurring  at  any  crossing  of  the  right  of  way  of 


1— Approved  April  12,  1910,  P.  L.  1910,  p.  485,  c.  275.     [See  also  §  78  of 
the  railroad  act  of  1903,   above.] 

2 — Approved  April  12,   1910,  P.  L.  1910.  p.   490,  c.   278. 
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such  steam  railroad  company,  where  such  company  has  not  installed  any 
safety  gates,  bell  or  device  usually  employed  to  warn  and  protect  the 
traveling  public  at  such  crossing-,  which  injuries  or  death  are  alleged  to 
be  due  to  the  negligence  of  said  railroad  company  or  its  agents,  the 
plaintiff  in  such  action  shall  not  be  non-suited  on  the  ground  of  con- 
tributory negligence  on  his  own  part  or  on  the  part  of  the  person  for 
whom  such  suit  is  brought,  but  in  all  such  cases  it  shall  be  left  to  the 
Jury  to  determine  whether  the  person  injured  or  killed  was  exercising 
due  and  reasonable  care  under  the  conditions  existing  at  said  crossing 
at  the  time  of  such  injury  or  death,  and  if  the  jury  shall  determine  that 
the  person  injured  or  killed  was  not  exercising  due  and  reasonable  care 
under  the  conditions  existing  at  the  said  crossing  at  the  time  of  such 
injury  or  death,  the  verdict  shall  be  against  the  plaintiff  and  in  favor  of 
the  defendant. 

2.  Repealer.     All   acts    and   parts    of   acts    inconsistent    with   the    pro- 
visions of  this  act  be  and  the  same  are  hereby  repealed. 

3.  Time  Trhen  act  takes  eflfect.     This  act  shall  take  effect  immediately. 


8.  sewerage;  companies. 

AN  ACT  FOB  THE  CONSTRUCTION,   MAINTENANCE  AND  OPERATION   OF   SYS- 
TEMS OF  SEWERAGE  IN  ANY  MUNICIPALITY  IN  THIS   STATE. 1 

1.  Formation  of  company  to  operate  seiverage  system.  Any  number 
of  persons,  not  less  than  seven,  a  majority  of  whom  shall  reside  In  this 
state,  may  form  a  company  for  the  purpose  of  constructing,  maintaining 
and  operating  a  system  of  sewerage  in  any  municipality  in  this  state, 
whether  created  by  any  general  or  special  law,  for  the  purpose  of  sup- 
plying said  municipality  and  the  inhabitants  thereof  with  an  adequate 
means  of  disposing  of  sewerage. 

2.  Incorporators  to  file  certificate  stating  certain  facts.  Such  persons 
desirous  of  forming  a  company  for  such  purpose  shall  make,  sign  and 
acknowledge,  before  some  officer  authorized  to  take  acknowledgments  of 
deeds,  a  certificate  in  writing  which  shall  state  the  corporate  name 
adopted  by  the  company,  the  amount  of  the  capital  stock,  the  term  of  its 
existence,  the  number  of  directors,  the  names  of  those  who  shall  manage 
the  affairs  of  the  company  for  the  first  year,  or  until  their  successors  are 
elected  and  qualified,  and  the  name  of  the  municipality  in  or  for  which 
such  sewerage  system  is  to  be  constructed  and  the  business  of  such  com- 
pany carried  on;  such  certificate  shall  be  filed  in  the  office  of  the  secre- 
tary of  state,  together  with  the  consent  in  writing  of  and  the  terms  and 
condition  or  conditions  upon  which  the  consent  has  been  granted  by  the 
corporate  authorities,  if  any,  of  the  municipality  in  which  such  sewer- 
age system  is  to  be  constructed;  provided,  however,  that  the  corporate 
authorities  of  any  municipality  shall  not  give  said  written  consent  un- 
less a  petition  shall  have  been  presented  requesting  the  granting  of  such 
consent,  which  petition  shall  be  signed  by  the  owners  of  real  estate  in 
said  municipality  to  the  extent  of  at  least  one-half  of  the  number  of 
persons  who,  in  the  last  preceding  municipal  assessment  of  taxes,  have 
been  assessed  as  the  owners  of  the  real  estate  in  all  that  portion  of  the 
■said  municipality  designated  as  within  the  limits  of  the  proposed  sewer- 
age system  on  the  maps  and  specifications  of  the  same  in  this  act  pro- 
vided for. 

3.  PoTvers.  When  such  certificate,  conditions  and  consent  shall  have 
been  filed  as  aforesaid,  the  persons  who  shall  have  signed  and  acknowl- 


1 — ^Approved  June  13,  1898,  P.  L,  1898,  p.  484,  c.  210. 
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edged  the  same,  and  their  successors,  shall  be  a  body  politic  and  cor- 
porate, and  shall  have  power  as  such  to  build,  erect,  alter,  repair,  en- 
large and  maintain  all  necessary  works  and  apparatus  within  or  without 
such  municipality,  and  to  lay  down  all  such  pipes  and  conduits  for  sew- 
erage at  such  times  and  in  such  places  as  shall  be  necessary  and  proper 
to  enable  said  corporation  to  carry  into  effect  the  purposes  of  its  Incor- 
poration. 

4.  LaTcfnl  to  enter  upon  lands.  It  shall  be  lawful  for  such  corporation' 
to  enter  upon  any  and  all  lands  in  the  neighborhood  of  the  municipality 
which  it  is  intended  to  supply  with  such  system  of  sewerage,  and  to 
made  all  such  preliminary  examinations,  explorations,  measurements  and 
levelings  as  may  be  necessary  and  proper  for  its  corporate  purposes, 
doing  thereby  as  little  damage  as  possible  to  the  owner  or  owners. 

5.  Proceedings  In  case  of  dlsasreement  Trlth  oTvner  of  land.  In  case 
said  corporation  cannot  agree  with  the  owner  or  owners,  or  other  per- 
sons Interested  in  any  lands  which  said  corporation  may  desire  to  take, 
use  and  occupy,  as  to  the  amount  of  compensation  to  be  paid  to  such 
owner  or  owners  for  such  taking,  use  or  occupation,  it  shall  be  lawful 
for  any  justice  of  the  supreme  court  of  this  state,  upon  application  by 
the  said  corporation  and  upon  two  weeks'  previous  notice,  served  in  per- 
son or  by  leaving  at  the  dwelling-house  or  usual  place  of  abode  of  such 
owner  or  owners;  or,  in  case  of  absence  from  the  state  or  legal  disability, 
published  in  at  least  two  official  newspapers  published  nearest  to  the 
lands  in  question,  to  appoint  three  disinterested  commissioners,  residents 
of  the  county  in  which  said  lands  are  situated,  to  assess  and  ascertain 
the  value  of  the  lands  so  proposed  to  be  taken,  used  and  occupied,  and 
the  damages  to  be  done  to  any  lands  by  the  laying  down  of  such  pipes 
and  erection  and  maintenance  of  such  works;  which  commissioners  shall 
appoint  a  time  and  place  at  which  they  shall  meet  to  execute  the  duties 
of  their  appointment,  and  shall  cause  two  weeks'  notice  thereof  to  be 
given  to  the  parties  interested  therein,  either  by  personal  service  or  by 
publication  in  at  least  two  official  newspapers  published  in  the  county 
where  such  lands  may  lie;  at  which  time  and  place  the  said  commis- 
sioners shall  meet  and  view  the  premises,  and  hear  the  parties  inter- 
ested, and  take  evidence,  if  any  be  offered;  and  for  that  purpose  shall 
have  power  to  administer  oaths  or  affirmations  and  to  adjourn  from  day 
to  day,  and,  in  case  of  the  refusal  or  failure  of  either  or  any  of  said 
commissioners  to  attend  and  perform  their  said  duties,  the  said  judge 
shall  have  power  to  appoint  another  or  other  disinterested  person  or 
persons  as  commissioners  to  act  in  the  place  of  such  absent  commis- 
sioner or  commissioners;  and  the  said  corporation  shall  make  an  exhibit 
to  the  said  commissioners,  at  their  meeting  aforesaid,  for  the  use  of  the 
parties  interested,  a  statement  and  description,  in  writing,  or  by  draw- 
ings or  maps,  or  both,  of  the  lands  by  them  sought  to  be  taken  as  afore- 
said, and  of  the  use,  occupation  of  and  excavations  upon  any  lands  by 
them  sought  to  be  made;  and  the  said  commissioners  shall  thereupon 
ascertain  and  assess  the  value  and  damages  aforesaid,  and  shall  execute, 
under  their  hands  and  seals,  or  the  hands  and  seals  of  a  majority  of 
them,  an  award  to  the  said  corporation  of  the  lands,  rights  and  privi- 
leges by  them  sought  in  the  statements  and  description  aforesaid,  stat- 
ing therein  the  amount  of  damages  and  compensation  therefor  by  them 
assessed  in  favor  of  such  owner  or  owners;  which  award  shall  be  by 
them  acknowledged  and  filed  in  the  county  clerk's  office,  and  by  him 
recorded  in  the  registry  of  deeds. 

6.  Tender  of  payment  before  entering  upon  lands.  Before  taking  pos- 
session of  any  such  lands  or  entering  thereon  for  the  purpose  of  making 
any  excavation  or  occupation  thereof,  the  said  corporation  shall  pay  or 
tender  to  such  owner  or  owners,  or,  in  case  of  absence  from  the  state  or 
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legal  disability,  shall  deposit  with  the  clerk  of  the  circuit  court  of  said 
county  the  amount  of  damages  so  awarded  and  the  award  of  said  com- 
missioners, and  the  payment  or  tender  or  deposit  as  aforesaid  of  such 
damages  shall  vest  in  said  corporation  the  lands,  rights  and  privileges 
by  them  sought,  described  and  set  forth  in  said  statement  and  descrip- 
tion, in  all  respects  as  if  the  same  had  been  conveyed  to  the  said  cor- 
poration by  said  owner  or  owners  under  their  hands  and  seals. 

7.  Proceedings  in  case  of  aggrlevance  by  assessment.  If  either  party 
feel  aggrieved  by  said  assessment  and  award,  such  party  may  appeal  to 
the  next  or  second  term  of  the  circuit  court  of  said  county  by  petition 
and  notice  thereof,  served  upon  the  opposite  party  two  weeks  prior  to 
such  term,  or  published  a  like  space  in  at  least  two  official  newspapers 
published  nearest  the  lands  in  question,  which  petition  and  notice,  so 
served  or  published,  shall  vest  in  said  court  full  power  to  hear  and  de- 
termine said  appeal,  and,  if  required,  they  shall  award  a  venire  for  a 
jury  to  come  before  them,  who  shall  hear  and  finally  determine  the  issue 
under  the  direction  of  the  court,  as  in  other  trials  by  jury,  and  it  shall 
be  the  duty  of  the  said  jury  to  assess  the  damages  to  the  said  lands  as 
above  mentioned,  and  the  value  of  such  as  shall  be  absolutely  taken;  and 
the  said  court  shall  have  power  to  order  a  struck  jury  or  a  jury  of  view, 
or  both,  to  try  any  such  appeal,  and  also  to  order  any  jury  which  may 
be  impaneled  and  sworn  to  try  any  such  appeal  to  view  the  premises  in 
question  during  said  trial;  and  the  right  of  said  corporation  to  appeal 
from  and  dispute  the  correctness  of  any  award  shall  not  be  waived  or 
taken  away  by  the  paying  or  tendering  the  amount  of  the  award  and 
taking  possession  of  the  land  or  exercising  the  rights  covered  by  such 
award;  and  the  right  of  any  owner  of  any  such  lands  or  rights  in  like 
manner  to  appeal  shall  not  be  waived  or  lost  by  the  acceptance  of  the 
amount  so  awarded  when  tendered;  and  upon  the  final  determination  of 
any  such  appeal  the  said  court  shall  render  such  judgment  in  favor  of 
the  one  party  and  against  the  other  as  the  right  and  justice  of  the  case 
shall  require,  and  shall  award  to  the  party  substantially  succeeding  and 
prevailing  in  said  appeal  his,  her  or  their  costs  of  said  appeal  against 
the  opposite  party,  and  shall  have  power  to  enforce  the  judgment  so 
rendered  by  execution  as  other  judgments  are  enforced,  and  also  by  sum- 
mary proceedings  and  attachments  for  non-payment  thereof. 

8.  Management  of  company.  The  business  of  said  company  shall  be 
managed  by  a  board  of  directors  of  not  less  than  five,  who  shall  be 
stockholders  therein,  and  a  majority  of  whom  shall  be  residents  of  this 
state;  and  a  majority  of  the  directors  chosen  shall  be  a  quorum;  and 
there  shall  be  an  election  of  directors  within  one  year  from  the  filing 
of  the  articles  of  association,  and  annually  thereafter  at  such  time  as 
shall  be  fixed  by  the  by-laws  of  the  said  company;  three  weeks'  notice 
thereof  shall  be  given  by  publication  in  at  least  two  official  newspapers, 
if  so  many  there  be,  in  general  circulation  in  such  municipality;  the 
stockholders  shall  be  entitled  to  vote  either  in  person  or  by  proxy. 

9.  Officers.  The  officers  of  such  company  shall  be  a  president,  who 
shall  be  one  of  the  directors;  a  secretary  and  treasurer,  and  such  other 
officers,  agents  and  servants  as  the  board  of  directors  shall  deem  neces- 
sary; such  officers  shall  be  elected  annually  by  the  directors,  and  shall 
be  required  to  give  bond,  with  penalty  and  surety  to  be  approved  of  by 
said  board  of  directors,  conditioned  for  the  faithful  discharge  of  their 
duties. 

10.  Capital  stoclc.  The  amount  of  the  capital  stock  shall  be  fixed  by 
the  company,  but  may  be  increased  by  a  vote  of  the  stockholders  at  any 
annual  meeting,  and  such  capital  stock  be  divided  into  shares  of  not 
more  than  one  hundred  dollars  each. 
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11.  Penalty  for  damagingr  property.  If  any  person  or  persons  shall 
willfully  do  or  cause  to  be  done  any  act  or  acts  whatever,  thereby  to 
Injury  any  conduit,  pipe,  cock,  machine  or  structure  whatsoever,  or 
anything  appertaining  to  the  works  of  said  corporation,  whereby  the 
same  may  be  stopped,  obstructed  or  injured,  the  person  or  persons  so 
offending  shall  be  considered  guilty  of  a  misdemeanor,  and,  being  con- 
victed thereof,  shall  be  punished  by  a  fine  not  exceeding  three  hundred 
dollars,  or  imprisonment  at  hard  labor  not  exceeding  two  years,  or  both; 
provided,  such  criminal  prosecution  shall  not  in  anywise  impair  the 
rights  of  action  for  damages  by  a  civil  suit,  hereby  authorized  to  be 
brought  for  any  such  injury,  as  aforesaid,  by  and  in  the  name  of  the 
corporation,  in  any  court  of  this  state  having  cognizance  of  the  same. 

12.  Consent  of  municipality  may  be  conditioned  upon  specified  pay- 
ments. Upon  application  the  corporate  authorities  of  any  such  mu- 
nicipality for  the  consent  of  such  authorities  as  provided  in  section  two 
of  this  act,  said  authorities  may,  by  ordinance,  provide  that  such  consent 
shall  be  conditioned  upon  the  payment  to  such  municipality  of  a  speci- 
fied sum  of  money,  or  upon  the  quarterly,  semi-annual  or  annual  pay- 
ment to  said  municipality  of  specified  sums  of  money  or  upon  payment 
of  specified  quarterly,  semi-annual  or  annual  percentage  of  the  gross 
receipts  of  the  corporation  to  be  formed  pursuant  to  such  consent;  and 
said  corporate  authorities  shall  annex  to  such  consent  the  maximum 
prices  or  rents  that  may  be  charged  property  owners  or  others  for  the 
use  of  such  sewerage  system,  and  any  further  or  other  terms  and  con- 
dition or  conditions  upon  which  said  consent  is  granted;  if  the  certificate 
referred  to  in  section  two  hereof  be  filed,  there  shall  be  annexed  thereto 
and  filed  therewith  a  copy  of  the  terms  and  condition  or  conditions  upon 
which  such  consent  is  granted,  and  such  filing  shall  be  conclusive  evi- 
dence that  said  corporation  has  assented  to  said  terms  and  condition  or 
conditions,  and  the  same  shall  be  deemed  and  taken  to  be  binding  and 
operative  upon  said  corporation,  its  successors  and  assigns. 

13.  Authorized  to  use  streets,  etc.  Such  company  be  and  they  are 
hereby  fully  authorized  and  empowered  to  lay  their  pipes  beneath  such 
public  roads,  streets,  avenues  and  alleys  as  they  may  deem  necessary  for 
the  purposes  aforesaid,  upon  complying  with  the  terms  and  condition  or 
conditions  upon  which  the  consent  of  the  corporate  authorities  shall 
have  been  obtained;  provided,  that  the  said  pipes  shall  be  laid  at  least 
three  feet  below  the  surface  of  the  said  roads,  streets,  avenues  or  al- 
leys, and  shall  not  in  any  wise  unnecessarily  obstruct  or  interfere  with 
public  travel  or  damage  public  or  private  property;  and  provided,  that 
the  consent  shall  be  obtained  of  the  corporate  authorities,  if  any  there 
be  of  any  municipality  through  which  the  same  may  be  laid;  provided, 
however,  that  no  consent  shall  be  granted  by  the  corporate  authorities 
to  such  company  to  lay  their  pipes  beneath  such  public  roads,  streets, 
avenues  or  alleys  for  the  purposes  aforesaid  until  a  map  and  specifica- 
tions of  the  proposed  system  of  sewerage  shall  have  been  submitted  to 
the  state  board  of  health  and  to  the  corporate  authorities  of  any  such  mu- 
nicipality in  which  such  system  of  sewerage  is  proposed,  and  the  map 
and  specifications  shall  have  been  approved  by  them. 

14.  Rental.  Said  company  may  contract  with  property  owners  and 
others  for  the  use  of  said  system  of  sewerage  for  such  price  or  prices, 
or  quarterly  or  annual  rents,  and  such  restrictions  as  said  company  may 
think  proper,  provided,  that  the  same  shall  in  no  case  exceed  the  maxl- 
vnum  rates  which  may  be  named  in  the  terms  and  condition  or  conditions 
on  which  the  consent  of  the  corporate  authorities  shall  have  been  ob- 
tained. 

15.  Period  of  completion.  Such  company  shall  commence  the  con- 
Btruction  of  the  proposed  system  of  sewerage  within  six  months  from 
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the  date  of  their  organization,  and  shall  complete  the  same  within  three 
years  from  the  date  of  commencement;  provided,  that  pursuant  to  sec- 
tion twelve  of  this  act,  the  conditions  to  be  annexed  to  the  consent  of 
the  corporate  authorities  may  designate  a  shorter  period  for  the  com- 
pletion of  such  works. 

16.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


AN  ACT  VALIDATING  AND  CONFIRMING  ORDINANCES  HERETOFORE  GRANTED 
BY  ANV  MUNICIPALITY  TO  ANY  SEWERAGE  CORPORATION,  VESTING  IN 
SUCH  CORPORATION  THE  RIGHT  TO  LAY  PIPES  BENEATH  THE  SURFACE 
OF  THE  STREETS  AND  HIGHWAYS  OF  SUCH  MUNICIPALITY,  AND  VALI- 
DATING THE  ACTS  AND  PROCEEDINGS  OF  SUCH  CORPORATION  THERE- 
UNDER. 1 

1.  Where  any  sewerage  corporation  has  heretofore  laid  pipes  beneath 
the  surface  of  the  streets  and  highways  of  any  municipality  and  con- 
structed and  operated  its  plant  therein,  under  and  by  virtue  of  an  or- 
dinance of  such  municipality,  which  ordinance  may  be  invalid  as  a 
grant  by  reason  of  defective  incorporation  or  lack  of  power  in  said  cor- 
poration to  receive,  or  said  municipality  to  pass  such  ordinance,  such 
ordinance  and  all  acts  and  proceedings  thereunder  are  hereby  validated 
and  confirmed;  provided,  however,  that  this  act  is  not  to  affect  any 
pending  litigation,  if  any,  attacking  the  validity  of  such  ordinance. 

Z.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


AN  ACT  VALIDATING  AND  CONFIRMING  THE  INCORPORATION  OF  ALL  COR- 
PORATIONS INCORPORATED  UNDER  THE  ACT  ENTITLED  "AN  ACT  CON- 
CERNING CORPORATIONS,"  APPROVED  APRIL  SEVENTH,  ONE  THOUSAND 
EIGHT  HUNDRED  AND  SEVENTY-FIVE,  OR  UNDER  THE  ACT  ENTITLED 
"AN  ACT  CONCERNING  CORPORATIONS  (REVISION  OF  1896),"  AP- 
PROVED APRIL  TWENTY-FIFTH,  ONE  THOUSAND  EIGHT  HUNDRED  AND 
NINETY-SIX,  FOR  THE  PURPOSE  OF  CONSTRUCTING  AND  MAINTAINING 
A  SEWERAGE  PLANT  IN  ANY  MUNICIPALITY  OF  THE  STATE,  AND  WHICH 
HAVE  CONSTRUCTED  AND  MAINTAINED  SUCH  PLANT  UNDER  AND  IN 
PURSUANCE  OF  SUCH  INCORPORATION,  AND  AN  ORDINANCE  OF  SUCH 
MUNICIPALITY  GRANTING  THE  RIGHT  TO  USE  THE  STREETS  AND  HIGH- 
WAYS.2 

PREAMBLE. 

Whereas,  companies  have  incorporated  under  the  act  entitled  "An  Act 
concerning  corporations,"  for  the  purpose  of  constructing  and  maintain- 
ing a  sewerage  plant  in  municipalities  of  this  state,  and  have  constructed 
and  maintained  such  plant  under  and  in  pursuance  of  such  Incorporation; 
and  whereas  such  incorporation  may  have  been  Invalid  by  reason  of  the 
failure  to  incorporate  under  the  act  providing  for  the  Incorporation  of 
sewerage  companies. 

1.  Validating  Incorporation  of  certain  corporations.  Where  any  cor- 
poration has  heretofore  Incorporated  under  the  act  entitled  "An  act  con- 
cerning corporations,"  for  the  purpose  of  constructing  and  maintaining 
a  sewerage  plant  in  any  municipality  of  this  state,  and  has  constructed 
and  maintained  such  plant  under  and  in  pursuance  of  such  incorpora- 


1 — Approved  April  1,  1908,  P.  L.  1908,  p.  87,  c.  50. 
2— Approved  April  1,  1908,  P.  L.  1908,  p.  88,  c.  51. 
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tion  and  an  ordinance  of  such  municipality  granting  tiie  right  to  use  the 
streets  and  highways,  sucli  incorporation  be  and  the  same  is  validated 
and  confirmed  to  all  intents  and  purposes  as  though  incorporated  under 
the  act  providing  for  the  incorporation  of  sewerage  companies;  provided, 
no  pending  litigation  is  to  be  affected. 

2.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


».   STREET  RAILAVAY   AND   TRACTIOIN    COMPANIES. 

STREET  RAILWAY  COMPANIES  ACT  OF  1886. 

AN   ACT  TO    PROVIDE   FOB  THE  INCORPORATION   OF  STREET   RAILWAY  COM- 
PANIES AND  TO  REGILATE  THE  SAME.l 

1.  Seven  or  more  persons*  may  form  corporation.  That  seven  or  more 
persons  may  associate  themselves  together  by  articles  in  writing  for  the 
purpose  of  forming  a  corporation  to  construct,  maintain  and  operate  a 
street  railway   for  the   transportation   of   passengers. 

2.  Articles  of  association,  and  wliat  they  shall  set  forth;  to  be  filed  and 
recorded.  That  the  articles  of  association  shall  state  the  name  of  the 
company,  the  number  of  years  the  same  is  to  continue,  the  points  to  and 
from  which  the  road  is  to  be  constructed,  the  length  of  such  road  as  near 
as  may  be,  the  name  of  each  municipality,  township  and  county  in  this 
state  through,  in  or  into  which  it  is  intended  to  be  made,  the  amount  of 
the  capital  stock  of  the  company,  which  shall  not  be  less  than  ten  thou- 
sand dollars  for  every  mile  of  road  intended  to  be  constructed,  and  a  pro- 
portionate sum,  as  near  as  may  be,  for  fractions  of  a  mile,  and  the  num- 
ber of  shares  of  which  said  capital  stock  shall  consist,  and  the  names 
and  residences  of  at  least  seven  directors,  who  shall  serve  for  one  year 
and  until  their  successors  shall  have  been  chosen,  and  a  majority  of 
whom  shall  be  inhabitants  of  the  municipalities  through  which  said  road 
is  intended  to  be  constructed  and  operated;  each  subscriber  to  such 
articles  of  incorporation  shall  subscribe  thereto  his  place  of  residence 
and  the  number  of  shares  of  stock  which  he  agrees  to  take  in  said  com- 
pany; on  compliance  with  the  requirements  of  the  third  section  of  this 
act,  such  articles  of  association  may  be  tendered  to  the  secretary  of  state, 
to  be  filed  in  his  office,  and  it  shall  be  his  duty  to  indorse  thereon  the  day 
and  year  they  were  filed  and  record  the  same  in  a  book  to  be  provided  by 
him  for  that  purpose;  upon  so  tendering  the  said  articles  of  association, 
after  the  doing  of  the  things  required  by  the  third  section  of  this  act, 
the  persons  who  shall  have  so  subscribed  such  articles  of  association, 
and  all  persons  who  shall  thereafter  become  stockholders  in  such  com- 
pany, shall  be  and  remain  a  corporation  by  the  name  specified  in  such 
articles  of  association. 

3.  Articles  not  to  be  filed  or  recorded  until  payment  of  capital  stock. 
That  such  articles  of  association  shall  not  be  tendered  to  the  secretary 
of  state,  nor  filed  and  recorded  in  his  office,  until  at  least  two  thousand 
dollars  of  stock  for  every  mile  of  railroad  and  a  proportionate  sum  of 
every  fraction  of  a  mile  thereof  proposed  to  be  constructed  shall  have 
been  subscribed  and  paid  for  in  good  faith  and  in  cash  to  the  directors 
named  in  said  articles  of  association,  nor  until  the  said  directors  shall 
have  deposited  the  said  moneys  so  subscribed  and  paid  to  them  with  the 
treasurer  of  the  state  of  New  Jersey,  who  shall  hold  the  same  subject 
to  be  repaid  to  the  directors  or  treasurer  of  the  said  company  in  sums 
of  two  thousand  dollars  for  each  mile  of  said  road  upon  the  construction 


1 — Approved  April  6,  1886,  P.  L.  1886,  p.  185;  G.  S.,  p.  3216. 
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of  which  it  shall  be  proved  to  his  satisfaction  that  the  said  company 
have  expended  the  sum  of  two  thousand  dollars,  nor  until  there  is  in- 
dorsed on  sucli  articles  of  association,  or  annexed  tliereto.  an  affidavit 
made  by  at  least  five  of  the  directors  named  in  said  articles  that  the 
amount  of  stock  required  by  this  section  has  been  in  good  faith  sub- 
scribed and  paid  in  cash  as  aforesaid,  whether  the  same  be  full  payment 
on  said  stock  or  installments  thereon  only,  and  that  it  is  intended  in  good 
faith  to  construct,  maintain  and  operate  the  road  mentioned  in  such 
articles  of  association  or  as  its  route  may  be  designated  by  the  author- 
ities of  the  municipalities  and  townships  in  or  through  which  it  is  in- 
tended the  road,  and  such  affidavit  shall  be  recorded  with  the  articles  of 
association  as  aforesaid. 

4.  Copy  of  articles  evi«ieuee  of  incorporation.  That  a  copy  of  the  arti- 
cles of  association  filed  and  recorded  in  pursuance  of  this  act,  or  of  the 
record  thereof,  with  a  copy  of  the  affidavit  aforesaid  indorsed  thereon 
or  annexed  thereto,  and  certified  to  be  a  copy  by  the  secretary  of  state, 
shall  be  presumptive  evidence  of  the  incorporation  of  the  company  named 
therein  and  of  the  facts  therein  stated. 

5.  Powers.  Tliat  e\'ery  railway  company  incorporated  under  this  act 
shall  be  deemed  to  have  power: 

I.  To  liave  MueceNHion.  To  have  succession  by  its  corporate  name  for 
the  period  limited   in   its  charter   or  certificate   of  incorporation; 

II.  To  sue  and  be  sned.  To  sue  and  be  sued,  complain  and  defend  in 
any  court  of  law  or  equity; 

III.  Common  !«eal.  To  make  and  use  a  common  seal  and  alter  the  same 
at  pleasure. 

IV.  Hold  real  and  pergonal  property.  To  hold,  purchase,  receive  and 
convey  such  real  and  personal  property  as  the  purposes  of  the  corpora- 
tion shall  require; 

V.  May  appoint  officers.  To  appoint  such  subordinate  officers  and 
agents  as  the  business  of  the  corporation  shall  desire,  and  to  allow 
them  a  suitable  compensation; 

VI.  May  make  by-la^v.<s  and  re^nlation-s.  To  make  by-laws  not  incon- 
sistent witli  the  constitution  or  laws  of  tlie  United  States  or  of  this  state, 
fixing  and  altering  the  number  of  its  directors  for  the  management  of 
its  property,  the  regulation  and  government  of  its  affairs,  with  penalties 
for  the  breach  thereof  not  exceeding  twenty  dollars; 

VII.  May  >vind  up  and  dissolve.  To  wind  up  and  dissolve  itself  upon 
the  payment  and  settlement  of  its  lawful  liabilities  and  debts  and  the 
performance  of  its  duties,  upon  filing  a  certificate  to  that  effect  in  the 
office  of  the  secretary  of  state,  signed  and  sworn  to  by  the  president  and 
directors  of  the  company; 

VIII.  Other  necessary  powers.  To  have  all  other  powers  necessary  to 
the  performance  of  its  duties  under  this  act. 

6.  Meetings  of  company;  voting;  quorum.  That  at  all  meetings  of  any 
company  incorporated  under  this  act  absent  stockholders  may  vote  by 
proxy,  authorized  in  writing;  and  every  company  may  determine  by  its 
by-laws  the  manner  of  calling  and  conducting  all  meetings,  what  num- 
ber of  shares  shall  entitle  the  stockholders  to  one  or  more  votes,  what 
number  of  stockholders  shall  attend  either  in  person  or  by  proxy,  or 
what  number  of  shares  or  amount  of  interest  shall  be  represented  at  any 
meeting  in  order  to  constitute  a  quorum;  and  if  the  quorum  shall  not 
be  so  determined  by  the  company,  a  majority  of  the  stockholders  in  in- 
terest, represented  either  in  person  or  by  proxy,  shall  constitute  a 
quorum. 

7.  Number  of  directors  and  term  of  office;  president,  how  elected. 
That  the  directors  shall  be  the  governing  board  of  any  such  company, 
and  shall  consist  of  not  less  than   seven  in   number,  and  they   shall   be 
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chosen  annually  by  the  stockholders  at  such  time  and  place  as  shall  be 
provided  by  the  by-laws  of  the  company,  and  shall  hold  their  office  for 
one  year  and  until  others  are  chosen  and  qualified  in  their  stead;  and 
one  of  the  directors  shall  be  chosen  president,  either  by  the  directors  or 
by  the  stocliholders,  as  they  shall  be  directed  by  the  by-laws. 

8.  Notice  of  proposed  location  of  track;  ordinance  authorized.  The 
board  of  aldermen  common  council  or  township  committee  of  any  mu- 
nicipality or  township,  upon  the  petition  of  the  directors  of  any  company 
incorporated  under  this  act  or  a  majority  thereof,  for  a  location  of  the 
tracks  of  its  railway  therein,  conformably  to  the  route  designated  In 
their  articles  of  incorporation  or  for  an  extension  of  the  same,  shall 
give  notice  to  all  parties  interested,  by  publication  in  one  or  more  news- 
papers published  and  circulated  in  said  municipality,  or  if  none  be  pub- 
lished there,  then  by  posting  in  five  of  the  most  public  places  in  such 
municipality  or  township,  at  least  fourteen  days  before  their  meeting, 
of  the  time  and  place  at  which  they  will  consider  such  application  for 
location;  and,  after  hearing,  they  shall  pass  an  ordinance  refusing  such 
location  or  extension  or  granting  the  same,  or  any  portion  thereof,  under 
such  lawful  restrictions  as  they  may  deem  the  interests  of  the  public  re- 
quire; and  the  location  or  extension  thus  granted  shall  be  deemed  and 
taken  to  be  the  true  location  or  extension  of  the  tracks  of  the  railway 
if  an  acceptance  thereof,  in  writing,  by  said  directors  shall  be  filed  with 
the  secretary  of  state  w^ithin  thirty  days  after  receiving  notice  thereof, 
and  a  copy  thereof  delivered  to  the  clerk  or  other  equivalent  officer  of 
the  municipality  or  township;  and  provided,  further,  that  such  ordinance 
shall  not  be  passed  or  adopted  until  the  company  applying  for  a  location 
of  route  shall  file  with  the  clerk  of  the  board  of  aldermen  or  other  body 
to  which  application  is  made  the  written  consent  of  the  owners  of  at 
least  one-half  of  the  property  fronting  on  such  portion  of  the  street  or 
highway  through  which  such  railway  is  to  be  made,  which  written  con- 
sent shall  be  acknowledged  by  the  subscribers  thereto  as  are  deeds  en- 
titled to  be  recorded;  provided,  that  the  consent  as  aforesaid  of  any 
executor  or  administrator  having  power  to  sell  real  estate  shall  be  a 
sufficient  consent  for  the  lands  which  he  has  such  power  to  sell.  If  the 
route  thus  accepted  be  shorter  than  the  route  designated  in  the  certificate 
of  incorporation,  a  proportionate  part  of  the  moneys  paid  to  the  state 
treasurer  upon  filing  the  certificate  of  incorporation  shall  be  forthwith 
refunded  by  the  treasurer  to  said  company;  but  none  of  such  money  shall 
be  refunded  as  aforesaid  for  any  distance  in  length  of  route  less  than 
half  a  mile.     (As  amended  by  P.  L.  1906,  p.  683,  c.  311.) 

9.  When  company  may  beg^n  to  linlld  road.  That  no  street  railway 
company  incorporated  under  this  act  shall  begin  to  build  its  road  until 
it  has  filed  In  the  office  of  the  secretary  of  state  a  certificate  signed  and 
sworn  to  by  its  president,  treasurer  and  secretary,  and  a  majority  of  its 
directors,  stating  that  the  full  amount  of  capital  stock  has  been  uncon- 
ditionally subscribed  by  responsible  parties,  and  that  fifty  per  centum 
of  the  par  value  of  each  share  thereof  has  been  actually  paid  in  cash. 

10.  AVhen  corporate  po^vers  shall  cease.  That  if  any  street  railway 
company  incorporated  under  this  act  shall  not  build  and  put  in  operation 
at  least  one-half  of  its  road  within  two  years  after  the  passage  of  the 
ordinance  establishing  its  route  by  the  local  authorities,  its  corporate 
power  shall  thereupon  cease,  and  any  moneys  paid  by  it  to  the  state 
treasurer  as  a  guarantee  of  good  faith,  under  section  three  of  this  act, 
shall  be  forfeited  to  the  use  of  the  state,  excepting  such  parts  thereof 
as  may  have  been  refunded  by  the  treasurer,  for  portions  of  the  road 
built;  provided,  that  if  any  company  incorporated  under  this  act  shall  be 
restrained,  by  the  order  of  any  court  having  jurisdiction,  from  construct- 
ing its  road  or  extension,  after  the  route  thereof  has  been  duly  located. 
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then  the  time  during  which  such  restraint  exists  shall  not  be  computed 
as  any  portion  of  the  time  allowed  by  this  act  for  the  construction  and 
putting  into  operation  of  said  road.  (As  amended  by  P.  L.  1889,  p.  100, 
c.  68;  G.  S.,  p.  3221.) 

11.  Extension  of  location  of  tracks;  amount  to  be  paid  to  state  treas- 
urer. That  the  board  of  aldermen,  common  council  or  township  commit- 
tee of  any  municipality  or  township  may,  from  time  to  time,  under  such 
restrictions  as  they  deem  the  interests  of  the  public  may  require,  and 
under  the  restrictions  contained  in  the  eighth  section  of  this  act,  upon 
petition,  authorize  a  street  railway  -company,  whose  tracks  have  been 
located,  and  whose  charter  has  been  duly  accepted,  or  its  lessees  and 
assigns,  to  extend  the  location  of  its  tracks  within  or  into  their  munici- 
pality or  township;  and  such  extended  location  shall  be  deemed  to  be 
the  true  location  of  the  tracks  of  the  company,  if  the  acceptance  thereof. 
In  writing,  is  filed  in  the  office  of  the  secretary  of  state  within  thirty 
days  after  the  passage  of  such  ordinance;  and  the  said  company  shall, 
at  the  time  of  such  acceptance,  file  therewith  a  certificate  of  the  length 
of  such  extension,  sworn  to  by  the  president,  treasurer  and  secretary, 
and  the  majority  of  the  directors  of  said  company,  and  shall,  at  the  same 
time,  pay  to  the  state  treasurer  the  sum  of  two  thousand  dollars  for  each 
mile  of  the  said  extension,  and  a  proportionate  sum  for  each  fraction  over 
or  under  a  mile;  such  moneys  shall  be  refunded  to  the  company,  or  for- 
feited to  the  use  of  the  state,  at  the  times  and  in  the  manner  provided  in 
the  third  and  tenth  sections  of  this  act;  and  the  building  of  such  exten- 
sion shall  not  be  commenced  until  the  foregoing  requirements  shall  have 
been  complied  with.      (As  amended  by  P.  L,.  1890,  c.  82,  c.  52;  G.  S.,  p.  3222.) 

12.  Company  may  file  amended  certificate;  payment  to  state  treasurer. 
That  If  any  street  railway  company  incorporated  under  this  act  shall 
fail  to  acquire  from  the  board  of  aldermen,  common  council,  board  of 
commissioners,  township  committee  or  other  governing  body  of  any  mu- 
nicipality or  township,  within  the  bounds  of  which  it  shall  seek  the 
right  to  construct  its  road,  the  right  to  locate  its  track  or  any  satisfac- 
tory operative  portion  thereof,  as  the  same  shall  be  described  in  the 
certificate  of  incorporation,  it  may  file  an  amended  certificate  of  incor- 
poration with  the  secretary  of  state,  describing  a  new  route,  on  paying 
to  the  state  treasurer  moneys  at  the  rate  of  two  thousand  dollars  per 
mile  for  any  excess  of  length  in  the  new  route  over  the  old  one,  such 
moneys  to  be  held  and  disposed  of  by  the  state  treasurer  in  the  manner 
and  at  the  time  prescribed  by  the  third  and  tenth  sections  of  this  act; 
and  if  the  new  route  shall  be  shorter  than  the  old,  the  state  treasurer 
shall  forthwith  refund  to  the  said  company  or  its  treasurer,  a  propor- 
tionate amount  of  the  money  so  held  by  him  for  the  said  difference  in 
length;  provided,  such  difference  shall  exceed  one-half  mile;  or  the  said 
company  may  certify  to  the  state  treasurer  in  writing,  under  the  oatha 
of  its  president,  secretary,  treasurer  and  a  majority  of  the  board 
of  directors,  the  failure  of  the  municipal  or  township  authorities  to 
grant  such  operative  route,  and  thereupon  the  state  treasurer  shall  re- 
fund to  said  company  the  moneys  deposited  by  it  with  him  as  aforesaid, 
and  the  charter  of  said  company  shall  thereupon  become  null  and  void. 
(As  amended  by  P.  L.  1888,  p.  541,  c.  335;  G.  S.,  p.  3220.) 

13.  Assessment  of  subscribers  to  capital  stock.  That  the  directors  Of 
any  street  railway  company  incorporated  hereunder  may,  from  time  to 
time,  assess  such  sums  of  money,  not  in  excess  of  their  par  value,  on  all 
the  shares  of  stock  subscribed,  but  not  paid  up,  as  they  shall  think 
proper,  and  may  direct  the  same  to  be  paid  to  the  treasurer,  who  shall 
give  written  notice  thereof  to  the  subscriber;  if  the  subscriber  neglects 
to  pay  his  assessment  for  thirty  days  after  such  notice,  the  directors 
may  transfer  the  rights  under  such  subscription  to  any  person  who  sub- 
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scribes  the  same  and  pays  the  assessment  due,  or  may  order  the  treas- 
urer, upon  giving  notice  of  the  same,  to  sell  such  shares  by  public  auction 
to  the  highest  bidder;  if  the  shares  of  the  subscriber  do  not  sell  for  a 
sum  sufficient  to  pay  his  assessments,  with  interest  and  charges  of  sale, 
he  shall  be  liable  to  the  corporation  for  the  deficiency;  if  such  shares 
sell  for  more,  he  shall  be  entitled  to  the  surplus  remaining. 

14.  Issue  and  transfer  o£  eertifi<'ates  of  stook.  That  no  certificate  of 
stock  in  any  street  railway  company  formed  under  this  act  shall  be  is- 
sued until  the  par  value  thereof  is  actually  paid  in  cash;  the  shares  are 
to  be  transferred  by  a  conveyance  in  writing,  recorded  by  the  secretary 
or  treasurer  in  books  kept  in  his  office;  on  making  the  transfer  and  sur- 
rendering the  old  certificate,  a  new  one  shall  be  granted. 

15.  Liability  of  directors.  That  the  directors  of  every  street  railway 
company  formed  under  this  act  shall  be  jointly  and  severally  liable,  to 
the  extent  of  its  capital  stock,  for  all  its'  debts  and  contracts  until  the 
whole  amount  of  its  capital  stock,  as  originally  fixed  by  the  articles  of 
incorporation,  shall  be  paid  in,  and  a  certificate  stating  the  amount 
thereof  so  fixed  and  paid  in  shall  be  signed  and  sworn  to  by  its  president, 
secretary,  treasurer  and  a  majority  of  its  directors,  and  filed  in  the  office 
of  the  secretary  of  state. 

16.  Increase  of  capital  stocl«.  That  in  case  the  capital  stock  of  any 
company  formed  under  this  act  shall  be  found  to  be  insufficient  for  con- 
structing and  operating  this  road,  such  company  may,  with  the  concur- 
rence of  two-thirds  in  amount  of  holdings  of  all  its  stockholders,  increase 
its  capital  stock  from  time  to  time  to  any  amount  required  for  the  pur- 
pose of  constructing,  maintaining  and  operating  its  railroad  and  exten- 
sions; such  increase  may  be  sanctioned  by  a  vote  in  person  or  by  proxy 
of  two-thirds  in  amount  of  all  the  stockholders  of  the  company  at  a 
meeting  of  such  stockholders  called  by  the  directors  of  the  company 
for  that  purpose  by  a  notice  in  writing  to  each  stockholder,  to  be  served 
on  him  personally,  or  by  depositing  the  same  properly  folded  and  di- 
rected to  him  at  the  post-office  nearest  his  usual  place  of  residence,  in 
the  post-office,  at  least  twenty  days  prior  to  such  meeting;  such  notice 
must  state  the  time  and  place  of  the  meeting  and  its  object,  and  the 
amount  to  which  it  is  proposed  to  increase  the  capital  stock;  the  pro- 
ceedings of  such  meeting  must  be  entered  on  the  minutes  of  the  proceed- 
ings of  the  company,  and  thereupon  the  capital  stock  of  the  company 
may  be  increased  to  the  amount  sanctioned  by  a  vote  of  two-thirds  in 
amount  of  all   the  stockholders  in  the  company. 

17.  Companies  may  borrow  money  and  issue  lionds.  That  any  company 
incorporated  under  this  act  shall  have  power  to  borrow  such  sums  or  sum 
of  money  from  time  to  timo,  not  to  exceed  in  the  whole  its  capital  stock, 
as  shall  be  necessary  to  build,  construct  or  repair  its  road  and  branches, 
and  furnish  all  necessary  property  and  equipments  for  the  use  and  ob- 
jects of  said  company,  and  to  secure  the  payment  thereof  by  the  execu- 
tion, negotiation  and  sale  of  any  bond  or  bonds  secured  by  mortgage  on 
its  property,  appurtenances,  privileges  and  franchises;  but  no  such  com- 
pany shall  plead  any  statute  or  statutes  against  usury  in  any  suit  or 
action  instituted  to  enforce  payment  of  any  bond  or  mortgage  executed 
under  the  provisions  of  this  section;  such  mortgage,  when  given  shall 
constitute  a  lien  on  all  the  franchises  and  property,  both  real  and  per- 
sonal, of  the  company,  and  the  proceeds  of  such  bond  or  bonds  shall  be 
used  only  for  the  purpose  of  aiding  in  the  construction,  repair  or  equip- 
ment of  the  road,  its  branches  and  appurtenances;  and  upon  the  diver- 
sion of  such  proceeds  from  said  uses  the  directors  of  said  company  shall 
become  jointly  and  severally  liable  for  the  debts  of  the  company  in  an 
amount  equal  to  the  sum  of  money  so  diverted  and  misapplied. 
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18.  Comimnies  to  keep  in  repair  streets,  rojnlM  aud  bridges.  That  every 
street  railway  company  incorporated  under  this  act  shall  keep  in  repair, 
to  the  satisfaction  of  the  local  authorities,  the  paving-,  upper  planking  or 
other  surface  material  of  the  portions  of  streets,  roads  and  bridges  oc- 
cupied by  its  tracks,  and  if  such  tracks  occupy  unpaved  streets  or  roads, 
shall,  in  addition,  so  keep  in  repair  eighteen  inches  on  each  side  of  the 
portion  occupied  by  its  tracks;  provided,  that  nothing  in  this  section 
shall  be  deemed  to  affect  or  repeal  existing  provisions  of  any  municipal 
charter  or  any  ordinance  or  regulation  heretofore  passed  and  adopted. 

19.  Regulations  as  to  rate  of  speed  and  use  of  tracks.  That  the  board 
of  aldermen,  common  council  or  tovi^nship  committee  may  from  time  to 
time  establish  such  reasonable  regulations  as  to  the  rate  of  speed,  mode 
of  use  of  the  tracks  and  removal  of  snow  and  ice  therefrom  within  their 
municipality  or  township  as  the  interest  and  convenience  of  the  public 
may  require,  and  may  enforce  the  same  by  lawful  penalties. 

20.  Penalty  for  obstructing  railroad.  That  whoever  willfully  and  ma- 
liciously obstructs  a  street  railway  company  incorporated  under  this  act. 
in  the  legal  use  of  its  railway  track,  or  so  delays  the  passage  of  the 
cars  thereon  or  aids  in  or  abets  such  obstruction,  detention  or  delay, 
shall  be  punished  by  a  fine  not  exceeding  fifty  dollars  or  by  imprisonment 
not  exceeding  ten  days. 

21.  Regulations  for  use  of  road,  rates  of  fare.  That  any  street  railway 
company  incorporated  under  this  act  may  from  time  to  time  establish 
regulations  for  the  use  of  its  road,  cars  and  property,  and  may  establish 
the  rate  or  rates  of  fare  on  all  passengers  and  property  transported  in 
its  cars. 

22.  Penalties  against  company,  by  wbom  sued  for.  That  all  penalties 
prescribed  by  this  act  and  incurred  by  any  street  railway  company  in- 
corporated hereunder  shall  be  sued  for  in  its  own  name  and  to  its  own 
use  by  the  municipality  or  township  in  which  the  act  or  omission  of  such 
company  complained  of  has  been  committed  or  suffered. 

23.  Companies  heretofore  incorporated  may  become  subject  to  the  pro- 
Visions  of  this  act.  That  any  street  railway  company  heretofore  incor- 
porated, either  by  special  act  or  under  general  laws,  and  now  controlling 
and  operating  a  street  railway,  may  come  under  and  be  subject  to  the 
provisions  of  this  act,  and  continue  its  existence  and  operation  in  the 
same  manner  as  if  formed  under  the  same,  if  such  company  shall  make 
and  execute  a  certificate  under  the  hands  of  the  president  and  directors 
of  the  company,  which  certificate  shall  state  that  the  said  company 
desires  to  come  under  the  provisions  and  liabilities  of  this  act,  and  which 
shall  be  duly  acknowledged  or  proved  in  the  manner  prescribed  for  the 
acknowledgment  or  proof  of  conveyances  of  real  property,  and  shall  be 
filed  in  the  office  of  the  secretary  of  state;  and  upon  the  filing  of  such 
certificate  as  aforesaid,  the  said  company  shall  be  deemed  to  be  duly 
incorporated  under  this  act  to  be  free  from  the  liabilities  and  provisions 
of  the  act  or  acts  under  which  it  was  formerly  incorporated;  provided, 
however,  that  nothing  in  this  section  contained  shall  be  held  to  affect 
any  transaction,  liability  or  debts  of  any  such  company,  done,  accrued 
or  contracted  before  the  filing  of  said  certificate;  and  provided,  further, 
that  if  such  company  filing  said  certificate  shall  be  at  such  time  as  It 
shall  file  the  same,  operating  a  railway  not  entirely  completed  over  its 
designated  route,  it  shall  forthwith,  and  before  proceeding  further  to 
complete  the  same,  pay  to  the  state  treasurer  the  sum  of  two  thousand 
dollars  per  mile  and  proportionate  sums  for  fractions  of  a  mile,  to  insure 
the  completion  within  one  year  from  the  date  of  filing  said  certificate 
with  the  secretary  of  state  of  so  much  of  said  company's  railway  the 
route  of  which  has  been  lawfully  designated  but  not  actually  built  upon 
and  operated;  upon  failure  to  deposit  the  said  security  as  aforesaid,  the 
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designation  of  so  much  of  said  company's  route  as  sliall  be  unoccupied 
by  its  road  shall  be  null  and  void,  whether  the  same  be  designated  by 
special  statute  or  otherwise. 

24.  "What    companiett    shall    not    construct    or    operate    street    rallivay. 

That  no  company  not  organized  under  a  special  charter  or  under  this 
act,  or  now  actually  owning,  controlling  and  operating  a  street  railway, 
shall  hereafter  construct  or  operate  any  street  railway  or  any  branch 
or  extension  thereof  in  or  on  any  of  the  streets  or  highways  of  any 
municipality  or  township  of  this  state. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  to  provide  fob  the  in- 
corporation OF  street  railway  companies  and  to  regulate  the 

SAME,"  APPROVED  APRIL  SIXTU,  ONE  THOrSAND  EIGHT  HUNDRED  AND 
EIGHTY-SIX.1 

1.  Act  to  apply  to  all  aveunes,  streets  and  roads  laid  ont  by  private  In- 
dlTidaals.  That  the  act  to  which  this  is  a  supplement  shall  apply  to  all 
avenues,  streets,  roads  and  alleyways  laid  out  by  private  individuals  in 
towns  or  villages,  and  parts  adjacent  thereto,  which  are  not  under  the 
control  of  aldermen,  town  councils  or  township  committees,  and  where 
there  is  any  doubt  as  to  such  control,  and  in  such  cases  the  signatures 
of  a  majority  of  the  property-holders  fronting  on  such  avenues,  streets, 
roads  or  alleyways,  attested  as  provided  for  in  said  act,  and  duly  filed 
iB  the  clerk's  office  of  the  county  in  which  such  railway  is  proposed  to  be 
laid,  shall  be  a  sufficient  grant  for  that  purpose;  provided,  that  this  shall 
not  apply  to  avenues,  streets,  roads  or  alleyways  now  controlled  by  any 
township,  plank  road,  railway  or  other  corporations,  without  their  con- 
sent, as  provided  in  said  act. 

2.  Time  when  act  talces  elTect.  That  this  act  shall  take  effect  imme- 
diately. 


A  SUPPLEMENT  to  an   act  entitled   "an   act  to   provide   fob   the 

INCORPORATION  OF  STREET  RAILWAY  COMPANIES  AND  TO  REGULATE 
THE  SAME,"  APPROVED  APRIL  SIXTH,  ONE  THOUSAND  EIGHT  HINDRED 
AND  EIGHTY-SIX. 2 

[Sections  1  and  2  amendatory  of  sections  8  and  10,  supra,  p.  566]. 

3.  Powers  and  rights  conferred  upon   companies  heretofore  organized. 

That  all  the  powers,  rights  and  privileges  conferred  by  the  provisions  of 
this  act  shall  apply  to  and  be  enjoyed  as  well  by  any  street  railway  com- 
pany heretofore  organized  under  the  act  to  which  this  act  is  a  supple- 
ment, as  by  any  such  company  hereafter  to  be  so  organized  thereunder. 

4.  Repealer.  That  all  acts  or  parts  of  acts,  general  or  special,  incon- 
sistent with  the  provisions  of  this  act,  be  and  the  same  are^  hereby  re- 
pealed. 

5.  Time  when  act  takes  effect.  That  this  act  shall  take  effect  imme- 
diately. 

1 — Passed  May  4,  1886,  P.  L>.  1886,  p.  339,  c.  232;  G.  S.,  p.  3219. 
2— Approved  March  27,  1889,  P.  L.  1889.  p.  100,  c.  68;  G.  S.,  p.  3222. 
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A  FURTHER  SUPPLEMENT  to  an  act  entitled  "an  act  to  provide 

FOR  THE  incorporation  OF  STREET  RAILWAY  COMPANIES,  AND  TO 
REGULATE  THE  SAME,"  APPROVED  APRIL  SIXTH,  ONE  THOUSAND  EIGHT 
HUNDRED  AND  EIGHTY-SIX. 1 

1.  Board    o£    commissiouers    may    j^rant    or    refuse   location    of   tracks. 

That  the  board  of  commissioners  or  other  authority  having  control  of 
the  streets  and  highways  in  any  borough  or  other  municipality  in  this 
state,  shall  have  all  the  powers  in  relation  to  the  location  of  the  tracks 
of  the  railway  of  any  company  organized  under  the  act  to  which  this  is  a 
supplement  or  the  supplements  thereto,  as  are  conferred  by  said  act  or 
supplements  upon  the  board  of  aldermen  or  common  council  of  any  mu- 
nicipality; and  where  application  for  a  location  of  the  tracks  of  its  rail- 
way or  an  extension  thereof  is  made  by  any  company  to  any  board,  com- 
mittee or  other  authority  having  control  of  the  streets  and  highways  in 
any  borough  or  township,  such  board,  committee  or  other  authority  shall 
consider  said  application  and  grant  or  refuse  the  location  or  extension 
petitioned  for,  or  any  portion  thereof,  by  a  motion  or  resolution  duly 
passed  for  this  purpose;  provided,  such  location  or  extension  shall  in  no 
case  be  granted  unless  the  company  applying  therefor  shall  have  made 
the  deposit  with  the  state  treasurer  required  by  the  act  to  which  this 
act  is  a  supplement. 

2.  Repealer.     That  all  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  be  and  the  same  are  hereby  repealed. 

3.  Time  when  act  takes  effect.     That  this  act  shall  take  effect  imme- 
diately. 


A  FURTHER  SUPPLEMENT  to  an  act  entitled  "an  act  to  provide 

FOR  THE  incorporation  OF  STREET  RAILWAY  COMPANIES  AND  TO 
REGULATE  THE  SAME,"  APPROVED  APRIL  SIXTH,  ONE  THOUSAND  EIGHT 
HUNDBED  AND  EIGHTY-SIX.2 

1.  Upon  sale  of  franchise,  not  less  than  three  purchasers  may  form  a 
company  to  maintain  and  operate  street  railway  and  turnpikes.  That 
whenever  any  company  has  been  organized  under  the  provisions  of  the 
act  to  which  this  is  a  supplement,  and  has  constructed  and  operated  its 
street  railway  pursuant  to  the  articles  of  association  of  such  company 
and  the  provisions  of  said  act,  and  has  also  purchased  and  operated  a 
turnpike  road  under  the  provisions  of  an  act  entitled  "An  act  relating 
to  street  railways  within  incorporated  towns  and  boroughs  in  this  state," 
approved  April  thirtieth,  one  thousand  eight  hundred  and  eighty-seven, 
and  the  street  railway,  turnpike,  franchises  and  property  of  such  com- 
pany have  been  sold  and  conveyed  under  and  by  virtue  of  a  decree  of  the 
court  of  chancery  of  this  state  to  satisfy  any  debts  of  such  company,  it 
shall  be  lawful  for  the  purchasers  or  owners  thereof,  not  less  than  three 
in  number  to  associate  themselves  together  by  articles  in  writing  for 
the  purpose  of  forming  a  company  to  maintain  and  operate  such  street 
railway  and  turnpike. 

2.  Articles  of  association  and  what  they  shall  set  forth.  That  the  ar- 
ticles of  association  shall  state  the  name  of  the  company,  the  number  of 
years  the  same  is  to  continue,  which  shall  not  be  more  than  fifty  years, 
the  points  between  which  said  street  railway  and  turnpike  have  been 
constructed  and  operated  and  are  to  be  maintained  and  operated,  the 
length  of  such  street  railway  and  turnpike,  as  near  as  may  be,  the  name 
of   each   municipality,   township   and   county   through   which   said    street 


1 — Approved  March  24,  1890,  P.  L.  1890,  p.  113,  c.  70;  G.  S..  p.  3222. 
2— Passed  March  2,  1891,  P.  L,.  1891,  p.  64,  c.  28;  G.  S.,  p.  3223. 
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railway  and  turnpike  extend,  the  amount  of  the  capital  stock  of  the 
company,  the  number  of  shares  into  which  said  capital  stock  shall  be 
divided  and  the  names  and  residences  of  the  directors. 

3.  Amount  o£  capital  stock.  That  the  capital  stock  of  any  company 
to  be  organized  under  this  act  shall  be  and  hereby  is  fixed  and  limited  as 
follows:  where  the  street  railway,  turnpike,  franchises  and  property  of 
any  company  organized  under  the  act  to  which  this  is  a  supplement  have 
been  sold  as  aforesaid  free  and  clear  of  all  incumbrances,  the  capital 
stock  of  any  company  to  be  organized  under  this  act  shall  not  exceed 
the  sum  for  which  such  street  railway,  turnpike,  franchises  and  prop- 
erty were  sold,  and  may  be  issued  as  full  paid;  where  such  street  rail- 
way, turnpike,  franchises  and  property  have  been  sold  as  aforesaid  sub- 
ject to  a  mortgage  indebtedness  thereon,  the  capital  stock  of  any  com- 
pany to  be  organized  under  this  act  shall  not  exceed  the  sum  for  which 
such  railway,  turnpike,  franchises  and  property  were  sold  and  the  sum  of 
such  mortgage  indebtedness,  and  may  be  issued  as  full  paid  to  the  ex- 
tent of  the  sum  for  which  such  street  railway,  turnpike,  franchises  and 
property  were  sold,  and  upon  the  payment  or  satisfaction  of  such  mort- 
gage indebtedness,  or  any  part  thereof,  the  residue  of  such  capital  stock 
may  be  Issued  as  full  paid  or  retained  as  treasury  stock  and  sold  for  the 
benefit  of  the  company;  provided,  however,  that  of  said  residue  of  said 
capital  stock  none  shall  be  at  any  time  issued  or  sold  in  excess  of  the 
amount  which  said  mortgage  Indebtedness  has  been  reduced  by  payment 
or  satisfaction. 

4.  Articles  to  be  Nijuiriiecl  by  tbe  persoiiH  uMHOciatliie  thenmelveB.  That 
the  said  articles  of  association  shall  also  state  the  amount  of  the  capital 
stock  of  the  company,  and  shall  be  signed  by  the  persons  associating 
themselves  together  for  tho  purpose  of  forming  said  company,  and  the 
signing  thereof  acknowledged  as  required  in  the  case  of  deeds  for  real 
estate. 

5.  Number  of  dirct-torK  and  term  of  oflice.  That  there  shall  not  be  less 
than  three  directors  of  said  company,  a  majoritj^  of  whom  shall  be  in- 
habitants of  this  state;  the  first  board  of  directors  shall  be  chosen  by 
the  persons  associating  themselves  together  to  form  the  company,  and 
shall  be  named  in  the  articles  of  association;  successors  to  the  first 
board  of  directors  shall  be  elected  by  the  stockholders  of  the  company 
at  the  first  annual  meeting  of  the  company  and  annually  thereafter; 
directors  shall  hold  office  until  the  annual  meeting  next  after  their  ap- 
pointment or  election  and  until  others  are  chosen  and  qualified  In  their 
stead. 

6.  Articles  to  be  nied.  That  the  said  articles  of  association,  when 
signed  and  acknowledged  as  aforesaid,  shall  be  filed  in  the  office  of  the 
secretary  of  state,  and  thereupon  the  persons  who  shall  have  subscribed 
the  same,  and  all  persons  who  may  become  stockholders  of  said  com- 
pany, shall  be  and  remain  a  corporation  by  the  name  specified  in  such 
articles  of  association,  and  shall  be  vested  with  all  the  rights,  powers, 
immunities,  privileges  and  franchises  of  corporations  organized  under 
the  act  to  which  this  is  a  supplement,  and  subject  to  all  the  restrictions 
and  conditions  imposed  upon  any  corporation  organized  under  said  act, 
except  so  far  as  the  provisions  of  said  act  are  modified  or  changed  hereby. 

7.  Repealer;  time  when  act  takes  effect.  That  all  acts  and  parts  of 
acts  inconsistent  with  this  act  shall  be  and  hereby  are  repealed,  and 
that  this  act  shall  take  effect  immediately. 
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A    SUPPLEMENT  to   ax  act   entitled   "an   act  to  provide  for   the 

IXCORPORATION  OF  STREET  RAILWAY  COMPANIES,  AND  TO  REGULATE 
THE  SAME,"  APPROVED  APRIL  SIXTH,  ONE  THOUSAND  EIGHT  HITNDRED 
AND  EIGHTY-SIX,  AND  THE  SEVERAL  ACTS  AMENDATORY  AND  SUPPLE- 
MENTARY THERETO.  1 

1.  Company  may  lay  and  operate  railway  with  astient  ot  goveraing 
body.  That  any  street  railway  company,  incorporated  under  any  gen- 
eral law  of  this  state,  may  apply  to  the  board  of  aldermen  or  governing 
body  of  any  city  for  location  of  the  tracks  of  its  railway  therein  con- 
formably to  the  route  designated  in  their  articles  of  incorporation,  and 
with  the  assent  of  such  board  or  governing  body,  shall  have  power  to  lay 
and  operate  such  railway  in  any  of  the  streets  or  avenues  of  said  city 
with  such  permission;  provided,  such  railway  is  more  than  half  a  mile 
in  length,  notwithstanding  a  street  railway  may  be  then  constructed  and 
operated  within  a  thousand  feet  or  less  of  said  proposed  railway,  and 
notwithstanding  that  such  proposed  railway  shall  be  parallel  with  a 
street  railway  within  or  less  than  two  blocks  therefrom,  and  it  shall  not 
be  necessary  for  such  company  to  obtain  the  written  consent  of  the 
company  then  operating  such  railway  within  such  thousand  feet  or 
within  two  blocks  thereof;  provided,  the  terminus  of  said  proposed  rail- 
way at  each  end  is  not  within  one-half  mile  of  the  terminus  of  any 
street  railway  at  each  end,  then  constructed  and  being  operated;  and 
provided,  further,  that  not  more  than  one-sixth  of  said  proposed  railway 
shall  be  constructed  parallel  to  any  road  already  constructed,  and  then 
being  operated,  and  not  more  than  one-sixth  of  any  such  proposed  road 
shall  be  allowed  to  be  constructed  within  less  than  two  blocks  of  any 
road  then  constructed  and  operated,  and  in  no  case  shall  such  proposed 
road  be  allowed  upon  any  portion  of  a  street  or  avenue  where  a  road  is 
now   constructed  and   operated. 

2.  Repealer;  time  when  act  takes  effect.  That  all  acts  or  parts  of  acts 
Inconsistent  with  this  act  be  and  the  same  are  hereby  repealed  and 
this  act  shall  take  effect  immediately. 


THE    TRACTION  COMPANY  ACT   OF    1S93. 

AN  ACT  TO  AUTHORIZE  THE  FORMATION  OF  TRACTION  COMPANIES  FOR  THE 
CONSTRUCTION  AND  OPERATION  OF  STREET  RAILWAYS,  OR  RAILROADS 
OPERATED  AS  STREET  RAILWAYS,  AND  TO  REGULATE  THE  SAME.2 

1.  Organization  of  corporation;  powers  of  corporation.  That  it  shall 
and  may  be  lawful  for  three  or  more  persons,  one  of  whom  shall  be  a 
resident  of  the  state  of  New  Jersey,  to  associate  themselves  into  a  cor- 
poration for  the  construction  and  operation  of  motors,  cables  and  other 
machinery  for  supplying  motive  power  to  street  railways,  or  other  rail- 
roads operated  as  street  railways,  and  the  necessary  apparatus  for  ap- 
plying the  same;  and  such  corporation  when  formed  in  accordance  with 
the  provisions  of  this  act  shall  have  power  to  enter  upon  any  street,  road, 
lane,  alley  or  other  highway  upon  which  any  street  railway,  or  other 
railroad  operated  as  a  street  railway,  is  now  or  may  hereafter  be  con- 
structed (with  the  consent  of  the  owner  or  owners,  lessee  or  lessees  of 
such  railway  or  of  the  person  or  persons  operating  the  same),  and  make, 
construct,  apply,  maintain  and  operate  such  railway,  motors,  cables, 
electrical  or  other  devices  and  appliances,  with  power  to  erect,  construct, 

1— Approved  April  16,  1891,  P.  L.  1891,  p.  465,  c.  241;  G.  S.,  p.  3224 
2— Approved  March  14,  1893.  P.  L.  1893,  p.  302,  c.  172;  G.  S.,  p.   3235. 
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apply,  maintain  and  use  such  tunnels,  subways,  for  cables,  poles,  wire, 
conduits  or  other  devices  for  transmitting  and  using  electrical  or  other 
forces,  as  will  provide  for  the  traction  of  cars  on  street  railways,  or 
other  railroads  operated  as  street  railways,  and  to  construct  lines  of 
street  or  passenger  railway,  and  all  necessary  turnouts,  sidings  and 
bridges  on,  along,  through  or  over  any  street,  road,  lane,  alley,  stream 
or  highway,  either  by  extension  of  existing  railways  or  by  the  building 
of  new  lines  thereon,  either  wholly  within  or  partly  within  or  wholly 
between  or  partly  within  and  between  cities,  towns,  boroughs,  villages, 
townships  and  counties,  and  the  same,  when  constructed,  to  equip,  main- 
tain, use  and  operate  for  the  carriage  of  persons  and  property  for  com- 
pensation to  be  made  such  corporation,  and  to  contract  with  any  other 
person  or  persons,  natural  or  artificial,  for  such  construction,  equipment, 
maintenance,  use  or  operation,  and  to  purchase,  hold,  sell,  pledge,  mort- 
gage or  otherwise  dispose  of  any  capital  stock  or  securities  of  any  other 
corporations  owning,  using,  leasing  or  operating  any  street  railway  or 
other  railroad  operated  as  a  street  railway,  turnpike  or  plank  road,  or  en- 
gaged In  the  construction  or  equipment  thereof,  or  in  creating  or  supply- 
ing power  of  any  kind  for  the  operation  thereof,  and  to  exercise  all  the 
rights,  powers  and  privileges  in  respect  to  such  capital  stock  and  securi- 
ties, incidental  to  the  use  and  ownership  thereof,  which  any  natural  per- 
son'or  persons  might,  could  or  would  do,  and  to  purchase,  hold,  sell  or 
otherwise  dispose  of  such  real  or  personal  property  as  may  be  convenient 
or  necessary  for  the  use  of  the  corporations  created  under  this  act,  and 
to  pledge  or  mortgage  the  same  with  the  franchises  of  such  corporations: 
provided,  that  no  corporation  created  under  this  act  shall  enter  upon  or 
use  any  street,  road,  lane,  alley,  or  other  highway,  under  color  or  by 
virtue  of  this  act,  for  the  extension  or  construction  of  new  lines  of  rail- 
way, or  for  the  operation  thereof,  without  the  consent  of  the  board  of 
aldermen,  common  council  or  body  having  control  of  streets  or  highways, 
or  other  governing  body  of  the  city,  town,  borough,  village,  township 
or  county,  into  or  within  the  limits  of  which  such  new  line  of  railways 
Is  proposed  to  be  extended,  constructed  or  operated,  nor  shall  any  cor- 
poration created  under  this  act  possess  the  power  to  use  on  any  of  Its 
railways,  within  the  limits  of  any  street  and  in  the  surface  thereof,  any 
locomotive  or  other  engine  moving  on  Its  rails,  which  Is  propelled  by 
steam;  provided,  further,  that  the  adoption  of  any  motor  or  motive 
power  herein  authorized  to  be  used,  shall  not  be  deemed  to  preclude 
change  to  any  other  motor  or  motive  power  herein  authorized,  when 
and  as  often  as  the  business  of  such  corporation  may  from  time  to  time 
In  its  judgment  so  require. 

a.  That  all  corporations  created  under  this  act  shall.  In  addition  to 
the  preceding,  possess  the  following  powers,  and  such  other  powers  as 
are  now,  or  hereafter  may  be  conferred  upon  corporations  created  under 
the  laws  of  this  state  which  do  not  possess  the  general  power  of  con- 
demning lands,  or  engaging  In  the  business  of  Insurance  or  banking  or 
deriving  profit  from  the  loan  or  use  of  money: 

I.  Limit  of  existence;  seal.  To  have  perpetual  succession,  by  Its  cor- 
porate name,  for  the  period  limited  in  its  certificate  of  Incorporation,  and 
to  make  and  use  a  common  seal  and  alter  the  same  at  pleasure: 

II.  To  sue  and  be  sued.  To  sue  and  be  sued  In  any  court  of  law  or 
equity; 

III.  To  mortgage  property.  To  mortgage  or  pledge  by  way  of  mort- 
gage, any  or  all  of  Its  property  or  franchises,  or  both; 

rV.  To  appoint  officers.  To  appoint  such  officers  and  agents  as  the 
business  of  such  corporation  shall  require,  upon  such  suitable  compen- 
sation as  may  be  agreed; 
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sflTntTl"""? ,'"'"'"'?•     "^^  '"''^^  by-laws,  not  inconsistent  with  the  con- 
stitution and  laws  of  this  state,  or  of  the  United  States,  for  the  relX 

tZsWt  ftTsZ:' ''',  r''^^*°"'  *'^  ^— -t  Of  us  'XLTz 

transrer   of  its   stock,    and    to   prescribe   and    enforce    Denaltlpq    fnn   fH-» 
breach  thereof,  not  exceeding  twenty  dollars;  Penalties   for   the 

r,  JJ;  ^**  '"'^'*  ,*?*'■  P"'^*--"-     To  have  all  other  powers  necessary  to  the 

z'rizTi;  :L':ir"' ""'  "■'  '"^""^ »' '« -'«'»^-  '-■>»-•'" 

3.  That  whenever  three  or  more  persons  shall  desire  to  create  them- 
^'ir  ^"/ «?'''"  associates  into  a  corporation  under  this  act    they  shS 

Tdeeds  for  th'e '""'''"''  '"^  """°^'  **^  ^«  «^«^"*«^  -°<^  acknowUged 
as  deeds  for  the  conveyance  of  lands  in  this  state  now  are  or  hereafter 

s3l  s:t  7olT"   '"   '^   ^^^^"*^'   ^"^   acknowledged,    which   ce^Uflc"?: 

used?n";:;  husfneTsTnd  raTngs"   '^^'"""^   ^"^^    ^'^"^^^^    ^"^    ^    '^^ 

nffli  Tf"*"*  I'  P'-'-'^iP-J  Office.     The  place  in  this  state  where  the  principal 
otflce  of  such  company  is  to  be  located;  principal 

III.  Amount   of  capital   stock.     The    total   amount    of   capital   stock   of 

far',  jr^""'''  V''',\  ''^"  ""'  ^"  ^"^^  *^^"  °"«  hundred  thousand  doN 
lars:  the  amount  with  which  they  shall  commence  business    which  shall 

wh.ob%r'  *m"  *^r:^-""'  '^°"^^"''  '^^^^^^  t'^«  ""-ber  of  shares  into 
wh  ch  he  said  capital  stock  is  divided,  and  the  par  value  of  each  share 
Which  last-mentioned  sum  shall  be  paid  to  the  treasurer  of  the  stSe  of 

r; L'rrafteTTro^^ld-eV"^  ^^""^"^-  ^"^  ^^ ^^  ^^  -«  --u- 

of;^e^:^:;r  -r  t^^--;'^-:-     -:  --^-  --ences 

V.  Period  of  existence.  The  period  at  which  such  corporation  shall 
commence  and  terminate,  which  shall  not  exceed  one  hundred  years' 

VI.  Common  or  preferred  «toek.  Such  provisions  relating  to  common 
or  preferred  stock,  or  limitations  upon  the  exercise  of  the  powersTf  the 
corporation,  the  directors  and  stockholders,  that  the  parties  r^gnlni  the 
same  desire;  provided,  such  limitations  shall  not  attempt  to  exemp?  the 
corporation,  its  directors  or  stockholders  from  the  performance  of  anv 
duty  imposed  by  law;  which  certificate,  when  executed TndacknowT 
edged   as   aforesaid,   shall   be   recorded   In   the   office   of  the   cLk   ofTh; 

and^ft  >,'?  *''  ^'*"''^^'  "^^^  °^  ^"^h  corporation  is  to  be  located 
and  after  be  ng  so  recorded  shall  be  filed  in  the  office  of  the  secretary  of 
sta  e;  the  said  certificate,  or  a  copy  thereof,  duly  certified  by  said  cerJ  or 
secretary,  shall  be  evidence  in  all  courts  and  places,  and  upon  he  execu- 
tion, acknowledgment,  record  and  the  filing  thereof,  as  aforesaid    and  th« 

change,  alter,  modify,  repeal  or  suspend  this  act  at  its  discretion 

^'T.x  o7-;~  H~  rH-'r -^^  '- 
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any  such  corporation  having  an  authorized  capital   exceeding  one  hun- 
dred  thousand  dollars. 

5.  Limit  of  time  for  flliuR  eertiiloateB.  That  if  any  corporation  created 
under  this  act  shall,  in  the  exercise  of  powers  conferred  by  this  act.  enter 
upon  any  railway  for  the  purpose  of  operating  the  same,  it  shall  within 
ten  days  thereafter  file  in  the  office  of  the  secretary  of  state  a  certificate 
under  its  corporate  seal,  attested  by  its  president  or  other  head  ofHcer, 
setting  forth  the  name  of  the  corporation  under  which  such  entry  shall 
have  been  made,  the  date  of  such  entry  and  the  period  of  time  during 
which  the  possession  and  operation  of  such  railway  is  to  continue,  to- 
gether with  a  description  and  map  of  the  route  of  the  railway  so  entered 
upon,  and  in  default  of  the  filing  of  such  certificate,  description  and  map 
as  aforesaid,  such  corporation  shall  forfeit  and  pay  to  the  state  of  New 
Jersey  the  sum  of  one  hundred  dollars  for  each  day  after  the  expiration 
of  said  ten  days  during  which  such  default  shall  continue,  which  sum 
may  be  recovered  in  an  action  of  debt,  prosecuted  in  the  name  of  the 
state  by  the  attorney  general  in  any  court  of  competent  jurisdiction,  and 
the  judgment  recovered  therein  shall  be  a  first  and  paramount  lien  on 
all  property  and  assets  of  such  corporation. 

6.  To  file  doxorlption  ami  map  of  new  line.  That  whenever  any  corpo- 
ration created  under  this  act  desires  to  extend  any  existing  railway  or  to 
build  any  new  line  of  railway,  in  the  exercise  of  powers  conferred  by 
this  act,  such  corporation  shall,  before  beginning  the  construction  of  such 
extension  or  new  line,  file  in  the  office  of  the  secretary  of  state  a  de- 
scription of  the  route  of  such  extension  or  new  line  showing  the  termini 
of  such  extension  or  new  line,  together  with  a  map  exhibiting  the  samy 
with  the  courses  and  distances  thereof,  and  upon  filing  such  description 
and  map  such  corporation  shall  thereby  secure  the  exclusive  right  to 
build  such  extension  or  new  line  for  a  period  of  six  months,  and  there- 
after for  the  additional  period  of  two  years,  if  within  said  six  months 
such  corporation  shall  have  begun  In  good  faith,  to  construct  such  ex- 
tension or  new  line,  and  shall  have  diligently  pursued  such  construction 
to  the  completion  of  such  extension  or  new  line  within  the  period  of  the 
two  years  and  six  months  aforesaid,  to  be  computed  from  the  day  of  the 
filing  of  such  description  and  map;  provided,  however,  that  such  corpora- 
tion shall  have  obtained  the  consent  of  the  board  of  aldermen,  common 
council,  or  the  body  having  control  of  streets  and  highways  or  other  gov- 
erning body  of  any  city,  town,  village,  township  or  county  as  to  the  loca- 
tion of  the  route  of  such  extension  or  new  lines. 

7.  Location  of  traclvH;  notice.  That  the  board  of  aldermen,  common 
council,  or  tlie  body  having  control  of  streets  or  highways,  or  other  gov- 
erning body  of  any  city,  town  borough,  village,  township  or  county,  upon 
the  petition  of  the  directors  of  any  company  Incorporated  under  this  act, 
or  a  majority  thereof,  for  a  location  of  the  traclts  of  any  extension  or 
new  line  of  its  railway  conformably  to  the  route  designated  in  description 
of  the  route  of  such  extension  or  new  line,  and  the  map  exhibiting  the 
same  filed  as  aforesaid  in  the  office  of  the  secretary  of  state  shall  give 
notice  to  all  parties  Interested  by  publication  in  one  or  more  newspaperti 
published  and  circulated  in  said  municipality,  or  if  none  be  published 
there,  then  by  posting  in  five  of  the  most  public  places  in  such  munici- 
pality or  township,  at  least  fourteen  days  before  their  meeting,  of  the 
time  and  place  at  which  they  will  consider  such  application  for  location, 
and  after  hearing  they  shall  either  pass  a  resolution  refusing  such  loca- 
tion or  pass  a  resolution  or  ordinance,  as  may  be  necessary  or  proper, 
granting  the  said  location  or  any  part  thereof,  under  sucli  lawful  re- 
strictions as  they  deem  the  interests  of  the  public  may  require,  and  the 
location  thus  granted  shall  be  deemed  and  taken  to  be  the  true  location 
of  the  tracks  of  the  railway,  if  an  acceptance  thereof  In  writing  by  said 


STREET  RAILWAY  COMPANIES. 


577 


directors  shall  be  filed  with  the  secretary  of  state  within  thirty  days 
after  receiving  notice  thereof,  and  a  copy  thereof  delivered  to  the  clerk 
or  other  equivalent  officer  of  the  municipality  or  township. 

8.  When  to  file  an  nmeudeil  deseriptiou.  That  whenever  any  corpora- 
tion organized  under  this  act  shall  fail  to  acquire  from  the  board  of 
aldermen,  the  common  council,  or  the  body  having  control  of  the  streets 
and  highways,  or  other  governing  body  of  any  city.  town,  borough  vil- 
lage, township  or  county  within  the  limits  of  which  It  shall  seek  to' con- 
struct Its  road,  the  right  to  locate  its  track  or  any  satisfactory  operative 
portion  thereof,  it  may  file  with  the  secretary  of  state  an  amended  de- 
scription of  the  route  of  such  extension  or  new  line,  showing  the  termini 
of  such  extension  or  new  line,  together  with  a  map  exhibiting  the  same 
with  the  courses  and  distances  thereof,  and  upon  filing  such  amended  de- 
scription and  maps  such  corporation  shall  thereby  secure  the  exclusive 
right  to  build  such  extension  or  new  line  for  a  period  of  six  months  from 
the  day  of  the  filing  of  such  amended  description  and  map-  provided 
however,  that  such  corporation  shall  have  obtained  the  consent  of  the 
board  of  aldermen,  common  council,  or  body  having  control  of  streets  and 
highways,  or  other  governing  body  of  any  city,  town,  borough  village 
township  or  county,  as  to  location  of  the  route  of  such  amended  descrip- 
tion of  the  route  of  such  extension  or  new  line. 

9.  ProveediusM    upou    fliiiiii:    nmrnded    deNcrtptlon    of    route.      That    the 
board  of  aldermen,  common  council,  or  the  body  having  control  of  streets 
highways  or  other  governing  body  of  any  city,   town,   borough    village' 
township  or  county,  upon  the  petition  of  the  directors  of  any  company 
incorporated  under  this  act,  or  a  majority  thereof,  for  a  location  of  the 
tracks  of  any  extension  or  new  line  of  its  railway  conformably  to  the 
route  designated   in   the   amended   description    of   the   route   of   such    ex- 
tension or  new  line,  and  the  map  exhibiting  the  same  filed  as  aforesaid  in 
the  office  of  the  secretary  of  state,  shall  give  notice  to  all  parties  inter- 
ested by  publication  in  one  or  more  newspapers  published  and  circulated 
in  same  municipality,  or  if  none  be  published   there,   then  by  posting  in 
five  of  the  most  public  places  in  such  municipality  or  township  at  least 
fourteen  days  before  the  meeting,   of  the  time  and  place  at  which   they 
will    consider    such    application    for    location    in    accordance    with    «.uch 
amended  description,  and  after  hearing  they  shall  either  pass  a  resolu- 
tion  refusing  such  amended  location  or  pass  a  resolution  or  ordinance 
as  may   be  necessary  or  proper,  granting  the  said  amended  location   or 
any  part  thereof,  under  such  lawful  restrictions  as  they  deem  the  inter- 
ests of   the   public  may  require,  and  the  location  thus  granted   shall   be 
deemed  and  taken  to  be  the  true  location  of  the  tracks  of  the  railway  if 
any  acceptance  thereof  in  writing  by  .said  directors  shall  be  filed  with  the 
secretary  of  state  within  thirty  days  after  receiving  notice  thereof  and 
a   copy  thereof  delivered  to  the  clerk  or  other  equivalent  officer  of  the 
municipality  or  township.  ^ 

nf  \*>;.^  ^*"  ^*'*"'"l  *"  *-^»«eate  Hne.  That  when  the  location  of  the  route 
of  the  extension  of  any  railway  or  of  any  new  line  shall  have  been  made 
under  the  provisions  of  this  act.  it  shall  and  may  be  lawful  for  the  co': 

line  sZi^h  T"^  ''"  ''""'  "*  ""^  ''"^^  ^^^°^«  ^"-h  extension  or  new 
line  shall  have  been  completely  constructed,  to  relocate  the  same  or  anv 
part  thereo  .  in  accordance  with  the  provisions  of  this  act,  appXable  to 
the  original  location  thereof,  in  the  same  manner  and  uAder  the  same 
conditions  as  though  the  extension  or  new  line,  or  the  part  of  such  eT 
tension  or  new  line  to  be  relocated,  had  never  been  located 

rr..l'^JT  !  ?".""*'  ^^  """■"  »*  ^*Sb^^y  as  neoe«.,ary.  That  it  shall  and 
may  be  lawful  for  any  corporation  created  under  thi^  act    to  use    fown 
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erecting,  maintaining  and  using  poles,  wires,  conduits  or  other  devices 
and  appliances  for  the  transmission  or  application  of  any  motive  power, 
so  much  of  the  area  of  any  highway,  along  which  any  turnpike  or  plank 
road  shall  be  built  and  in  use  as  shall  be  necessary  for  such  purposes; 
provided,  that  the  consent  of  the  corporation  owning  such  turnpike  or 
plank  road,  or  if  it  be  an  ordinary  highway,  that  of  the  board  of  alder- 
men, the  common  council,  or  the  body  having  control  of  streets  or  high- 
way's, or  other  governing  body  of  any  city,  town,  borough,  village,  town- 
ship, or  county  within  the  limits  of  which  such  highway  may  be  situate, 
shall  have  been  first  had  or  obtained. 

12.  Retention  ot  certain  deposit;  repayment.  The  treasurer  of  New 
Jersey  shall  hold  the  said  sum  of  twenty-flve  thousand  dollars  with 
which  any  corporation  organized  under  this  act  shall  commence  business, 
and  so  paid  to  the  treasurer  as  hereinbefore  provided,  subject  to  be  re- 
paid to  the  directors  or  treasurer  of  said  company  when  it  shall  be 
proven  to  his  satisfaction  that  the  said  company  has  expended  an  amount 
equal  to  or  in  excess  of  twenty-flve  thousand  dollars  in  the  accomplish- 
ment of  the  alms  and  purposes  named  in  the  certificate  of  incorporation 
of  such  company;  and  in  case  such  company  shall  not  acquire  a  right  to 
construct  a  street  railroad  within  one  year  after  the  time  of  depositing 
said  sum  of  twenty-flve  thousand  dollars  as  aforesaid,  the  said  treasurer 
shall,  upon  being  satisfied  of  that  fact,  refund  the  said  sum  of  money  to 
the  directors  or  treasurer  of  the  company,  and  thereupon  all  rights  of 
such  company  to  priority  of  application  for  location  of  tracks,  if  any. 
shall  cease  and  determine.     (As  amended  by  P.  L.  1900,  p.  479,  c.  187.) 

13.  When  lawful  to  take  more  landn;  IlmltntlonH.  That  it  shall  and  may 
be  lawful  for  any  company  organized  under  this  act  to  take  so  much 
land  or  material  as  may  be  necessary  for  the  construction  of  any  rail- 
way built  under  the  provisions  of  this  act.  either  as  an  extension  of  the 
line  of  an  existing  railway  or  a  new  line,  not  exceeding  sixty  feet  in 
width,  except  where  a  greater  amount  shall  be  required  for  the  slopes 
of  cuts  and  embankments,  and  such  easements  In  lands  lying  within 
or  without  the  limits  of  any  street,  road,  lane,  alley  or  other  highway 
as  may  be  necessary  for  the  accomplishment  of  the  objects  of  said  com- 
pany, or  such  lands  or  materials  as  may  be  required  for  the  purpose  of 
locating  and  constructing  all  necessary  works,  buildings,  conveniences 
and  equipments  for  the  construction  and  operation  of  such  machinery, 
engines,  boilers  or  appliances,  including  the  erection  of  poles  for  the 
support  of  wires  and  conduits  or  the  making  tunnels  or  subways  for  the 
production  or  supply  of  any  of  the  motive  power  authorized  to  be  used 
under  this  act,  and  for  any  of  the  said  purposes  to  enter  at  all  times  upon 
all  lands  lying  within  or  without  the  limits  of  any  street,  road,  lane, 
alley  or  other  highway  for  the  purpose  of  exploring  and  surveying  the 
same  and  of  locating  the  right  of  way  thereon  and  the  necessary  ease- 
ments, works,  buildings,  conveniences,  equipments  and  appliances  afore- 
said or  any  of  them,  doing  no  unnecessary  Injury  to  private  or  other 
property;  and  when  the  location  or  locations  of  such  right  of  way.  ease- 
ments, works,  conveniences,  equipments  and  appliances  shall  have  been 
determined  upon  and  a  survey  of  such  location  or  locations  deposited 
in  the  office  of  the  secretary  of  state,  then  it  shall  be  lawful  for  every 
corporation  formed  under  this  act  upon  payment  or  tender  of  such  com- 
pensation as  is  hereafter  provided  by  Its  officers,  agents,  engineers,  su- 
perintendents, workmen  and  other  persons  in  their  employ,  to  enter  upon, 
take  possession  of,  hold,  have,  use  and  occupy  any  lands  or  materials  so 
surveyed,  and  to  do  all  other  things  which  may  be  suitable  or  necessary 
for  use  of  such  land  or  materials  and  the  enjoyment  of  said  easements  or 
the  construction  of  such  right  of  way,  works,  buildings,  conveniences, 
equipments  and   appliances  aforesaid,  and  each  and  every  of  them,   and 
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for  the  maintenance,  repair  or  operation  tliereof,  and  of  every  part 
thereof;  provided,  always,  that  the  payment  or  tender  of  the  payment  of 
all  damages  for  the  occupancy  of  all  lands  upon  which  the  said  right 
of  way,  easements,  works,  buildings,  conveniences,  equipments  and  ap- 
pliances of  such  company  may  be  located  or  the  use  of  materials  shall 
be  made  before  the  said  company,  or  any  person  under  their  direction  or 
employ  shall  enter  upon  or  break  ground  in  the  premises,  except  for  the 
purpose  of  surveying  and  laying  out  said  works,  right  of  way,  easements, 
buildings,  conveniences,  equipments  and  appliances  and  of  locating  the 
same,  unless  the  consent  of  the  owner  or  owners  of  such  lands  be  first 
had  and  obtained. 

14.  ProceedtnKM  'mhen  company  onniiot  agree  Tvlth  owner.  That  when 
any  company  incorporated  under  this  act,  or  its  agents,  cannot  agree 
with  the  owner  or  owners  of  lands  or  materials  required  for  any  of  the 
purposes  aforesaid,  or  for  the  use  or  purchase  thereof,  or  when  by  the 
legal  incapacity  or  absence  of  such  owner  or  owners  no  such  agreement 
can  be  made,  a  particular  description  of  the  land  or  materials  so  required 
for  the  use  of  such  company  incorporated  under  this  act  for  any  of  the 
purposes  aforesaid,  shall  be  given  in  writing  under  oath  or  affirmation 
of  some  engineer  or  proper  agent  of  the  company,  and  also  the  name  or 
names  of  the  occupant  or  occupants,  if  any  there  be,  and  of  the  owner  or 
owners,  if  known,  and  their  residence,  if  the  same  can  be  ascertained,  to 
one  of  the  justices  of  the  supreme  court  of  this  state,  who  shall  cause  any 
company  incorporated  under  this  act  to  give  notice  thereof  to  the  persons 
Interested,  if  known  and  in  this  state,  or  if  unknown  and  out  of  this 
state  to  make  publication  thereof  as  he  shall  direct,  for  any  term  not 
less  than  ten  days,  and  to  assign  a  particular  time  and  place  for  the  ap- 
pointment of  the  commissioners  hereinafter  named,  at  which  time,  upon 
satisfactory  evidence  to  him  of  the  service  or  publication  of  such  notice 
aforesaid,  he  shall  appoint,  under  his  hand  and  seal,  three  disinterested, 
impartial  and  judicious  freeholders,  residents  in  the  county  in  which 
the  land  in  controversy  lies  or  the  owner  resides,  commissioners  to  ex- 
amine and  appraise  the  said  land  required  for  any  of  the  purposes  afore- 
said or  materials  and  to  assess  the  damages,  upon  such  notice  to  be  given 
to  the  persons  interested,  as  shall  be  directed  by  the  justice  making  such 
appointment,  to  be  expressed  therein,  not  less  than  ten  days;  and  it  shall 
be  the  duty  of  said  commissioners  (having  first  taken  and  subscribed  an 
oath,  or  affirmation  before  some  person  duly  authorized  to  administer 
an  oath,  faithfully  and  impartially  to  examine  the  matter  in  question  and 
to  make  a  true  report  according  to  the  best  of  their  skill  and  understand- 
ing), to  meet  at  the  time  and  place  appointed  and  to  proceed  to  view 
and  examine  the  said  land  or  materials,  and  to  make  a  just  and  equitable 
estimate  or  appraisement  of  the  value  of  the  same,  and  an  assessment 
of  damages  to  be  paid  by  the  company  for  such  lands  or  materials  and 
damages  aforesaid,  which  report  shall  be  made  in  writing  under  the 
hands  and  seals  of  the  said  commissioners,  or  any  two  of  them,  and  filed 
•within  ten  days  thereafter,  together  with  the  aforesaid  description  of 
the  lands  or  materials  and  the  appointment  and  oaths  or  affirmations 
aforesaid,  in  the  clerk's  office  of  the  county  in  which  the  land  or  ma- 
terials are  situate,  and  after  filing  said  report  said  commissioners,  within 
not  less  than  fifteen  days  nor  more  than  thirty  days,  shall  meet  at  a  con- 
venient place  In  said  county  to  hear  and  consider  objections  to  said  re- 
port, and  said  commissioners  shall  cause  notice  of  the  filing  of  said  report, 
and  of  the  time  and  place  of  said  meeting  to  hear  objections  to  said  re- 
port, by  advertisements  under  their  hands,  to  be  set  up  In  ten  public 
places  in  said  county  at  least  ten  days  before  the  time  appointed  for  said 
meeting,  which  advertisement  shall  also  be  published  in  at  least  three 
newspapers  published  and  circulated  In  said  county  at  least  once  a  week 
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for  two  weeks  successively;  the  first  publication  of  said  notice  shall  be 
made  at  least  ten  days  before  the  time  appointed  for  said  meeting;  and 
thereupon  said  commissioners  shall  have  power  to  alter  and  amend  their 
report  in  any  respect  they  may  deem  necessary,  or  as  equity  and  justice 
may  require;  and  after  said  commissioners  shall  have  filed  their  certifi- 
cate that  they  do  not  desire  to  make  any  alteration  or  amendment  to 
their  said  report,  the  said  company  shall  apply  to  a  Justice  of  the  su- 
preme court  to  appoint  a  time  and  place  when  and  where  he  will  sit  to 
hear  a  motion  to  confirm  the  report  of  said  commissioners,  and  said  jus- 
tice shall  order  at  least  ten  days'  notice  to  be  given  to  the  time  and 
place  appointed  for  the  hearing  said  motion,  which  notice  shall  be  posted 
and  published  in  the  same  manner  as  hereinbefore  directed  for  the  post- 
ing and  publishing  of  the  notice  of  the  meeting  of  said  commissioners  to 
hear  objections  to  said  report;  all  objections  to  the  confirmation  of  said 
report  shall  be  made  in  writing  and  filed  in  the  county  clerk's  office  at 
least  two  days  before  the  time  appointed  to  hear  said  motion;  and  the 
said  justice  having  heard  the  parties  interested  on  such  report  and  the 
objections  thereto,  may  confirm  the  said  report  in  all  things  or  refer  the 
same  back  to  said  commissioners  to  be  reformed,  corrected  or  amended 
in  such  respects  as  said  justice  may  deem  equitable  and  just,  and  if  the 
said  report  of  said  commissioners  be  confirmed  by  said  justice,  or  if, 
pursuant  to  the  direction  of  said  justice,  the  same  be  reformed,  corrected 
or  amended  as  by  said  commissioners  upon  filing  of  said  report  reformed, 
corrected  or  amended  as  aforesaid,  the  same  shall  be  taken  and  considered 
as  confirmed,  and  remain  of  record  in  said  clerk's  office;  and  thereupon 
and  on  payment  or  tender  of  payment  of  the  respective  amounts  assessed 
and  awarded  as  herein  provided,  the  said  company  is  hereby  empowered  to 
take  possession  of  the  lands  and  easements  in  said  report  mentioned  re- 
quired for  any  of  the  purposes  aforesaid,  and  to  have,  hold,  use,  occupy, 
possess  and  enjoy  the  same  for  any  or  all  of  said  purposes;  but  in  case 
the  party  or  parties  entitled  to  receive  any  of  the  respective  amounts  so 
awarded  shall  refuse,  upon  tender  thereof  being  made,  to  receive  the 
same,  or  shall  be  out  of  the  state,  or  under  any  legal  disability,  or  in 
case  there  be  any  doubt  as  to  who  is  legally  entitled  to  receive  any  of  the 
respective  sums  so  awarded,  then  the  payment  of  the  respective  amounts 
awarded  as  aforesaid  into  the  circuit  court  of  the  county  wherein  said 
report  is  filed  shall  be  deemed  valid  and  legal  payment,  and  the  said  re- 
port or  a  copy  thereof,  certified  by  the  clerk  of  said  county,  and  proof  of 
the  payment  or  tender  of  the  several  amounts  so  awarded  or  payment 
of  the  same  into  court  as  aforesaid,  shall  at  all  times  be  considered  as 
plenary  evidence  of  the  right  of  such  company  to  have,  hold,  use,  occupy, 
possess  and  enjoy  the  said  lands  for  the  purposes  aforesaid  or  any  of 
them;  and  said  justice  of  the  supreme  court  shall,  upon  application  of 
any  party  interested,  and  on  such  reasonable  notice  to  the  others  as  he 
may  direct,  tax  and  allow  such  fees  and  expenses  to  the  justice  of  the 
supreme  court,  commissioners,  clerks,  and  other  persons  as  he  shall  think 
equitable  and  right,  whicli  shall  be  paid  by  the  company. 

15.  When  not  liable  to  pay  amount  awarded.  That  in  case  said  com- 
pany shall  within  six  months  after  the  confirmation  of  said  report,  deter- 
mine not  to  proceed  with  the  construction  of  such  railway,  or  shall  de- 
cide not  to  use  said  lands  or  any  part  thereof  for  any  of  the  purposes 
aforesaid,  and  file  a  notice  to  that  effect  in  the  clerk's  office  of  said 
county,  then,  and  in  that  case,  said  company  shall  not  be  liable  to  pay  the 
money  awarded  to  said  owner  or  owners,  but  only  such  costs,  expenses 
and  reasonable  counsel  fees  as  are  hereinbefore  provided  for  in  the  pre- 
ceding section  of  this  act. 

16.  May  lease  property  and  franehi«ie!i  of  other  eorporatlonn.  That  any 
corporation  created  under  this  act  may  lease  the  property  and  franchises 
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of  any    other   corporation    owning   or    operating   any   street    railway    or 
other  railroad   operated  as  a   street   railway,   or  any  turnpike   or   plank 
road,  or  any  motor  power  or  traction  company,  and  such  other  corpora- 
tion   or    corporations    are    hereby    authorized    to    make    such    lease    and 
after  such  lease  the  corporation  created  under  this  act  may  use  and  op- 
erate the  franchises  and  property  of  such  corporation  or  corporations  so 
leased  upon  such  compensation  to  be  made  to  the  lessee  company  as  such 
respective    lessor   corporation    may   have   been    entitled    to    demand   from 
persons  using  or  traveling  in  or  upon  the  property  of  such  lessor  corpo- 
ration; provided,  that  all  rights  of  creditors  and  all  liens  upon  the  prop- 
erty of  the  corporation  lessor,  and  all  privileges  and  immunities  of  such 
lessor  corporation  shall  be  preserved  unimpaired  to  the  same  extent  as 
if  such  lease  had  not  been  made;  and  all  debts,  liabilities  and  duties  of 
such  lessor  corporation  shall  thenceforth  attach  to  the  lessee  corporation, 
and  be  enforced  against  or  be  enjoyed  by  it  to  the  same  extent  and  in  the 
same  manner  as  they  are  enforceable  against  or  enjoyed   by  the   lessor 
corporation;  and  provided  further,  that  no  greater  tolls  or  charges  shall 
be   made  or  demanded  by  any   corporation  created  under   this  act   than 
were  or  are  authorized  to  be  charged  and  collected  for  the  same  service 
by  the  corporation  or  corporations,  lessor  or  lessors  in  said  lease 

17.  Proceediuern  when  Mtfx-kholderx  Hhall  ohjeit  to  inakiim  lease.  That 
any  stockholder  of  any  company  whose  property  and  franchises  shall 
have  been  leased  to  a  corporation  created  under  this  act  who  shall  not 
assent  to  lease,  or  who  shall  resist  or  object  to  the  making  thereof  may 
at  any  time  within  thirty  days  after  the  making  of  such  lease  as  In  this 
act  provided  apply  by  petition  to  the  circuit  court  of  the  county  in  which 
the  chief  office  of  the  lessor  corporation  may  be  kept  or  to  a  judge  of 
said  court  in  vacation,  if  no  such  court  sits  within  such  period,  on  rea- 
sonable notice  to  said  company,  to  appoint  three  disinterested  persons 
to  estimate  the  damage,  if  any,  done  to  such  stockholder  bv  said  pro- 
posed lease;  and  whose  award,  or  that  of  a  majority  of  them,"  when  con- 
firmed by  the  said  court,  shall  be  final  and  conclusive;  and  the  persons  so 
appointed  snail  also  appraise  said  stock  of  such  stockholder  at  the  full 
market  value  thereof  without  regard  to  any  depreciation  or  appreciation 
r.nTr"^""^  '""^  ^^'^  '^^'^=  ^"'^  *^*^  '^''^°'-  company  may  at  its  elec- 
^nd  .^.  J  TV  '^  ^^"^  stockholder  the  amount  of  damages  so  found 
m^Ld  ?n^  '  ?/•  '''■  '^^  ''^'"^  °^  *^^  ^^^'^'^  ««  ascertained  and  deter- 
Taid  s'tooUHoM  "  h'  r''""'"*  °'  *^"  ^'^'"^  °^  *^^  ^t''^'^  ^«  aforesaid,  the 
company  to  be  disposed  of  by  the  directors  of  said  company  or  to  be 
v^ue'of  IIV^'LT^'^'  ^'^  remaining  stockholders;  an'd  in  cJeuZ 
value  of  said  stock  as  aforesaid  is  not  so  paid  within  thirty  days  from 

to  saTfesfn  "^'^  """'■^  ""'^  confirmation  by  said  court    anJ  notic^ 

udement  r  ."^''^"1'  '""^  ^^^^^^^  so  found  and  confirmed  shall  be  a 
safdTourtife  h'S'""  company,  and  collected  as  other  judgments  in 
saia  court  are,  by  law,  recoverable. 

18.  Corporation.,  may  consolidate  with  any  other  corporation.  That 
any  corporation  created  under  this  act  may  unite  and  consolidate  its 
stock,  property,  franchises  and  railway  with  those  of  any  other  corpora- 
tion owning  or  operating  any  street  railway,  or  railroad  operated  as  a 
street  railway,  or  any  turnpike  or  plank  road,  and  such  consolidated 
company  may  continue  from  time  to  time  to  unite  and  consolidate  its 
stock,  property,  franchises  and  railway  with  those  of  any  other  corpora- 
tion or  corporations  of  this  state  owning  or  operating  any  street  rail- 
"^^n  Z  Z'l.         ^P^'-^ted  as  a  street  railway,  turnpike  or  plank  road 

Mn^;     rf,    v"""  »'*""''""'•""*''••     ^^^^  ^"^h  consolidation  or  consolida- 
tions  shall    be    made    under    the   conditions,    provisions,    restrictions   and 
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with  the  powers  hereafter  in  this  act  mentioned  and  contained,  that  Is  to 

say: 

I.  Directors  to  enter  Into  joint  agreement.  The  directors  of  the  sev- 
eral corporations  proposing  to  consolidate  may  enter  into  a  joint  agree- 
ment under  the  corporate  seal  of  the  respective  companies  for  the  con- 
solidation of  said  companies  and  railways,  and  prescribing  the  terms 
and  conditions  thereof,  the  mode  of  carrying  the  same  into  effect,  the 
name  of  the  new  corporation,  the  number  and  names  of  the  directors 
and  other  officers  thereof,  and  who  shall  be  the  first  directors  and 
officers,  and  their  places  of  residence,  the  amount  and  number  of 
shares  of  the  capital  stock,  the  par  value  of  each  share  and  the 
manner  of  converting  the  capital  stock  of  each  of  the  said  companies 
Into  the  new  corporation,  and  how  and  when  directors  and  officers  shall 
be  chosen,  with  such  other  details  as  they  shall  deem  necessary  to  perfect 
such    new    organization    and    the    consolidation    of    said    companies    and 

railways; 

II.  Agreement    to    be    Kubmltted    to    utocfcliolders;    proeeedinga.      Said 

agreement  shall  be  submitted  to  the  stockholders  of  each  of  the  said 
companies  or  corporations  at  a  meeting  thereof,  called  separately,  for 
the  purpose  of  taking  the  same  into  consideration;  due  notice  of  the 
time  and  place  of  holding  such  meetings,  and  the  object  thereof,  shall 
be  delivered  to  such  persons  respectively,  or  sent  to  them  by  mail  when 
their  post-office  address  is  known  to  the  company,  and  also,  by  a  general 
notice  published  in  some  newspaper  in  the  city,  town  or  county  where 
such  company  has  its  principal  office  or  place  of  business;  and  at  said 
meeting  of  stockholders  the  agreement  of  the  said  directors  shall  be 
considered  and  a  vote,  by  ballot,  taken  by  each  company  separately,  for 
the  adoption  or  rejection  of  the  same,  each  share  entitling  the  holder 
thereof  to  one  vote;  and  said  ballot  shall  be  cast  In  person  or  by  proxy, 
and  if  two-thirds  of  all  the  votes  of  all  the  stockholders,  voting  sepa- 
rately, shall  be  for  adoption  of  said  agreement,  then  that  fact  shall  be 
certified  thereon  by  the  secretary  of  the  respective  companies  under  the 
seal  thereof  and  a  certificate  under  the  seal  of  the  company  signed  by 
the  secretary  and  president  certifying  to  the  fact  of  consolidation,  the 
name  to  be  used  by  such  consolidated  company  under  and  by  virtue  of 
the  provisions  of  this  act,  and  the  amount  of  the  authorized  capital  stock 
of  such  consolidated  company  shall  be  filed  in  the  office  of  the  secretary 
of  state,  and  shall  from  thence  be  deemed  and  taken  to  be  evidence  of 
the  agreement  and  act  of  consolidation  of  the  said  companies;  and  a 
copy  of  said  certificate  duly  certified  by  the  secretary  of  state,  under  the 
seal  of  his  office,  shall  be  evidence  of  the  existence  of  said  new  corpora- 
tion. 

20.  Upon  filing  certificate  deemed  one  corporation.  That  upon  the 
making  and  perfecting  the  agreement  and  act  of  consolidation  as  afore- 
said and  filing  the  said  certificate  or  a  copy  with  the  secretary  of  state 
as  aforesaid,  the  several  corporations  parties  thereto,  with  the  amount 
of  capital  stock  set  out  in  said  certificate,  shall  be  deemed  and  taken  to 
be  one  corporation  by  the  name  provided  in  said  agreement  and  act,  pos- 
sessing within  this  state  all  rights,  privileges  and  franchises  and  subject 
to  all  the  restrictions,  disabilities  and  duties  of  each  of  such  corporations 
so  consolidated. 

31.  "WTien  the  rlglits  and  franchises  vest  in  new  corporation.  That 
upon  the  consummation  of  said  act  of  consolidation  as  aforesaid,  all  and 
singular  the  rights,  privileges  and  franchises  of  each  of  said  corpora- 
tions parties  to  the  same,  and  all  property,  real,  personal  and  mixed,  and 
all  debts  due  on  whatever  account,  as  well  as  stock  subscriptions  and 
other  things  in  action  belonging  to  each  of  such  corporations,  shall  be 
taken  and  deemed  to  be  transferred  to  and  vested  in  such  new  corpora- 
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tlon  without  further  act  or  deed;  and  all  property,  all  rights  of  way 
and  all  and  every  other  interest  shall  be  as  effectually  the  property 
of  the  new  corporation  as  they  were  of  the  former  corporations,  par- 
ties to  said  agreement;  and  the  title  to  real  estate,  either  by  deed  or 
otherwise  unJer  the  laws  of  this  state  vested  in  either  of  «uch  cor- 
porations shall  not  be  deemed  to  revert  or  be  in  any  way  ^n^P^ired  by 
reason  of  this  act;  provided,  however,  that  all  rights  of  creditors  and 
all  liens  upon  the  property  of  either  of  said  corporations  shall  be  pre- 
served unimpaired,  and  the  respective  corporations  may  fe  deemed  to 
continue  in  existence  to  preserve  the  same;  and  all  debts,  liabilities  and 
duties  of  either  of  said  companies  shall  thenceforth  attach  to  sa  d  new 
corporation  and  be  enforced  against  it  to  the  same  extent  as  if  said 
debts    liabilities  and  duties  had  been  incurred  or  contracted  by  it. 

22  'suits  against  new  company.  That  suits  may  be  brought  and  main- 
tained against  such  company  in  any  of  the  courts  of  this  state  in  the 
same  manner   as  against  other  railroad  companies  therein. 

23  Proceedings  in  case  of  dissenting  stockholders.  That  any  stock- 
holder of  any  company  hereby  authorized  to  consolidate  with  any  other 
who  shall  refuse  to  convert  his  stock  into  the  stock  of  the  consolidated 
company,  may  at  any  time  within  thirty  days  after  the  adoption  of  the 
said  agreement  of  consolidation  by  the  stockholders,  as  is  in  this  act  pro- 
vided apply,  by  petition,  to  the  circuit  court  of  the  county  in  which  the 
chief 'office  of  said  company  may  be  kept,  or  to  a  judge  of  said  court  in 
vacation  if  no  such  court  sits  within  the  said  period,  on  reasonable 
notice  to  said  company,  to  appoint  three  disinterested  persons  to  esti- 
mate the  damage,  if  any,  done  to  such  stockholder  by  said  proposed  con- 
solidation, and  whose  award,  or  that  of  a  majority  of  them,  when  con- 
firmed by  the  said  court,  shall  be  final  and  conclusive,  and  the  persons 
so  appointed  shall  also  appraise  said  stock  of  such  stockholder  at  the 
full  market  value  thereof,  without  regard  to  any  depreciation  or  appre- 
ciation in  consequence  of  the  said  consolidation,  and  the  said  company 
may,  at  its  election,  either  pay  to  the  said  stockholder  the  amount  of 
damages  so  found  and  awarded,  if  any,  or  the  value  of  the  stock  so  as- 
certained and  determined,  and  upon  the  payment  of  the  value  of  the 
stock  as  aforesaid,  the  said  stockholder  shall  transfer  the  stock  so  held 
by  him  to  said  company,  to  be  disposed  of  by  the  directors  of  said  com- 
pany, or  to  be  retained  for  the  benefit  of  the  remaining  stockholders, 
and  in  case  the  value  of  said  stock  as  aforesaid  is  not  so  paid  within 
thirty  days  from  the  filing  of  the  said  award  and  confirmation  by  said 
court  and  notice  to  said  company  the  damages  so  found  and  confirmed 
shall  be  a  judgment  against  said  company,  and  collected  as  other  judg- 
ments in  said  court  are,  by  law,  recoverable. 

24.  How  capital  stock  may  be  increased.  That  the  corporation  created 
or  consolidated  under  this  act  may  increase  its  capital  stock  to  such 
amount  as  may  be  determined  by  its  board  of  directors;  provided,  that 
such  corporation  shall,  previous  to  the  issuing  of  any  such  stock,  file  in 
the  office  of  the  secretary  of  state  of  this  state  a  certificate,  signed  by 
its  president  and  under  its  corporate  seal,  attested  by  its  secretary,  set- 
ting forth  the  amount  of  the  proposed  increase  of  capital  stock  and  the 
number  of  shares  into  which  the  same  is  to  be  divided,  and  also  the  as- 
sent in  writing  of  stockholders  owning  at  least  two-thirds  in  value  of 
the  existing  capital  stock  to  said  proposed  increase  of  capital  stock. 

25.  Consolidated  company  authorized  to  issue  bonds.  That  in  all  cases 
of  consolidation  of  two  or  more  railway  companies  under  and  by  virtue 
of  the  provisions  of  this  act,  the  said  consolidated  company  shall  have 
power  and  authority  to  issue  bonds,  registered  or  with  coupons  or  inter- 
est certificates  thereto  attached,  or  both,  to  an  amount  sufficient  to  cover 
all  Indebtedness  of  the  company  so  consolidated,  and  to  aid  in  the  com- 
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pletion  and  equipment  of  said  railway,  to  secure  the  payment  of  which 
it  shall  be  lawful  for  them  to  create  a  mortgage  covering  their  corporate 
franchises,  rights,  privileges,  property,  assets,  real  and  personal;  pro- 
vided, that  the  bonds  shall  not  bear  a  greater  rate  of  interest  than  six 
per  centum  per  annum;  the  bonds  so  issued  may  be  given  in  lieu,  ex- 
change and  satisfaction  of  and  for  all  bonds  or  other  debts  against  the 
companies  thus  consolidated,  upon  such  terms  as  may  be  agreed  upon  by 
and  between  the  holders  of  said  debts  or  claims. 

26.  Consolidated  company  may  borro^v  money,  limitations.  That  in  all 
cases  of  such  consolidation  under  and  by  virtue  of  the  provisions  of  this 
act  that  said  companies  shall  have  the  right  to  borrow  from  time  to 
time  such  sum  or  sums  of  money  as  may  be  necessary  for  the  accom- 
plishment of  the  objects  of  such  corporation  not  exceeding  at  any  one 
time  the  total  amount  of  the  authorized  capital  stock  of  such  corporation, 
and  for  the  repayment  thereof  may  issue  bonds  registered  or  with  cou- 
pons or  interest  certificates  thereto  attached,  or  both,  secured  by  a  mort- 
gage or  mortgages  covering  all  the  corporate  franchises,  rights,  privi- 
leges, immunities,  assets,  real  and  personal,  of  such  mortgagor  cor- 
poration. 

27.  Any  corporation  may  borrow  money  on  bond  and  morteaKe.  That 
any  corporation  created  under  this  act  may  borrow  from  time  to  time 
such  sum  or  sums  of  money  as  may  be  necessary  for  the  accomplish- 
ment of  the  objects  of  such  corporation  not  exceeding  at  any  one  time 
the  total  amount  of  the  authorized  capital  stock  of  such  corporation,  or 
any  increase  thereof,  and  to  secure  the  repayment  thereof,  or  of  any 
part  or  portion  thereof,  may  issue  bonds  registered  or  with  coupons  or 
interest  certificates  thereto  attached,  or  both,  secured  by  a  mortgage  of 
any  or  all  of  its  franchises,  real  estate  or  personal  property.  Including 
stocks  and  securities  of  such  corporation  or  of  any  other  corporation 
whose  stocks  or  securities  it  owns,  which  mortgage  may  be  recorded  as 
mortgages  of  real  estate  are  or  hereafter  may  be  by  law  required  to  be 
recorded  in  the  oflfice  of  the  clerk  or  register  of  deeds  of  the  county  or 
counties  in  which  the  railway  or  railways  described  in  said  mortgage 
may  be  located,  and  in  the  ofllce  of  the  clerk  or  register  of  deeds  of  the 
county  in  which  the  principal  office  of  such  corporation  is  situate,  and 
such  record  or  the  lodgment  of  such  mortgage  in  such  clerk's  or  regis- 
ter's office  for  record  shall  have  the  same  force,  operation  and  effect  as 
to  all  judgment  creditors,  purchasers  or  mortgagees  in  good  faith,  as 
the  record  of  lodgment  for  that  purpose  of  mortgages  of  real  estate  now 
have,  although  such  mortgage  may  not  have  been  executed,  proved  or  re- 
corded as  a  chattel  mortgage. 

2S.  Corporation  Khnll  not  plead  HHury.  That  no  corporation  or  corpo- 
rations issuing  bonds  under  the  provisions  of  this  act  shall  plead  any 
statute  or  statutes  against  usury  in  any  court  of  law  or  equity  in  any 
suit  instituted  to  enforce  the  payment  of  such  bonds  or  mortgages. 

29.  May  issue  stock  to  pay  for  property.  That  the  directors  of  any 
company  incorporated  under  this  act  may  purchase  and  hold  real  and 
personal  property  necessary  and  convenient  for  the  business  of  such 
company,  and  also  the  stocks  and  securities  of  other  corporations,  and 
issue  stock  to  the  amount  of  the  value  thereof,  in  payment  therefor,  and 
the  stock  so  issued  shall  be  declared  and  be  taken  to  be  full-paid  stock, 
and  shall  not  be  liable  to  any  further  call,  neither  shall  the  holder 
thereof  be  liable  for  any  further  payments  or  assessments  upon  such 
stock;  and  such  stocks  shall  have  legibly  stamped  upon  the  face  thereof, 
"issued  for  property  purchased,"  and  in  all  statements  and  reports  of 
the  company  to  be  published,  such  stock  shall  not  be  reported  or  stated 
as  being  issued  for  cash  paid  into  the  company,  but  shall  be  reported 
according  to  the  fact. 
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30.  When  limit  of  time  not  be  computed.  That  whenever  any  company 
incorporated  under  this  act  shall  have  a  duty  imposed  upon  it,  or  a 
privilege  which  it  is  authorized  to  exercise,  and  there  is  a  limited  time 
within  which  such  duty  is  to  be  discharged  or  such  privilege  exercised, 
and  such  company  may  be  restrained  by  the  decree,  order  or  writ  of  any 
court  from  the  discharge  of  such  duty,  or  prevented  by  the  omission  of 
any  board  of  aldermen,  common  council  or  body  having  control  of  streets 
or  highways,  or  other  governing  body  of  any  city,  town,  borough,  village, 
township  or  county  to  give  any  consent  required  by  this  act;  for  the 
exercise  of  any  privilege  conferred  by  this  act,  then  so  much  of  the 
time  aforesaid  during  which  such  restraint  exists,  or  such  omission  con- 
tinued, shall  not  be  computed,  as  any  portion  of  the  time  limited  for  the 
discharge  of  such  duty  or  the  exercise  of  such  privilege. 

31.  May  cliange  gauge  o£  track.  That  any  corporation  created  under 
this  act,  whether  by  consolidation  or  otherwise,  may  change  the  gauge 
or  width  of  track  of  any  railway  consolidated  therewith  or  leased  thereto. 

32.  Consent  given  by  resolution  or  ordinance  has  force  of  contract. 
That  any  consent  required  by  this  act  to  be  given  by  any  public  body 
may  be  given  by  a  resolution  or  ordinance  of  such  body,  which  consent, 
when  accepted  by  any  corporation  created  under  this  act  in  a  writing 
under  its  corporate  seal,  filed  with  the  clerk  of  such  body,  or  in  the  office 
of  the  clerk  of  the  county  in  which  such  body  exists,  shall  have  the  force 
and  effect  of  a  contract. 

33.  Repealer.  That  all  acts  and  parts  of  acts  inconsistent  with  this 
act,  to  the  extent  of  such  inconsistency,  be  and  the  same  are  hereby 
repealed,  and  that  this  act  shall  take  effect  immediately. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  to  authorize  the  for- 
mation OF  TRACTION  COMPANIES  FOR  THE  CONSTRUCTION  AND  OPERA- 
TION OF  STREET  RAILWAYS  OR  RAILROADS  OPERATED  AS  STREET  RAIL- 
WAYS AND  TO  REGULATE  THE  SAME,"  APPROVED  MARCH  FOURTEENTH, 
ONE   THOUSAND  EIGHT  HUNDRED   AND   NINETY-THREE.l 

1.  Merger  of  adjacent  street  railways.  "Whenever  a  corporation  formed 
under  the  provisions  of  the  act  to  which  this  act  is  a  supplement  operat- 
ing a  street  railway  or  street  railways  in  this  state  shall  own  at  least 
three-fourths  of  all  the  outstanding  capital  stock  of  any  other  corpora- 
tion of  this  state  owning  or  operating  a  street  railway  or  street  rail- 
ways in  this  state,  and  the  lines  of  street  railways  so  ovrned  or  operated 
by  such  corporations  shall  be  adjacent  to  each  other  or  would  if  united 
form  one  continuous  line  or  system,  a  merger  of  the  property  and  fran- 
chises of  the  last-mentioned  corporation  into  those  of  the  first-mentioned 
corporation  may  be  effected  by  a  unanimous  resolution  of  each  of  the 
boards  of  directors  of  such  corporations;  provided,  that  the  holders  of 
every  share  of  the  capital  stock  of  the  merging  corporation  not  owned 
by  the  corporation  with  which  such  merger  is  to  be  effected  shall  con- 
sent to  such  resolution  in  writing. 

2.  "When  merger  takes  effect.  Upon  filing  in  the  office  of  the  secretary 
of  state  a  certificate  under  the  seals  of  such  corporations  attested  by 
their  respective  presiding  officers,  setting  forth  the  said  resolution  and 
accompanied  by  such  consent  in  writing,  the  corporation  whose  stock 
is  owned  as  aforesaid,  and  to  the  merger  of  which  consent  is  so  given 
with  all  its  property,  rights  and  franchises,  shall  be  merged  into  and 
transferred   to   the   corporation    owning   such    stock,   and   thereafter    the 


1 — Approved  March  23,   1900,  P.  L.   1900,  p.  328,   c.   138. 
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separate  corporate  existence  of  such  merged  corporation  shall  cease  and 
determine  (except  as  hereinafter  provided),  and  all  the  property,  rights 
and  franchises  of  such  merged  company  shall  pass  to,  and  be  owned  and 
possessed  by,  the  corporation  Into  which  they  are  thus  merged,  and  shall 
be  enjoyed  by  it  during  the  period  of  its  corporate  existence;  provided 
that  all  rights  of  creditors,  and  all  liens  upon  the  property  of  such 
merged  corporation  shall  be  preserved  unimpaired,  and  such  merged 
corporation  may  be  deemed  to  continue  in  existence  in  order  to  preserve 
the  same,  and  all  debts,  liabilities  and  duties  of  such  merged  corporation 
shall  thenceforth  attach  to  the  corporation  into  which  such  merger  has 
been  made,  and  may  be  enforced  against  it  to  the  same  extent  as  if  such 
debts,  liabilities  and  duties  had  been  incurred  or  contracted  by  It;  and  In 
every  case  of  such  merger  the  capital  stock  of  the  merged  corporation 
shall  become  void,  and  the  holders  thereof  shall  surrender  the  same  for 
cancellation. 

3.  Limit  of  existence,  extension.  In  case  any  corporation  has  been  or 
shall  be  formed  by  the  consolidation  or  merger  of  corporations  under 
the  provisions  of  the  act  to  which  this  act  is  supplement,  such  corpora- 
tion so  formed  may  file  in  the  office  of  the  secretary  of  state  a  certificate 
under  its  common  seal,  attested  by  the  signature  of  its  presiding  officer, 
declaring  its  desire  that  the  period  of  its  existence  shall  be  limited  to 
the  term  to  be  specified  therein,  not  to  exceed  the  period  of  existence  of 
one  of  the  corporations  so  consolidated  or  merged,  and  thereafter  all 
the  rights,  privileges  and  franchises  of  such  corporation  and  of  the 
several  corporations  so  consolidated  or  merged,  whether  acquired  by 
consolidation  or  merger  or  otherwise,  shall  be  extended,  and  shall  con- 
tinue in  accordance  with  such  certificate  for  the  term  named  therein. 

4.  Time  wlien  act  tnltes  eflfeet.     This  act  shall  take  effect  immediately. 


A  SUPPLEMENT  TO  an  act  entitled  "an  act  to  authorize  the  for- 
mation OF  traction  companies  for  the  CONSTRrCTION  AND  OPERA- 
TION OF  STREET  RAILW^ATS,  OR  RAILROADS  0PERATI;D  AS  STREET  RAIL- 
WAYS, AND  TO  REOULATE  THE  SAME,"  APPROVED  MARCH  FOUR- 
TEENTH,  ONE  THOUSAND  EIGHT  HUNDRED  AND  NINETY-THREE.  1 

1.  Route  may  be  changed  by  fllinf?  amended  map  and  description.     Any 

company  organized  under  the  provisions  of  the  act  to  which  this  Is  a 
supplement,  may  at  any  time  change  tlie  location  of  the  route  of  any 
new  line  of  railway,  or  any  extension  of  any  existing  railway,  shown  on 
the  map  thereof  filed  in  the  office  of  secretary  of  state,  or  any  part  of 
the  route  of  any  such  new  line  or  extension,  by  filing  an  amended  map 
showing  such  change  and  alteration  of  location,  in  the  office  of  the  secre- 
tary of  state,  together  with  an  amended  description  of  the  route  of  such 
new  line  or  extension,  as  changed. 

2.  Acquisition  of  land  for  proposed  route.  It  shall  be  lawful  for  any 
company,  upon  making  such  change  as  aforesaid  and  filing  such  amended 
map  and  description,  to  acquire  by  purchase,  or  by  condemnation  in  the 
same  way  and  manner  as  if  it  had  been  included  in  the  route  before  it 
was  so  changed,  if  agreement  cannot  be  made  with  the  owner  for  the  use 
or  purchase  thereof,  sucli  land  or  lands  or  such  easements  therein  as  may 
be  necessary  for  the  accomplishment  of  such  change;  provided,  the  said 
land  shall  not  exceed  in  width,  or  the  easement  therein  exceed  in  extent, 
that  which  Is  now  provided  for  in  the  act  to  which  this  is  a  supplement. 

3.  Laud  to  revert  to  owner.  In  case  such  company  has  acquired  by 
condemnation  any  land  or  easement  therein  along  the  original  route  so 
changed  as  aforesaid,  so  much  of  said  land  so  acquired  as  aforesaid  as 


1 — Approved  April  9,  1908,  P.  L.  1908,  p.  205,  c.  136. 
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Is   not   within    the   amended   route   shall   upon    the   construction    of   such 
railway  along  said  amended  route  revert  to  the  original  owners  thereof. 

4.  Consents  necessary.  Nothing  in  this  act  contained  shall  be  con- 
strued to  allow  such  company  to  use  any  portion  of  any  public  street, 
avenue,  park,  parkway  or  other  public  place,  within  such  amended  route 
without  first  obtaining  consent  of  abutting  property  owners  and  from 
the  proper  municipal  authorities  as  now  provided  by  law. 

5.  Time  when  act  takes  effect.     This  act  shall  take  effect  Immediately. 


A  SUPPLEMENT  to  an  act  entitled,  "an  act  to  atthorize  the  for- 
mation OF  TRACTION  COMPANIES  FOR  THE  CONSTRUCTION  AND  OPERA- 
TION OF  STREET  RAILWAYS,  OR  RAILROADS  OPERATED  AS  STREET  RAIL- 
WAYS, AND  TO  REGULATE  THE  SAME,"  APPROVED  MARCH  FOURTEENTH, 
ONE   THOUSAND   EIGHT   HUNDRED  AND   NINETY-THREE. 1 

1.  How  corporation  organized.  That  whenever  three  or  more  persons 
desiring  to  create  themselves  into  a  corporation  under  the  act  to  which 
this  is  a  supplement,  have  made  a  certificate,  in  writing,  in  which  it  is 
set  forth  that  such  persons  have  formed  themselves  into  a  corporation 
under  said  act,  and  have  executed,  acknowledged  and  filed  said  certifi- 
cate, and  paid  to  the  treasurer  of  the  state  of  New  Jersey  the  amount 
with  which  said  company  was  to  commence  business  as  required  by  the 
provisions  of  said  act,  the  said  persons,  so  associated,  their  successors 
or  assigns,  shall,  from  the  time  of  the  commencement  fixed  in  said  cer- 
tificate and  until  the  expiration  of  the  time  therein  expressed,  be  incor- 
porated into  a  company  by  the  name  mentioned  In  said  certificate  for 
all  the  purposes  mentioned  and  set  forth  in  said  act,  and  such  corpora- 
tion shall,  from  the  time  of  commencement  fixed  in  said  certificate,  be 
possessed  of  all  the  powers,  rights  and  privileges  granted  by  said  act  to 
any  corporation  organized  thereunder. 

2.  Company  to  have  all  powers,  rli;hts  and  privileges  without  regard 
to  certificate.  That  whenever  any  certificate  of  incorporation  or  articles 
of  association  of  any  company  organized  under  the  provisions  of  the  act 
to  which  this  is  a  supplement  shall  contain  a  description  or  designation 
of  a  line  of  railway  or  the  routes  or  length  of  the  same  as  proposed  to 
be  constructed  and  operated  by  said  company,  such  description  or  desig- 
nation shall  not  limit  or  restrict  the  powers  of  such  company,  but  such 
company  shall  be  possessed  of  all  the  powers,  rights  and  privileges 
granted  to  all  corporations  organized  under  said  act,  with  the  same  force 
and  effect  as  if  said  description  or  designation  had  not  been  inserted  in 
said  certificate  or  articles  of  association,  and  any  such  company  having 
heretofore  applied  to  the  proper  municipal  authority  in  any  city,  town, 
borough,  village,  township  or  county  in  this  state,  and  having  been 
granted  a  location  to  build,  maintain  and  operate  a  railway  conformably 
to  the  route  or  routes  designated  in  the  description  of  the  route  or  routes 
of  such  railway  or  extension  thereof,  and  its  map  or  maps  exhibiting  the 
same  filed  in  the  office  of  the  secretary  of  state,  such  company  shall  have 
the  power  and  authority  to  build,  maintain  and  operate  a  railway,  with 
the  necessary  appliances  therefor,  in  accordance  with  the  provisions  of 
the  act  to  which  this  is  a  supplement,  in,  along  and  upon  any  street  or 
highway  In  accordance  with  such  location  granted  as  aforesaid,  notwith- 
standing any  description,  designation  or  limitation  of  any  line  of  rail- 
way or  route  or  length  thereof  contained  in  the  certificate  of  organiza- 
tion or  articles  of  association  of  such  company. 

3.  Time  when  act  takes  elfect.  That  this  act  shall  take  effect  imme- 
diately. 


1 — Approved  May  16,  1894,  P.  L.  1894,  p.  359,  c.  235;  G.  S.,  p.  3245. 
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MISCELLANEOUS   ACTS. 

AN  ACT  TO  PROVIDE  FOR  THE  BETTER  PROTECTION  OF  THE  DBIVERS  OF 
HORSE  CARS  ON  STREET  PASSENGER  RAILROADS  IN  THE  CITIES  AND 
TOWNS  OF  TBnS  STATE. 1 

1.  Hone  car  railroads  to  provide  iieats  for  drivers  of  cars.  That  here- 
after all  horse  car  passenger  railroads  in  the  cities  and  towns  of  this 
state  shall  provide  a  proper  seat  upon  the  front  platform  of  each  car, 
for  the  use  of  the  driver  on  such  car  when  driving  the  same,  under  rea- 
sonable restrictions  by  the  company  operating  such  car  as  to  the  use  of 
the  said  seat  in  goins  up  or  down  grade  or  otherwise. 

2.  Penalty  for  failure  to  oomply  ivlth  requirements.  That  any  such 
company  failing  to  comply  with  the  requirements  of  the  first  section  of 
this  act  shall  be  liable  to  a  penalty  of  twenty-five  dollars  for  each  day 
any  car  belonging  to  them  shall  be  in  use  without  such  seat,  to  be  recov- 
ered in  an  action  of  debt  before  any  justice  of  the  peace  or  district  court 
in  the  county  or  city  where  such  railroad  may  be,  by  any  person  suing 
for  the  same;  one-half  of  said  forfeiture  to  be  paid  to  the  county  treas- 
urer of  the  county  where  such  suit  Is  brought  and  one-half  to  the  person 
who  shall  prosecute  the  same  to  effect. 


AN    ACT    TO    REGULATE    FARES    ON    HORSE   CARS    IN    CITIES    OF    THE    FIRST 
CLASS    IN   THIS    STATE.2 

1.  Horse  car  fares  not  to  exceed  five  cents,  penalty.  That  it  shall  not  be 
lawful  for  any  horse  car  railroad  company,  whether  organized  under  gen- 
eral laws  or  special  charter,  owning  or  operating,  whether  as  lessee  or 
otherwise,  any  horse  railroad  in  cities  of  the  first  class  in  this  state  to 
charge  or  collect  more  than  five  cents  for  each  passenger  for  the  whole 
distance  carried,  within  the  limits  of  any  municipal  corporation  of  this 
state,  under  penalty  of  one  hundred  dollars  for  each  and  every  offense, 
to  be  recovered  in  an  action  of  debt  by  any  person  who  may  sue  for  the 
same  in  any  court  of  competent  jurisdiction,  one-half,  with  the  costs  of 
prosecution,  to  go  to  the  prosecutor,  and  the  other  half  to  the  use  of  the 
municipal  corporation  within  the  limits  whereof  said  offense  shall  be 
committed. 

2.  Repealer.  That  all  acts  and  parts  of  acts,  general  or  special,  incon- 
sistent with  the  provisions  of  this  act,  be  and  the  same  are  hereby  re- 
pealed. 

3.  Time  when  act  talces  effect.  That  this  act  shall  be  a  public  act,  ap- 
plying to  cities  of  the  first  class,  and  shall  take  effect  on  the  first  day  of 
May  next. 


AN    ACT    CONCERNING    HORSE    RAILR0ADS.3 

1.  Horse  railroad  companies  may  increase  capital  stock.  That  it  shall 
be  lawful  for  horse  railroad  companies,  by  a  vote  of  a  majority  (in  value) 
of  all  the  stockholders  thereof,  to  increase  their  capital  stock  to  any 
amount  not  greater  than  double  the  number  of  shares  authorized  by  law 


1 — Approved  March   3,   1882,   P.   L.    1882,   p.   43,   c.   40;  G.  S.,  p.   3209. 
2 — Approved  March   28,  1882,  P.  L.  1882,  p.  201,  c  141;  G.  S.,  p.  3209. 
3 — Approved  March  23,  1883,  P.  L.  1883,  p.  41.  c.   197;  G.  S.,  p.  3209. 
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at  the  time  such  increase  shall  be  made,  and  to  dispose  of  the  shares 
representing  such  increase  as  their  respective  boards  of  directors  shall 
determine  to  be  for  the  best  interests  of  said  company. 

2.  Statement  to  be  filed  in  offiee  of  secretary  of  state.  That  any  com- 
pany availing  itself  of  the  provisions  of  this  act  shall  immediately  there- 
after file  in  the  office  of  the  secretary  of  state,  under  its  corporate  seal 
and  attested  by  its  president  and  secretary,  a  statement  setting  forth 
the  amount  of  its  capital  stock  as  originally  authorized,  the  amount  to 
•which  it  shall  have  been  increased,  and  the  number  of  shares  represent- 
ing the  increase  of  capital  as  authorized  by  the  stockholders. 

3.  Time  ^hen  act  takes  effect.  That  this  act  shall  take  effect  imme- 
diately. 


AN   ACT    CONCERNING    STREET    RAILROAD    COMPANIES.  1 

1.  Horse  or  street  railroad  companies  may  increase  capital  stock.  That 
whenever  any  horse  or  street  railroad  company  of  this  state  shall  have 
paid,  or  shall  pay  out  of  its  net  earnings,  from  time  to  time,  its  mort- 
gage bonds  or  other  funded  debt,  or  shall  have  applied  and  used,  or  shall 
apply  and  use,  such  net  earnings  for  the  "extension  of  its  road,  the  lay- 
ing of  additional  tracks,  or  to  the  purchase  of  lands  for  the  necessary 
uses  of  said  company  and  the  improvements  thereof,  such  company  may 
increase  Its  existing  authorized  capital  in  an  amount  equal  to  the  amount 
paid  paid  for,  or  on  account  of,  any  such  bonds  or  other  debt,  and  to  the 
actual  cost  of  any  such  extension  and  improvements;  and  upon  making 
any  such  increase  of  its  capital  stock,  such  company  shall,  within  three 
months  thereafter,  file  with  the  secretary  of  state  a  written  statement 
sworn  to  and  subscribed  by  its  president  and  treasurer,  showing  the 
amount  of  such  increase,  the  amount  so  paid  on  account  of  its  bonds  or 
other  debt  and  the  costs  of  said  extension  and  improvements. 

2.  Authorized  to  use  electric  motors  or  grip  cables.  That  any  street  or 
horse  railway  company  in  this  state  may  use  electric  or  chemical  motors, 
or  grip  cables,  as  the  propelling  power  of  its  cars,  instead  of  horses; 
provided,  it  shall  have  first  obtained  the  consent  of  the  township  commit- 
tee, or  the  municipal  authorities  having  charge  of  the  public  streets  or 
highways  on  which  it  is  proposed  to  use  such  motors  or  grip  cables, 
which  consent  may  be  granted  by  ordinance.  (As  amended  by  P  L.  1893 
p.  241,  c.  129). 

3.  Time  when  act  takes  effect.  That  this  act  shall  take  effect  imme- 
diately. 


AN   ACT    RELATING   TO    STREET   RAILWAYS    WITHIN   INCORPORATED    TOWNS 
AND   BOROUGHS   IN   THIS   STATE.2 

1.  Companies  may  construct  and  operate  street  railways  upon  and 
along  turnpike  roads.  That  any  street  railway  company  duly  organized 
pursuant  to  the  law  may  construct  and  with  horses  may  operate  street 
railways  for  the  transporting  of  passengers  and  chattels  for  hire  upon 
and  along  such  portion  of  any  turnpike  road  as  enters  and  is  located 
within  the  limits  of  any  incorporated  town  or  borough  in  this  state,  and 
upon  and  along  such  portion  of  such  turnpike  as  extends  outside  'such 
limits   for   the   distance   of    thirteen   hundred   yards    in   either    direction, 

1— Approved  March  6,  1886,  P.  L.  1886,  p.  69,  c.  53;  G.  S.    pp    3209    3210 
2— Approved  April  30,   1887,  P.  L.   1887,   p.  240.  c.  175;  G.  S..  p.  3224. 
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after  having  obtained  the  consent  of  the  owners  of  such  turnpike  so  to 
do-  provided,  that  an  ordinance  or  resolution  authorizing  the  construc- 
tion of  such  railway  shall  have  been  first  passed  or  adopted  by  the  com- 
missioners of  any  such  town  or  borough,  and  that  the  written  consents 
of  not  less  than  two-thirds  of  all  the  persons  owning  lands  abutting  on 
such  portion  of  such  turnpike  in  each  and  every  incorporated  town  or 
borough  shall  have  been  first  obtained  and  filed  in  the  office  of  the  clerk 
of  the  county  wherein  such  portion  of  such  turnpike  is  situate. 

::.  Turnpike  or  plank  road  companies  may  sell,  assign  and  convey  por- 
tion of  road.  That  any  turnpike  or  plank  company  may  sell,  convey,  as- 
sign and  by  written  instrument  of  conveyance  transfer  and  set  over  to 
any  such  street  railway  company  any  such  portion  of  any  such  turnpike 
or  plank  road,  together  with  all  rights,  title  and  interest  to  and  in  such 
turnpike  or  plank  road,  together  with  all  franchises  and  appurtenances 
thereto  pertaining,  including  the  right  to  impose  and  collect  tolls  thereon, 
whereof  such  turnpike  or  plank  road  company  shall  be  seized,  enfran- 
chised or  invested,  and  any  such  street  railway  company  may  purchase, 
acquire  title  to,  and  hold  and  enjoy  the  same,  and  may  become  invested 
and  enfranchised  with,  and  may  exercise  all  such  franchises  and  rights, 
to  the  same  extent,  and  fully  and  in  similar  manner,  as  theretofore  held, 
enjoyed  and  exercised  by  such  turnpike  or  plank  road  company,  and  sub- 
ject to  the  same  penalties  and  liabilities  thereto  attached  for  failure  to 
maintain  such  road  in  good  condition  and  repair;  provided,  that  the  pro- 
visions of  this  section  shall  not  take  effect  until  the  provisions  of  the 
first  section  shall  have  been  fully  complied  with. 

3.  Track  constructed  on  road  not  to  obstruct  travel  on  turnpike.  That 
the  track  and  roadbed  of  any  such  street  railway  upon  such  turnpike 
road  shall  be  constructed  in  such  manner  as  shall  ofCer  no  unnecessary 
obstruction  to  travel  upon  such  turnpike,  and  where  any  repairs  thereto 
may  afterwards  become  necessary  it  shall  be  the  duty  of  such  street  rail- 
way company  to  make  the  same  without  delay,  and  If  not  so  made,  and 
after  five  days'  notice  shall  have  been  given  to  such  company,  the  com- 
missioners of  the  town  or  borough  wherein  such  repairs  may  be  neces- 
sary may  cause  the  same  to  be  made  at  the  expense  and  charge  of  such 
street  railway  company;  nothing  in  this  act  contained  shall  apply  to  any 
street  railway  within  any  city  of  this  state,  and  the  property  of  such 
street  railway  company  shall  be  liable  to  distraint  therefor. 

4.  Repealer;  time  when  act  takes  effect.  That  all  laws  and  parts  of 
laws  conflicting  herewith,  in  so  far  as  they  conflict  herewith,  are  hereby 
repealed,  and  that  this  act  shall  take  effect  immediately. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  relating  to  street 

RAILWAYS  WmilN  INCORPORATED  TOWNS  AND  BOROUGHS  IN  THIS 
STATE,"  APPROVED  APRIL  THIRTIETH,  ONE  THOUSAND  EIGHT  HUNDRED 
AND   EIGHTY-SEVEN. 1 

1.  Turnpike    companies    may    construct    and    operate    street    railways. 

That  any  turnpike  company  may  construct  and  operate  a  street  railway 
upon  and  along  the  roadbed  of  such  turnpike  company;  provided,  that 
an  ordinance  or  resolution  shall  have  been  first  passed  by  the  board  of 
commissioners,  common  council  or  other  governing  body  of  any  city, 
incorporated  town  or  borough,  if  any,  within  or  through  the  limits 
whereof  such  turnpike  shall  lie  or  extend,  authorizing  such  construc- 
tion. 


1 — Passed  March  31.  1890,  P.  L.  1890,  p.  166.  c.  110;  G.  S.,  p.  3225. 
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2.  May  obtain  additlonnl  right  of  way  and  acquire  lands.  That  such 
company  mav  obtain  and  operate  additional  right  of  way  for  and  by 
their  street  railway,  having  been  thereto  authorized  as  aforesaid,  and 
may  acquire  such  necessary  land  by  purchase  or  condemnation,  as  in 
and  by  their  original  acts  of  incorporation  may  have  been  provided. 

3.  Repealer;  time  when  act  takes  effect.  That  all  acts  or  parts  of  acts 
inconsistent  herewith  be  and  the  same  are  hereby  repealed,  and  that  this 
act  shall  take  effect  immediately. 


AN  ACT  TO   AUTHORIZE   HOKSE   RAILROAD   COMPANIES   INCORPORATED  UN- 
DEB  THE   LAWS  OF   THIS   STATE  TO   MERGE   AND   CONSOLIDATE  THEIB  COR- 
PORATE   FRANCHISES   AND   OTHER  PROPERTY.  1 
1.  Horse    railroad    company    may    consolidate    with    other    companies. 

That  it  shall  be  lawful  for  any  horse  railroad  company  or  corporation 
organized  under  the  laws  of  this  state  to  merge  and  consolidate  Its  capi- 
tal stock,  franchises  and  property,  with  those  of  any  other  horse  rail- 
road company  or  companies  having  lines  of  railway  in  the  same  county, 
which  consolidation  shall  be  made  under  the  conditions,  provisions,  re- 
strictions and  with  the  powers  hereafter  In  this  act  mentioned  and  con- 
tained, that  is  to  say: 

I.  Directors  may  enter  Into  Joint  aRrecnient  for  connolldatlon.  The 
d'rectors  of  the  several  corporations  proposing  to  consolidate  may  enter 
into  a  Joint  agreement,  under  the  corporate  seal  of  the  company,  for  the 
consolidation  of  said  companies  and  railroads,  and  prescribing  the  terms 
and  conditions  thereof,  the  mode  of  carrying  the  same  Into  effect,  the 
name  of  the  new  corporation;  the  number  and  names  of  the  directors 
and  other  officers  thereof,  and  who  shall  be  the  first  directors  and  offi- 
cers and  their  places  of  residence;  the  number  of  shares  of  the  capital 
stock-  the  amount  or  par  value  of  each  share,  and  the  manner  of  con- 
verting the  capital  stock  of  each  of  the  said  companies  Into  the  new 
corporation,  and  how  and  when  directors  and  officers  shall  be  chosen, 
with  such  other  details  as  they  shall  deem  necessary  to  perfect  such  new 
organization  and  the  consolidation  of  of  said  companies  or  railroads; 

II  Asreement  to  be  submitted  to  the  stockholders  to  be  filed.  Said 
agreement  shall  be  submitted  to  the  stockholders  of  each  of  said  com- 
panies or  corporations  at  a  meeting  thereof,  called  separately,  for  the 
purpose  of  taking  the  same  Into  consideration;  due  notice  of  the  time 
and  place  of  holding  such  meeting,  and  the  object  thereof,  shall  be  de- 
livered to  such  persons  respectively,  or  sent  to  them  by  mail,  when  their 
post-office  address  is  known  to  the  company,  and  also  by  a  general 
notice  published  In  some  newspaper  in  the  city  where  such  company  has 
its  principal  office  or  place  of  business;  at  said  meeting  of  stockholders 
the  agreement  of  the  said  directors  shall  be  considered,  and  a  vote  by 
ballot  taken  by  each  company  separately,  for  the  adoption  or  rejection 
of  the  same,  each  share  entitling  the  holder  thereof  to  one  vote,  and  said 
ballots  shall  be  cast  In  person  or  by  proxy,  and  if  three-fourths  of  all 
the  votes  of  all  the  stockholders  of  each  company  voting  separately 
shall  be  for  adoption  of  said  agreement,  then  that  fact  shall  be  certified 
thereon  by  the  secretary  of  the  respective  companies,  under  the  seal 
thereof;  and  the  agreement  so  adopted  or  a  certified  copy  thereof  shall 
be  filed  in  the  office  of  the  secretary  of  state,  and  shall,  from  thence,  be 
deemed  and  taken  to  be  the  agreement  and  act  of  consolidation  of  the 
said  companies;  and  a  copy  of  said  agreement  and  act  of  consolidation. 


l_Approved  February  21.  188S,  P.  L.  1888,  p.  74.  c.  48;  G.  S.,  p. 


3225. 
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duly  certified  by  the  secretary  of  state,  under  the  seal  thereof,  shall  be 
evidence  of  the  existence  of  said  new  corporation. 

2.  When    agreemeut    perfected    and    filed    be    deemed    one    corporation. 

That  upon  making  and  perfecting-  the  agreement  and  act  of  consolida- 
tion, as  provided  in  the  preceding  section,  and  filing  the  same  or  a  copy 
with  the  secretary  of  state  as  aforesaid,  the  several  corporations  par- 
ties thereto  shall  be  deemed  and  taken  to  be  one  corporation,  by  the 
name  provided  in  said  agreement  and  act,  possessing  all  rights,  privi- 
leges and  franchises,  and  subject  to  all  the  restrictions,  disabilities  and 
duties  of  each  of  such  corporations  so  consolidated;  and  if  there  shall  be 
any  difference  in  gauge  or  width  of  track  of  said  railroads  so  consoli- 
dated, the  same  may  be  changed  and  harmonized  as  the  board  of  di- 
rectors shall  prescribe. 

3.  CoHHOlIdatlon  consummated;  rights  and  property  vested  In  new  cor- 
poration. That  upon  the  consummation  of  said  act  of  consolidation  as 
aforesaid,  all  and  singular  the  rights,  privileges,  and  franchises  of  each 
of  said  corporations,  parties  to  the  same,  and  all  property,  real,  personal 
and  mixed,  and  all  debts,  due  on  whatever  account,  as  well  as  of  stock 
subscriptions,  shall  be  taken  and  deemed  to  be  transferred  to  and  vested 
In  such  new  corporation,  without  further  act  or  deed:  and  all  property, 
all  rights  of  way,  and  all  and  every  other  interests  shall  be  effectually 
the  property  of  the  new  corporation  as  they  were  of  the  former  cor- 
porations, parties  by  said  agreement,  and  the  title  to  real  estate,  either 
by  deed  or  otherwise  under  the  laws  of  this  state,  vested  in  either  of 
such  corporations,  shall  not  be  deemed  to  revert,  or  be  in  any  way  im- 
paired by  reason  of  this  act;  provided,  however,  that  all  rights  of 
creditors  and  all  liens  upon  the  property  of  either  of  said  corporations 
shall  be  preserved  unimpaired,  and  the  respective  corporations  may  be 
deemed  to  continue  in  existence  to  preserve  the  same;  and  all  debts, 
liabilities  and  duties  of  either  of  said  companies  shall  thenceforth  at- 
tach to  said  new  corporation,  and  be  enforced  against  it  to  the  same  ex- 
tent as  if  said  debts,  liabilities  and  duties  had  been  incurred  or  con- 
tracted by  it. 

4.  Salts  aeainst  new  company.  That  suits  may  be  brought  and  main- 
tained against  such  new  company  in  any  of  the  courts  of  this  state,  in 
the  same  manner  as  against  other  railroad  companies  therein. 

5.  Subject  to  taxation.  That  such  consolidated  company  and  all  its 
real  estate  and  other  property  shall  be  subject  to  taxation  and  assessed 
in  the  manner  provided  by  law  for  the  taxation  and  assessment  of  the 
property  of  other  horse  railroad  companies. 

6.  Stoclcholders,  refusinfc  to  convert  stock  into  new  company,  may  pro- 
ceed to  have  damaKCs  estimated.  That  any  stockholder  of  any  company 
hereby  authorized  to  consolidate  with  any  other,  who  shall  refuse  to 
convert  his  stock  into  the  stock  of  the  consolidated  company  may,  at  any 
time  within  thirty  days  after  the  adoption  of  the  said  agreement  of  con- 
solidation by  the  stockholders  as  in  this  act  provided,  apply  by  petition, 
to  the  court  of  common  pleas  of  the  county  in  which  the  chief  office  of 
said  company  may  be  kept,  or  to  a  judge  of  said  court  in  vacation,  if  no 
such  court  sits  within  said  period,  on  reasonable  notice  to  said  company, 
to  appoint  three  disinterested  persons  to  estimate  the  damage,  if  any, 
done  to  such  stockholder  by  said  proposed  consolidation,  and  whose 
award  or  that  of  a  majority  of  them,  when  confirmed  by  the  said  court, 
shall  be  final  and  conclusive,  and  the  person  so  appointed  shall  also  ap- 
praise said  stock  of  such  stockholder  at  the  full  market  value  thereof, 
without  regard  to  any  depreciation  or  appreciation  in  consequence  of  the 
said  consolidation,  and  the  said  company  may,  at  its  election,  either  pay 
to  the  said  stockholder  the  amount  of  damages  so  found  and  awarded, 
If  any,   or  the  value   of   the   stock  so   ascertained   and   determined,    and 
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upon  the  payment  of  the  value  of  the  stock  as  aforesaid  the  said  stock- 
holder shall  transfer  the  stock  so  held  by  him  to  said  company,  or  be 
retained  for  the  benefit  of  the  remaining  stockholders;  and  in  case  the 
value  of  said  stock  as  aforesaid  is  not  so  paid  within  thirty  days  from 
the  filing  of  said  award  and  confirmation  by  said  court  and  notice  to  said 
company,  the  damages  so  found  and  confirmed  shall  be  a  judgment 
against  said  company,  and  collected  as  other  judgments  in  said  court 
are  by  law  recoverable. 

7.  ConsoUdated  company  may  Issue  bonds.  That  in  all  cases  of  merger 
or  consolidation  of  two  or  more  horse  railroad  companies  under  and  by 
Virtue  of  the  provisions  of  this  act.  the  said  consolidated  company  shall 
have  power  and  authority  to  issue  bonds  with  coupons  or  interest  cer- 
tificates thereto  attached,  to  an  amount  sufllcient  to  cover  all  the  in- 
debtedness of  the  companies  so  merged  and  consolidated,  and  to  aid  in 
the  completion,  reconstruction  and  better  equipment  of  said  railroads, 
to  secure  the  payment  of  which  it  shall  be  lawful  for  them  to  create  a 
mortgage  covering  their  corporate  franchises,  rights,  privileges  and 
property,  real  and  personal,  and  said  mortgage  shall  be  a  valid  lien, 
when  properly  executed  and  recorded,  upon  the  property  described;  pro- 
vided, that  the  bonds  shall  not  bear  a  greater  rate  of  interest  than  six 
per  centum  per  annum,  and  the  bonds  so  issued  may  be  given  in  lieu,  ex- 
change and  satisfaction  of  and  for  all  bonds,  coupons  or  other  debt's  or 
liabilities  against  the  companies  thus  merged  and  consolidated,  upon 
such  terms  as  may  be  agreed  upon  by  and  between  the  holders  of  said 
debts  or  claims  and  the  board  of  directors  of  said  consolidated  company. 

8.  Time   when   act   takes   effect.     That    this   act   shall    take   effect   im- 
mediately. 


AN  ACT  TO  AUTHORIZE  STREET  RAILWAY  CO:^rPANIES  INCORPORATED  BY 
OR  UKDER  THE  LAWS  OF  THIS  STATE  TO  MERGE  AND  CONSOLIDATE 
THEIR  CORPORATE  FRANCHISES  AND   OTHER   PROPERTY.  1 

1.  Consolidated  company  snbject  to  taxation.  That  it  shall  be  lawful 
for  any  horse  or  other  street  railway  company  or  companies  or  any  com- 
pany or  companies  owning  or  operating  a  railroad  operated  as  a  street 
railway  incorporated  by  or  under  laws  of  this  state,  to  merge  and  con- 
solidate its  corporate  franchises  and  other  property  with  the  corporate 
franchises  and  other  property  of  any  other  horse  or  other  street  railway 
company  incorporated  by  or  under  the  laws  of  this  state,  which  merger 
and  consolidation  may  be  effected  in  the  same  manner  provided  by  the 
Statutes  of  this  state  for  the  merger  and  consolidation  of  horse  railroad 
companies.      (As  amended  by  P.  L.  1893,  p.  129,  c.   69;  G.  S.,  p.  3229.) 

2.  Consolidated  company  snbject  to  taxation.  That  such  consolidated 
company  and  all  its  real  estate,  franchises  and  other  property  shall  be 
subject  to  taxation  and  shall  be  assessed  in  the  manner  provided  by  law 
from  time  to  time  for  the  taxation  and  assessment  of  the  real  estate 
franchises  and  other  property  of  horse  or  other  street  railway  com- 
panies in  this  state. 

3.  Time  when  act  takes  effect.  That  this  act  shall  take  effect  im- 
mediately. 


1— Approved  April  16,  1891,  P.  L.  1891,  p.  455,  c.  237;  G.  S.,  p.  3229. 
N.  J.  Corp.  Law— 38 
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AN  ACT  TO  AUTHORIZE  STREET  RAILWAY  COMPANIES,  OR  COMPANIES  OWN- 
ING RAILROADS  OPERATED  AS  STREET  RAILWAYS  TO  LEASE  THEIB 
PROPERTY  AND  FRANCHISES  TO  ANY  OTHER  STREET  RAILWAY  COM- 
PANY, OR  RAILROAD  COMPANY  OPERATED  AS  A  STREET  RAILWAY,  AND 
TO  ALTHORIZE  THE  LESSEES  TO  PROTIDE  FOR  THE  FINANCIAL  AND 
OTHER  MANAGEMENT  OF  THE  PROPERTY  AND  FRANCHISES  SO  LEASED.l 

1.  Compaules  anthorlzed  to  lease  their  property  and  franchises.  That 
it  shall  and  may  be  lawful  for  any  company  owning  any  street  railway 
or  railways,  or  any  company  owning  any  railroad  company  operated  as 
a  street  railway,  whether  such  lessor  company  or  companies  are  in- 
corporated under  any  general  or  special  act  of  this  state,  to  lease  their 
property  and  franchises  to  any  other  street  railway  company  or  railroad 
operated  as  a  street  railway  created  under  the  laws  of  this  state  and 
such  other  company  or  companies  are  hereby  authorized  to  take  such 
lease  for  such  term  or  terms,  upon  such  condition  or  conditions  as  to 
the  use  and  operation  of  the  property  of  the  lessor  corporation,  the  en- 
joyment of  privileges  of  such  lessor  corporation  according  to  the  pro- 
visions and  restrictions  contained  in  any  general  act,  or  in  the  acts 
under  which  said  lessor  company  was  incorporated;  and  the  amount  of 
rent  to  be  paid  therefor,  and  the  manner  of  making  payment  of  said 
rent,  and  such  other  conditions,  limitations  and  restrictions  as  said  les- 
sor and  lessee  corporations  may  agree  upon;  provided,  that  no  greater 
tolls  or  charges  shall  be  made  or  demanded  by  any  lessee  corporation 
than  were  or  are  authorized  to  be  charged  and  collected  for  the  same 
service  by  the  corporation  or  corporations,  lessor  or  lessors  in  said  lease. 

2.  Proceedlngrs  tvhere  any  stockholder  does  not  assent  to  such  lease. 
That  any  stockholder  of  any  company  or  companies  whose  property  and 
franchises  shall  be  leased  under  the  provisions  of  this  act  who  shall  not 
assent  to  such  lease,  or  who  shall  resist  or  object  to  the  making  thereof, 
may  at  any  time  within  thirty  days  after  the  making  of  such  lease  as  In 
this  act  provided  apply  by  petition  to  the  circuit  court  of  the  county  In 
which  the  chief  office  If  the  lessor  corporation  may  be  kept,  or  to  a 
judge  of  said  court  In  vacation,  if  no  such  court  sits  within  su'ch  period, 
on  reasonable  notice  to  said  company,  to  appoint  three  disinterested  per- 
sons to  estimate  the  damage,  if  any,  done  to  such  stockholder  by  said 
proposed  lease:  and  whose  award,  or  that  of  a  majority  of  them,  when 
confirmed  by  said  court,  shall  be  final  and  conclusive;  and  the  persons 
so  appointed  shall  also  appraise  said  stock  of  such  stockholder  at  the 
full  market  value  thereof  without  regard  to  any  depreciation  or  appreci- 
ation In  consequence  of  the  said  lease;  and  the  said  lessor  company  may, 
at  its  election,  either  pay  to  the  said  stockholder  the  amount  of  damages 
so  found  and  awarded,  if  any,  or  the  value  of  the  stock  so  ascertained 
and  determined,  and  upon  the  payment  of  the  value  of  the  stock  as  afore- 
said the  said  stockholder  shall  transfer  the  stock  so  held  by  him  to  said 
lessor  company  to  be  disposed  of  by  the  directors  of  said  company  or  to 
be  retained  for  the  benefit  of  the  remaining  stockholders;  and  in  case 
the  value  of  said  stock  as  aforesaid  Is  not  so  paid  within  thirty  days 
from  the  filing  of  said  award  and  confirmation  by  said  court,  and  notice 
to  said  lessor  company,  the  damages  so  found  and  confirmed  shall  be  a 
Judgment  against  said  company  and  collected  as  other  judgments  in  said 
court  are,  by  law,  recoverable. 

3.  Lessee  may  purchase,  sell,  etc.  capital  stock  of  other  corporations. 
That  It  shall  and  may  be  lawful  for  any  corporation  or  corporations 
which  shall  become  lessee  of  any  such  railroad  or  railway,  under  the 
provisions  of  this  act,  to  purchase,  hold,  sell,  assign,  transfer,  mortgage, 
pledge,  or  otherwise  dispose  of  the  shares  of  the  capital  stock,  securl- 


1— Approved  March  8,  1893,  P.  L.  1893,  p.  126,  c.  68;  G.  S.,  p.  3230. 
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ties,  or  other  evidences  of  debt  issued  or  created  by  any  other  corpora- 
tion or  corporations  organized  under  the  law  of  this  state,  and  to  exer- 
cise, while  owners  of  such  stock,  securities,  or  other  evidences  of  debt, 
all  the  rights,  powers  and  privileges,  including  the  right  to  vote  on  such 
stock,  which  natural  persons,  being  the  owners  of  such  stock,  securities, 
or  other  evidences  of  debt,  might,  could  or  would  exercise. 

4.  Lessee  may  Increase  its  capital  stock.  That  any  corporation,  so 
becoming  a  lessee  corporation  under  and  by  virtue  of  the  provisions  of 
this  act,  may  increase  its  capital  stock  to  such  amount  as  may  be  de- 
termined by  its  board  of  directors;  provided,  that  such  corporation  shall, 
previous  to  issuing  of  any  such  stock,  file  in  the  office  of  the  secretary 
of  state  a  certificate,  signed  by  its  president  and  under  its  corporate  seal 
attested  by  its  secretary,  setting  forth  the  amount  of  the  proposed  in- 
crease of  capital  stock  and  the  number  of  shares  into  which  the  same  is 
to  be  divided,  and  also  the  assent  in  writing  of  stockholders  owning  at 
least  two-thirds  In  value  of  the  existing  capital  stock  to  said  increase  of 
capital  stock. 

5.  Lessee  may  borrow  money  and  Issue  bonds.  That  any  corporation 
so  becoming  a  lessee  corporation  under  and  by  virtue  of  the  provisions 
of  this  act  shall  have  the  right  to  borrow  from  time  to  time  such  sum  or 
sums  of  money  as  may  be  necessary  for  the  financial  and  other  manage- 
ment of  the  property,  not  exceeding  at  any  one  time  the  total  amount  of 
authorized  capital  stock  of  such  lessee  corporation,  and  for  the  repay- 
ment thereof  may  issue  bonds  registered  or  with  coupons  or  interest 
certificates  thereto  attached  or  both,  secured  by  a  mortgage  or  mort- 
gages, covering  all  the  corporate  franchises,  rights,  privileges,  assets, 
real  and  personal,  of  such  mortgagor  corporation,  Including  stock  and 
securities  of  such  corporation  or  In  any  other  corporation  whose  stock  or 
securities  It  owns,  which  mortgage  may  be  recorded  as  mortgages  of 
real  estates  are  or  hereafter  may  be  by  law  required  to  be  recorded,  in 
the  office  of  the  clerk  or  register  of  deeds  of  the  county  or  counties 
In  which  the  railway  or  railways  described  In  said  mortgage  may  be 
located,  and  In  the  office  of  the  clerk  or  register  of  deeds  of  the  county 
in  which  the  principal  office  of  such  corporation  Is  situate,  and  such 
record  or  the  lodgment  of  such  mortgage  In  such  clerk's  or  register's 
office  for  record  shall  have  the  same  force,  operation  and  effect  as  to  all 
judgment  creditors,  purchasers  or  mortgages  In  good  faith,  as  the  record 
or  lodgment  for  that  purpose  of  mortgages  of  real  estate  now  have, 
although  such  mortgage  may  not  have  been  executed,  proved  or  recorded 
as  a  chattel  mortgage. 

6.  Shall  not  plead  usury.  That  no  corporation  or  corporations  issuing 
bonds  under  the  provisions  of  this  act  shall  plead  any  statute  or  statutes 
against  usury  In  any  court  of  law  or  equity  In  any  suit  instituted  to  en- 
force the  payment  of  such  bonds  or  mortgages. 

7.  Repealer;  time  when  act  takes  effect.  That  all  acts  and  parts  of 
acts  inconsistent  with  this  act,  to  the  extent  of  such  Inconsistency,  be 
and  the  same  are  hereby  repealed,  and  that  this  act  shall  take  effect  im- 
mediately. 


AN   ACT   TO   PROHIBIT   THE   LAYING   OR  CONSTRUCTION   OF  ANY   STREET   OR 

HORSE  RAILROAD  ALONG  THE  STREETS  OF  ANY  MUNICIPALITY  OF  THIS 

STATE   WITHOUT   THE  CONSENT   OF  THE   GOVERNING  BODY  HAVING  THE 

CONTROL   OF   THE    STREETS   IN   SUCH  MUNICIPALITY.! 

1.  Unlawful  to  lay  or  construct  street  or  horse  railroad  without  con- 

aent  of  soTernlngr  body  having  control  of  streets,  etc.     That  hereafter  it 

1— Approved  March  9,  1893,  P.  L.  1893,  p.  144,  c.  75;  G.  S.,  p.  3231. 
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shall  be  unlawful  for  any  street  or  horse  railroad  company  organized 
under  the  act  entitled  "An  act  to  provide  for  the  incorporation  of  horse 
or  street  railway  companies,  and  to  regulate  the  same,"  approved  April 
sixth,  one  thousand  eight  hundred  and  eighty-six.  or  any  special  or  local 
act  authorizing  or  incorporating  any  street  or  horse  railroad  company, 
to  lay  or  construct  any  railroad  track  or  tracks,  or  any  extension  of  the 
same  through  or  along  any  street  of  any  municipality  of  this  state  with- 
out first  obtaining  the  consent  of  the  common  council,  board  of  aldermen, 
board  of  public  works,  or  other  governing  body  having  the  control  of 
the  public  streets,  avenues  or  roads  of  said  municipality,  or  along  the 
streets  of  which  municipality  said  railroad  company  desires  or  intends  to 
construct  its  said  railroad. 

2.  Company  may  forfeit  charter  on  attempt  to  oonBtrnct  street  rail- 
road Trlthont  consent  of  goverulnisr  body.  That  if  any  street  or  horse 
railroad  company.  Incorporated  under  any  general  or  special  act,  shall 
construct  or  attempt  to  construct  any  railroad  through  or  upon  any 
street,  avenue  or  road  of  any  municipality  of  this  state  without  first 
obtaining  the  consent  of  the  city  council,  board  of  aldermen,  board  of 
public  works,  or  other  governing  body  having  the  control  of  the  streets, 
avenues  or  roads  of  said  municipality,  it  shall  be  the  duty  of  the  at- 
torney-general, upon  the  application  of  five  residents  of  any  munici- 
pality wherein  said  street  or  horse  railroad  company  shall  construct  or 
attempt  to  construct  said  railroad,  to  apply  to  the  court  of  chancery  for 
an  order  to  forfeit  the  charter  of  said  street  or  horse  railroad  company, 
which  said  court  of  chancery  may  upon  the  application  make  an  order 
declaring  void  and  of  no  effect  the  charter  or  authority  of  said  railroad 
company  to  construct,  maintain  and  operate  said  railroad,  and  upon  the 
making  and  filing  of  such  order  the  rights  of  said  street  or  horse  rail- 
road company  shall  be  thereupon  forfeited  and  of  no  force. 

3.  Repealer;  time  when  act  takes  effect.  That  all  acts  and  parts  of 
acts,  general,  special  or  local,  inconsistent  with  the  provisions  of  this 
act,  be  and  the  same  are  hereby  repealed,  and  that  this  act  shall  take 
effect  immediately. 


A  SUPPLEMENT  TO  an  act  entitled  "an  act  concerning  street 

RAILROAD     COMPANIES,"     APPROVED     MARCH     SIXTH,     ONE     THOUSAND 
EIGHT   HL'NDRED  AND  EIGHTY-SIX.  1 

1.  [Amends  section  2  of  Act  of  March  6.  18S6,  supra,  p.  589.] 

2.  Municipal  board  may  anthorUe  use  of  poles  In  public  streets.  That 
the  municipal  board,  or  any  county  public  road  board,  or  other  authori- 
ties having  the  charge  or  control  of  any  streets,  highways  or  avenues 
in  any  city,  county,  town  or  township  of  this  state,  may,  when  they  deem 
it  proper,  authorize  the  use  of  poles  located,  or  to  be  located.  In  the  pub- 
lic streets  or  highways  with  wires  strung  thereon  for  the  purpose  of 
supplying  the  motors  with  electricity,  and  when  a  board  grants  such  au- 
thority it  may  in  such  case  prescribe  the  manner  in  which  and  the  places 
where  such  poles  shall  be  located,  and  the  manner  in  which  the  wires 
shall  be  strung  thereon,  and  the  same  may  be  authorized  and  prescribed 
by  ordinance. 

3.  Consent  heretofore  granted  valid-  That  any  consent  heretofore 
granted,  contingent  or  otherwise,  whether  by  resolution  or  in  any  other 
way  by  any  municipality  to  any  street  or  horse  railway  company  to  use 
electric  or  chemical  motors  or  grip  cables  as  the  propelling  power  of  its 
cars,  of  the  construction  and  character  in  such  ordinance  or  resolution 


1— Approved  March  11,  1893,  P.  L.  1893,  p.  241,  c.  129;  G.  S.,  P.  3210. 
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specified,  or  of  which  the  plan  of  construction  has  been  or  may  be  in  any 
way  assented  to  or  approved  by  such  municipal  authorities,  shall  be  as 
valid  and  effectual  as  if  the  same  had  been  granted  pursuant  to  the  pro- 
visions of  this  act  to  the  extent  authorized  by  this  act;  provided,  how- 
ever, that  no  such  consent  heretofore  granted  shall  be  validated  by  virtue 
of  anything  in  this  act  contained,  without  the  assent  and  approval  of 
the  state  board  of  commissioners  of  electrical  subways  first  had  and  ob- 
tained. 

4.  Dntles  of  commissioners  not  curtailed.  That  nothing  in  this  act  con- 
tained shall  curtail,  abridge  or  otherwise  interfere  with  any  of  the 
powers  and  duties  of  the  state  board  of  commissioners  of  electrical  sub- 
ways. 

5.  Repealer;  time  vrlien  act  takes  effect.  That  all  acts  and  parts  of 
acts  inconsistent  with  this  act  be  and  the  same  are  hereby  repealed,  and 
this  act  shall  take  effect  immediately. 


AN  ACT  TO  ENABLE  STREET  RAILWAY  COMPANIES,  OR  COMPANIES  OWNING 
RAILROADS  OPERATED  AS  STREET  RAILWAYS  TO  UNITE  AND  CONSOLI- 
DATE THEIR  CORPORATE  FRANCHISES  AND  OTHER  PROPERTY  WITH 
THOSE  OF  TRACTION  COMPANIES  AND  TO  PRESCRIBE  A  METHOD  THERE- 
FOR. 1 

1.  Company  autliorlzed  to  merge  and  consolidate  with  motor  company. 

That  it  shall  and  may  be  lawful  for  any  street  railway  company  or  other 
company  owning  a  railroad  operated  as  a  street  railway,  incorporated 
under  any  law  of  this  state,  to  merge  and  consolidate  its  property  and 
franchises  with  those  of  any  motor  power  company  created  under  any 
law  of  this  state. 

2.  Consolidation  made  nnder  conditions.  That  said  consolidation  shall 
be  made  under  the  conditions,  provisions,  restrictions  and  with  the  pow- 
ers hereafter  in  this  act  mentioned  and  contained,  that  is  to  say: 

I.  Directors  may  prescribe  terni.s  and  conditions.  The  directors  of  the 
several  corporations  proposing  to  consolidate  may  enter  into  a  joint 
agreement,  under  the  corporate  seal  of  the  company,  for  the  consolida- 
tion of  said  companies  and  railways,  and  prescribing  the  terms  and  con- 
ditions thereof,  the  mode  of  carrying  the  same  into  effect,  the  name  of 
the  new  corporation,  the  number  and  names  of  the  directors  and  other 
ofiicers  thereof,  who  shall  be  the  first  directors  and  ofRcers,  and  their 
places  of  residence,  the  number  of  shares  of  the  capital  stock,  the 
amount  or  par  value  of  each  share  and  the  manner  of  converting  the 
capital  stock  of  each  of  the  said  companies  into  the  new  corporation, 
and  how  and  when  directors  and  ofRcers  shall  be  chosen,  with  such  other 
details  as  they  shall  deem  necessary  to  perfect  such  new  organization 
and  the  consolidation  of  said  companies  or  railways; 

II.  Agreement  submitted  to  stockholders;  procedure.  Said  agreement 
shall  be  submitted  to  the  stockholders  of  each  of  said  companies  or  cor- 
porations at  a  meeting  thereof,  called  separately,  for  the  purpose  of  tak- 
ing the  same  into  consideration;  due  notice  of  the  time  and  place  of 
holding  such  meeting,  and  the  object  thereof,  shall  be  delivered  to  such 
persons  respectively,  or  sent  to  them  by  mail,  when  their  post-ofRce  ad- 
dress is  known  to  the  company;  and,  also,  by  a  general  notice  published 
in  some  newspaper  in  the  city,  town  or  county  where  such  company  has 
Its  principal  office  or  place  of  business;  and  at  said  meeting  of  stock- 
holders the  agreement  of  the  said  directors  shall  be  considered,  and  a 


1 — Approved  March  14,  1S93,  P.  L.  1893,  p.  292,  c.  168;  G.  S.,  p.  3232. 
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vote,  by  ballot,  taken  by  each  company  separately,  for  the  adoption  or 
rejection  of  the  same,  each  share  entitling  the  holder  thereof  to  one  vote; 
and  said  ballots  shall  be  cast  in  person  or  by  proxy,  and  if  two-thirds  of 
all  the  votes  of  all  the  stockholders,  voting  separately,  shall  be  for  adop- 
tion of  said  agreement,  then  that  the  fact  shall  be  certified  thereon  by  the 
secretary  of  the  respective  companies,  under  the  seal  thereof;  and  the 
agreement  so  adopted,  or  a  certified  copy  thereof,  shall  be  filed  in  the 
oflace  of  the  secretary  of  state,  and  shall,  from  thence,  be  deemed  and 
taken  to  be  the  agreement  and  act  of  consolidation  of  the  said  compan- 
ies; and  a  copy  of  said  agreement  and  act  of  consolidation,  duly  certi- 
fied by  the  secretary  of  state,  under  the  seal  of  his  office,  shall  be  evi- 
dence of  the  existence  of  said  new  corporation. 

3.  One  corporation  upon  filing  agreement  vrlth  secretary  of  state. 
That  upon  the  making  and  perfecting  the  agreement  and  act  of  consoli- 
dation, as  provided  in  the  preceding  section,  and  filing  the  same,  or  copy, 
with  the  secretary  of  state  as  aforesaid,  the  several  corporations,  parties 
thereto,  shall  be  deemed  and  taken  to  be  one  corporation,  by  the  name 
provided  in  said  agreement  and  act,  possessing  within  this  state  all 
rights,  privileges  and  franchises,  and  subject  to  all  the  restrictions,  dis- 
abilities and  duties  of  each  of  such  corporations  so  consolidated. 

4.  AVhen  rights  and  franchises  of  each  corporation  deemed  vested  In 
nevr  corporation.  That  upon  the  consummation  of  said  act  of  consoli- 
dation as  aforesaid,  all  and  singular  the  rights,  privileges  and  franchises 
of  each  of  said  corporations,  parties  to  the  same,  and  all  property,  real, 
personal  and  mixed,  and  all  debts,  due  on  whatever  account,  as  well  as 
stock  subscriptions  and  other  things  in  action  belonging  to  each  of  such 
corporations,  shall  be  taken  and  deemed  to  be  transferred  to  and  vested 
In  such  new  corporation  without  further  act  or  deed;  and  all  property, 
all  rights  of  way,  and  all  and  every  other  interests  shall  be  effectually 
the  property  of  the  new  corporation  as  they  were  of  the  former  corpora- 
tions, parties  to  said  agreement;  and  the  title  to  real  estate,  either  by 
deed  or  otherwise,  under  the  laws  of  this  state  vested  in  either  of  such 
corporations  shall  not  be  deemed  to  revert  or  be  in  any  way  impaired 
by  reason  of  this  act;  provided,  however,  that  all  rights  of  creditors  and 
all  liens  upon  the  property  of  either  of  said  corporations  shall  be  pre- 
served unimpaired,  and  the  respective  corporations  may  be  deemed  to 
continue  in  existence  to  preserve  the  same;  and  all  debts,  liabilities  and 
duties  of  either  of  said  companies  shall  thenceforth  attach  to  said  new 
corporation  and  be  enforced  against  it  to  the  same  extent  as  If  said 
debts,  liabilities  and  duties  had  been  incurred  or  contracted  by  It. 

5.  Suits  against  new  company.  That  suits  may  be  brought  and  main- 
tained against  such  new  company  in  any  of  the  courts  of  this  state  in 
the  same  manner  as  against  other  railway  companies  therein. 

6.  Proceedings  in  case  of  dissenting  stockholders.  That  any  stock- 
holder of  any  company  hereby  authorized  to  consolidate  with  any  other, 
who  shall  refuse  to  convert  his  stock  Into  the  stock  of  the  consolidated 
company,  may,  at  any  time  within  thirty  days  after  the  adoption  of  the 
said  agreement  of  consolidation  by  the  stockholders  as  in  this  act  pro- 
vided, apply,  by  petition,  to  the  circuit  court  of  the  county  in  which  the 
chief  office  of  said  company  may  be  kept,  or  to  a  judge  of  said  court  in 
vacation.  If  no  such  court  sits  within  said  period,  on  reasonable  notice  to 
said  company,  to  appoint  three  disinterested  persons  to  estimate  the 
damage.  If  any,  done  to  such  stockholder  by  said  proposed  consolidation, 
and  whose  award,  or  that  of  a  majority  of  them,  when  confirmed  by  the 
said  court,  shall  be  final  and  conclusive,  and  the  persons  so  appointed 
shall  also  appraise  said  stock  of  such  stockholder  at  the  full  market 
value  thereof,  without  regard  of  any  depreciation  or  appreciation  In  con- 
sequence  of  the  said   consolidation,   and   the  said   company  may,   at  Its 
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election,  either  pay  to  the  said  stockholder  the  amount  of  damages  so 
found  and  awarded,  if  any,  or  the  value  of  the  stock,  so  ascertained  and 
determined,  and  upon  the  payment  of  the  value  of  the  stock  as  afore- 
said, the  said  stockholder  shall  transfer  the  stock  so  held  by  him  to 
said  company,  to  be  disposed  of  by  the  directors  of  said  company,  or  be 
retained  for  the  benefit  of  the  remaining-  stockholders;  and  in  case  the 
value  of  said  stock  as  aforesaid  is  not  so  paid  vsrithin  thirty  days  from 
the  filing  of  the  said  award  and  confirmation  by  said  court,  and  notice 
to  said  company,  the  damages  so  found  and  confirmed  shall  be  a  judg- 
ment against  said  company  and  collected  as  other  judgments  in  said 
court  are,  by  law,  recoverable. 

7.  Consolidated  company  may  Issue  bonds.  That  in  all  cases  of  con- 
solidation of  two  or  more  railway  companies  under  and  by  virtue  of  the 
provisions  of  this  act  the  said  consolidated  company  shall  have  power 
and  authority  to  issue  bonds  registered,  or  with  coupons  or  interest 
certificates  thereto  attached,  or  both,  to  an  amount  sufficient  to  cover  all 
the  indebtedness  of  the  company  so  merged  and  consolidated,  and  to  aid 
in  the  completion  and  equipment  of  said  railway,  to  secure  the  payment 
of  which  it  shall  be  lawful  for  them  to  create  a  mortgage,  covering  their 
corporate  franchises,  rights,  privileges  and  property,  real  and  personal; 
provided,  that  the  bonds  shall  not  bear  a  greater  rate  of  interest  than 
six  per  centum  per  annum;  the  bonds  so  issued  may  be  given  in  lieu, 
exchange  and  satisfaction  of  and  for  all  bonds  or  other  debts  against 
the  companies  thus  merged  and  consolidated,  upon  such  terms  as  may  be 
agreed  upon  by  and  between  the  holders  of  said  debts  or  claims;  pro- 
vided, that  such  company  shall  not  plead  any  statute  or  statutes  against 
usury,  in  any  court  of  law  or  equity,  in  any  suit  instituted  to  enforce  the 
payment  of  any  bond  or  mortgage  executed  under  any  of  the  provisions 
of  this  act. 

8.  Repealer;  time  when  act  takes  effect.  That  all  acts  and  parts  of 
acts  inconsistent  with  this  act,  to  the  extent  of  such  Inconsistency,  be 
and  the  same  are  hereby  repealed,  and  that  this  act  shall  take  effect  im- 
mediately. 


AN  ACT  TO  AUTHORIZE  STREET  RAILWAY  COMPANIES,  OR  COMPANIES  OWN- 
ING RAILROADS  OPERATED  AS  STREET  RAILWAYS,  TO  LEASE  THEIR 
PROPERTY  AND  FRANCHISES  TO  TRACTION  COMPANIES,  AND  TO  PRE- 
SCRIBE  A   METHOD   THEREFOR. 1 

1.  Company  authorized  to  lease  upon  conditions  as  may  be  agreed  upon. 

That  it  shall  and  may  be  lawful  for  any  company  owning  any  street 
railway  or  railways  or  any  company  owning  any  railroad  operated  as  a 
street  railway,  whether  such  lessor  company  or  companies  are  incor- 
porated under  any  general  or  special  act  of  this  state,  to  lease  their 
property  and  franchises  to  any  traction  company  created  under  the  laws 
of  this  state  for  such  term  or  terms,  upon  such  condition  or  conditions 
as  to  the  use  and  operation  of  the  property  of  the  corporation,  the  en- 
joyment of  privileges  or  immunities  of  such  lessor  corporation  and  the 
amount  of  rent  to  be  paid  therefor,  and  the  manner  of  making  payment 
of  said  rent,  and  such  other  conditions,  limitations  and  restrictions  as 
said  lessor  and  lessee  corporations  may  agree  upon. 

2.  Proceedings  when  stockholder  objects  to  making  such  lease.  That 
any  stockholder  of  any  company  or  companies  whose  property  and 
franchises  shall  be  leased  under  the  provisions  of  this  act,  who  shall  not 
assent  to  such  lease,  or  who  shall  resist  or  object  to  the  making  thereof. 


l_Approved  March  14,  1893,  P.  L.  1893,  p.  296,  c.  169;  G.  S.,  p.  3234. 
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may  at  any  time  within  thirtj^  days  after  the  making  of  such  lease  as  In 
this  act  provided,  apply  by  petition  to  the  circuit  court  of  the  county  in 
which  the  chief  office  of  the  lessor  corporation  may  be  kept,  or  to  a 
judge  of  said  court  in  vacation  if  no  such  court  sits  within  such  period, 
on  reasonable  notice  to  said  company,  to  appoint  three  disinterested 
persons  to  estimate  the  damage,  if  any,  done  to  such  stockholder  by 
said  proposed  lease,  and  whose  award,  or  that  of  a  majority  of  them, 
when  confirmed  by  the  said  court  shall  be  final  and  conclusive;  and  the 
persons  so  appointed  shall  also  appraise  said  stock  of  such  stockholder 
at  the  full  market  value  thereof,  without  regard  to  any  depreciation  or 
appreciation  in  consequence  of  the  said  lease;  and  the  said  lessor  com- 
pany may,  at  is  election,  either  pay  to  the  said  stockholder  the  amount 
of  damages  so  found  and  awarded,  if  any,  or  the  value  of  the  stock  so 
ascertained  and  determined,  and  upon  the  payment  of  the  value  of  the 
stock  as  aforesaid,  the  said  stockholder  shall  transfer  the  stock  so  held 
by  him  to  said  lessor  company,  to  be  disposed  of  by  the  directors  of  said 
company  or  to  be  retained  for  the  benefit  of  the  remaining  stockholders; 
and  In  case  the  value  of  said  stock  as  aforesaid  is  not  so  paid  within 
thirty  days  from  the  filing  of  the  said  award  and  confirmation  by  said 
court,  and  notice  to  said  lessor  company,  the  damages  so  found  and  con- 
firmed shall  be  a  judgment  against  said  company  and  collected  as  other 
judgments  in  said  court  are,  by  law,  recoverable. 

3.  Repealer;  time  when  act  takes  eflfect.  That  all  acts  and  parts  of 
acts  inconsistent  with  this  act,  to  the  extent  of  such  inconsistency,  be 
and  the  same  are  hereby  repealed,  and  that  this  act  shall  take  effect  im- 
mediately. 


AN    ACT    TO    AUTHORIZE    AND    REGULATE    THE    COXSTRUCTIOX    OF    STREET 
RAILWAYS  UPON  TURNPIKES.  1 

1.  May  construct  road  on  turnpike  In  counties  of  second  class.  That 
any  duly-incorporated  street  railway  company  of  this  state  may  con- 
struct and  operate  a  street  railway  upon  and  along  the  road-bed  of  any 
turnpike  company  located  within  counties  of  the  second  class  in  this 
state,  which  shall  have  granted  or  conveyed  such  right  or  privilege  to 
such  street  railway  company. 

2.  Board  of  commissioners  on  petition,  to  locate  track.  That  the  board 
of  commissioners,  common  council,  township  committee  or  other  govern- 
ing body  or  bodies  of  any  city,  incorporated  town,  borough  or  town- 
ship within  or  through  the  limits  whereof  such  turnpike  shall  lie  or 
extend  shall,  upon  the  petition  of  such  street  railway  company  and  proof 
of  the  granting  of  such  permission  or  right  of  way  by  the  turnpike  com- 
pany, by  resolution  or  ordinance,  locate  the  track  or  tracks  of  such 
street  railway  company  upon  the  roadbed  of  such  turnpike  company, 
provided,  such  governing  body  may  require  the  surrender  by  said  turn- 
pike company  of  its  toll  and  other  turnpike  franchises  as  a  condition 
upon  which  such  location  shall  be  made. 

3.  AVhen  ordinance  or  resolution  of  soverning  body  necessary.  That  In 
case  said  turnpike  lies  within  the  boundaries  of  any  incorporated  city, 
town,  borough  or  borough  commission  in  whole  or  in  part,  it  shall  be 
necessary  for  such  company  to  be  first  authorized  by  ordinance  or  resolu- 
tion of  the  governing  body  of  such  city,  town,  borough  or  borough  com- 
mission before  the  construction  of  such  street  railroad  within  the  cor- 
porate limits  of  such  city,  town,  borougli  or  borough  commission. 

4.  Company  must  conform  to  the  law.  That  after  such  location  shall 
have  been  made  as  herein  provided,   such  street  railway  company  shall 


1— Approved  March  16,  1S93,  P.  L.  1893,  p.  342,  c.  192;  G.  S.,  p.  3246. 
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4n  other  respects  conform  to  the  law  concerning  horse  and  street  rail- 
ways. 

6.  Repealer;  time  when  act  takes  effect.  That  all  acta  or  parts  of  acts 
•Inconsistent  herewith  be  and  the  same  are  hereby  repealed,  and  that  this 
act   shall   take   effect   immediately. 


AN    ACT    TO    REGULATE      THE   CONSTRUCTION  AND  MAINTENANCE   OF   STREET 
RAILROADS   IN    THIS    STATE.  1 

1.  No  railroad  to  be  constructed  except  by  consent  of  governing  body; 
procedure.  That  in  addition  to  the  provisions  or  restrictions  now  re- 
quired by  law,  no  street  railroad  shall,  from  and  after  the  passage  of 
this  act,  be  constructed  in,  over  and  upon  any  street,  avenue,  highway, 
land  or  other  public  place  in  any  municipality,  town,  township,  village 
or  borough  of  this  state,  except  upon  the  consent  of  the  governing  body 
of  such  municipality,  town,  township,  village  or  borough,  which  consent 
shall  only  be  granted  upon  a  petition  of  the  corporation  desiring  to  con- 
struct, operate  or  maintain  a  street  railroad  upon  any  of  the  streets, 
avenues,  lanes,  highways  or  public  places  of  such  municipality,  town, 
township,  village  or  borough,  filed  with  the  clerk  thereof,  nor  shall  such 
permission  be  granted  until  public  notice  of  such  application  shall  have 
been  given  by  publication  in  one  or  more  newspapers  published  or  cir- 
culating in  said  municipality,  town,  township,  village  or  borough,  to  be 
designated  by  said  governing  body,  and  by  posting  in  five  of  the  most 
public  places  in  such  municipality,  town,  township,  village  or  borough, 
for  at  least  fourteen  days  before  the  meeting  of  the  governing  body 
thereof  at  which  said  application  shall  be  considered,  which  notice  shall 
specify  the  name  of  the  corporation  presenting  such  petition,  the  date 
■of  filing  the  same,  the  character  of  the  road  intended  to  be  constructed, 
operated  or  maintained,  the  motive  power  to  be  used  thereon,  and  the 
street  or  streets,  or  other  public  places  through  which  the  same  shall 
extend;  that  upon  the  date  fixed  by  such  notice,  or  upon  such  subsequent 
date  as  the  hearing  of  said  petition  may  be  adjourned  to,  by  the  govern- 
ing body  of  such  municipality,  town,  township,  village  or  borough,  said 
municipality,  town,  township,  village  or  borough  may,  by  ordinance,  and 
not  otherwise,  grant,  or  by  resolution  may  refuse  permission  to  con- 
struct, maintain  or  operate  such  street  railroad  as  prayed  for  in  said 
petition,  or  in  their  discretion  may  consent  to  the  construction,  mainte- 
nance or  operation  of  such  street  railway  upon  part  of  the  streets,  high- 
ways or  public  places  designated  in  such  petition  or  notice,  and  refuse 
permission  to  construct,  maintain  or  operate  said  street  railway  upon 
the  remainder  of  such  streets  or  public  places,  and  the  location  thus 
granted  by  the  governing  body  of  such  municipality,  town,  township, 
village  or  borough  shall  be  deemed  and  taken  to  be  the  true  location  of 
the  tracks  of  said  street  railway,  if  an  acceptance  thereof  in  writing  by 
the  corporation  making  such  petition  shall  be  filed  with  the  secretary 
-of  state  -within  thirty  days  after  receiving  notice  thereof,  and  a  copy 
thereof  delivered  to  the  clerk  or  other  equivalent  officer  of  such  munici- 
pality, town,  township,  village  or  borough;  provided,  however,  that  such 
petition  for  the  designation  of  route,  construction,  maintenance  or  oper- 
ation of  a  street  railway  company  shall  not  be  granted  by  the  governing 
body  of  any  municipality,  town,  township,  village  or  borough  in  this 
state,  until  there  be  filed  with  the  clerk  of  such  municipality,  town, 
'township,  village  or  borough,  or  other  equivalent  officer,  the  consent  in 
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writing  of  the  owner  or  owners  of  at  least  one-lialf  in  amount  In  lineal 
feet  of  property  fronting  on  such  street,  highway,  avenue  or  other  public- 
place,  or  upon  the  part  of  such  street,  highway,  avenue  or  other  public 
place'  through  which  permission  to  construct,  operate  and  maintain  a 
street  railway  is  asked,  and  any  such  consent  may  be  signed  by  an  at- 
torney in  fact  thereunto  duly  authorized  and  by  the  executor  or  trustee  of 
any  deceased  owner  or  owners;  provided,  however,  that  if  any  consents 
have  been  heretofore  obtained  to  the  location  of  the  tracks  and  the  con- 
struction and  operation  of  any  such  railway  in,  along  or  upon  any  street, 
road  or  highway  in  this  state,  and  have  been  filed  with  the  clerk  of  any 
municipality,  town,  township,  village  or  borough  wherein  any  application 
by  any  such  railway  company  is  now  pending  for  the  necessary  consent 
and  permission  to  locate  its  tracks  and  to  construct  and  operate  its  rail- 
way, such  consents,  under  any  application  made  under  this  act,  shall 
have  the  same  force  and  effect  and  be  entitled  to  be  considered  and 
counted  the  same  as  any  consents  obtained,  given  and  filed  after  the 
passage  of  this  act. 

2.  Act  does  not  apply  to  prevloni)  grantn  after  vrork  commenced.  That 
the  provisions  of  this  act  shall  not  apply  to  any  case  in  which  a  location 
has  heretofore  been  granted,  and  the  work  of  construction  commenced, 
as  provided  for  under  any  existing  law;  and  all  applications  pending 
shall  be  proceeded  with  in  conformity  with  the  provisions  of  this  act. 

3.  Time  -wben  act  takes  effect.  That  this  shall  be  deemed  a  public  act 
and  shall  take  effect  immediately. 


AN  ACT  RELATIK^G   TO   STREET   RAILWAYS.! 

1.  Company  may  change  grange  of  tracks.  That  it  shall  be  lawful  for 
any  street  railway  company  which  now  uses  the  tracks  of  another  street 
railway  company  as  a  part  of  its  route  to  change  the  gauge  or  width  of 
its  tracks  to  conform  to  the  gauge  or  width  of  the  tracks  of  the  company 
whose  tracks  it  so  uses  as  a  part  of  its  route. 

2.  Time  when  act  takes  effect.  That  this  act  shall  take  effect  imme- 
diately. 


AN  ACT  RELATING  TO  THE  CARRYING  OF  FREIGHT  OR  EXPRESS  MATTER  BT 
COMPANIES  OWNING,  LEASING  OK  OPERATING  STREET  RAILWAYS. 2 

1.  Carrying  of  freight  by  street  rall^ray  companies.  It  shall  not  be 
lawful  for  any  traction  or  other  company  or  companies  owning,  leasing 
or  operating  street  railways  or  railroads  operated  as  street  railways, 
whose  tracks  are  located  upon  and  run  in  and  along  any  street  or  streets, 
road  or  roads,  of  any  city,  town,  borough,  village,  township  or  other 
municipality  in  this  state,  to  carry  over  its  or  their  tracks  any  freight 
or  express  matter;  provided,  however,  that  this  act  shall  not  prevent 
such  companies  from  carrying  supplies  for  their  own  use;  and  provided, 
however,  that  this  act  shall  not  apply  to  any  such  company  or  companies 
which  may  now  be  lawfully  engaged,  or  has  heretofore  been  lawfully 
engaged,  in  the  carrying  of  freight  or  express  matter;  and  provided- 
further,  that  this  act  shall  not  prevent  any  such  company  or  companies 
from  carrying  freight  or  express  matter  in  and  through  any  municipality 
of  this  state  by  and  with  the  consent  of  the  governing  body  of  such  mu- 


1 — Approved  February  19,  1895,  P.  L.  1895,  p.  92,  c.  31;  G.  S.,  p.  3248. 
2 — Approved  March  30,  1896,  P.  L.  1896,  p.  208,  c.  144.     See  Act  of  April 
15,  1909,  p.  612,  below. 
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nlclpality,  and  under  such  lawful  restrictions  and  regulations  as  such 
governing  body  may  by  ordinance  impose.  (As  amended  by  P.  L.  1906, 
p.  109,  c.  77.) 

2.  Penalty  for  violation  of  act.  Any  corporation  or  person  violating  the 
provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall,  in  the  case  of  a  corporation,  be  punished  by  a 
fine  not  exceeding  one  hundred  dollars  for  each  offense,  and  in  case  of 
an  individual,  in  which  terms  shall  be  included  any  officer  of  a  corpora- 
tion under  whose  direction  or  by  whose  acquiescence  or  with  whose 
knowledge  the  offense  shall  have  been  committed,  shall  be  punished  by 
a  fine  not  exceeding  one  hundred  dollars,  or  imprisonment  in  the  county 
jail  not  exceeding  six  months,  at  the  discretion  of  the  court. 

3.  Repealer.  All  acts  and  parts  of  acts,  both  general  or  special,  incon- 
sistent with  the  provisions  of  this  act  to  be  and  the  same  are  hereby 
repealed,  and  that  this  act  shall  take  effect  immediately. 


AN    ACT    TO    EEGULATE    THE    CONSTRUCTION,     OPERATION    AND    MAINTE- 
NANCE   OF    STREET    RAILROADS    IN    THIS    8TATE.1 

1.  No  street  railroad  to  be  constructed  except  upon  consent  of  govem- 
1ns  bodies  of  municipalities.  No  street  railroad  shall,  from  and  after 
the  passage  of  this  act,  be  constructed  in,  over  or  upon  any  street,  ave- 
nue, highway  or  other  public  place  in  any  city,  town,  township,  village 
or  borough  of  this  state,  except  upon  the  consent  of  the  governing  body 
of  such  municipality,  town,  township,  village  or  borough,  and  such  con- 
sent shall  be  granted  only  upon  a  petition  of  the  corporation  desiring  to 
construct,  operate  and  maintain  such  street  railroad,  to  be  filed  with  the 
clerk  or  other  equivalent  officer  of  such  municipality,  town,  township, 
village  or  borough;  before  such  permission  shall  be  granted,  public  no- 
tice of  the  application  therefor  shall  be  given  by  publication  in  one  or 
more  newspapers  published  or  circulating  in  said  city,  town,  township, 
village  or  borough,  to  be  designated  by  the  governing  body  of  such  city, 
town,  township,  village  or  borough  and  by  posting  in  five  public  places 
therein,  to  be  likewise  designated;  such  notice  to  be  given  at  least  four- 
teen days  before  the  meeting  of  the  said  governing  body  at  which  said 
application  shall  be  considered;  such  notice  shall  specify  the  name  of  the 
corporation  presenting  such  petition,  the  date  of  filing  the  same,  the 
character  of  the  road  intended  to  be  constructed,  operated  or  maintained, 
the  motive  power  to  be  used  thereon,  and  the  street  or  streets,  or  other 
public  highways  or  places  through  which  the  same  shall  extend;  that 
upon  the  date  fixed  by  such  notice,  or  upon  such  subsequent  date  as  the 
hearing  of  the  said  matter  may  be  adjourned  to  by  the  said  governing 
body  may  by  ordinance,  and  not  otherwise,  grant  or  by  resolution  may 
refuse  permission  to  construct,  maintain  and  operate  a  street  railway 
upon  the  street  or  streets,  highway  or  highways  or  other  public  place 
or  places  named  in  the  said  petition,  or  may,  in  its  discretion,  grant  per- 
mission to  the  construction,  maintenance,  and  operation  of  such  street 
railway  upon  part  of  the  streets,  highways,  or  public  places  designated 
In  such  petition,  and  refuse  permission  to  construct,  maintain,  or  operate 
such  street  railway  upon  the  remainder  of  such  streets  or  public  places; 
and  such  permission  thus  granted,  shall  be  binding  and  effective,  if  an 
acceptance  thereof  in  writing,  by  the  corporation  making  such  petition, 
shall  be  filed  within  thirty  days  after  receiving  notice  thereof,  with  the 
clerk   or  other   equivalent  officer  of  the   governing  body   granting   such 


1 — Approved  April  21,  1896.  P.  L.  1896.  p.  329,  c.  192. 
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permission;  provided,  however,  that  such  permission  to  construct,  main- 
tain and  operate  a  street  railway  shall  in  no  case  be  granted.  In  whole 
or  in  part,  until  there  shall  be  filed  with  the  clerk  of  such  governing 
body  or  other  equivalent  officer,  the  consent  in  writing  of  the  owner  or 
owners  of  at  least  one-half  in  amount  in  lineal  feet  of  property  fronting 
on  the  streets,  highways,  avenues  and  other  public  places,  or  upon  the 
part  of  the  street  or  streets,  highway  or  highways,  avenue  or  avenues, 
and  other  public  place  or  places,  through  or  upon  which  permission  to 
construct,  operate  and  maintain  a  street  railway  is  asked,  and  any  such 
consent  may  be  signed  by  an  attorney  in  fact,  thereunto  duly  authorized 
by  any  owner,  or  by  an  executor  or  trustee  holding  the  legal  title  or  hav- 
ing power  of  sale,  which  consents  shall  be  executed  and  acknowledged 
as  are  deeds  entitled  to  be  recorded;  provided,  however,  that  if  any  con- 
sents have  heretofore  been  obtained  to  the  construction,  operation  and 
maintenance  of  any  such  railway  in,  along  or  upon  any  street  or  streets, 
road  or  roads,  highway  or  highways,  public  place  or  places  in  this  state, 
and  such  consents  have  been  filed  as  herein  directed,  such  consents,  under 
any  application  made  under  this  act,  shall  have  the  same  force  and  effect 
and  be  considered  and  counted  the  same  as  consents  given  and  filed  after 
the  passage  of  this  act;  whenever  consent  and  permission  has  been  ob- 
tained for  the  construction,  operation  and  maintenance  of  any  street 
railway,  as  hereinbefore  provided,  such  consent  and  permission  shall  be 
deemed  and  held  to  include  the  right  to  construct,  erect,  use  and  main- 
tain such  poles,  wires,  conduits  and  other  structures  and  appliances  as 
shall  be  appropriate  or  necessary  to  operate  such  street  railway  with  the 
power  designated  in  the  petition  therefor;  every  application  made,  as 
aforesaid,  for  the  construction,  operation  and  maintenance  of  a  street 
railway  shall  be  accompanied  with  a  map  or  description  of  the  route  of 
the  said  railway,  showing  also  the  proposed  location  of  rails  or  tracks 
and  the  location  of  poles  or  conduits;  and  the  said  governing  body  to 
whom  application  is  made  may,  either  at  the  time  of  giving  its  permis- 
sion, as  aforesaid,  or  at  a  subsequent  time,  fix  and  determine  by  resolu- 
tion the  location  of  the  rails  or  tracks  of  such  street  railway  in  the 
streets,  highways  and  public  places  in  which  the  construction,  operation 
and  maintenance  of  such  street  railway  is  granted,  and  may,  in  like  man- 
ner, determine  the  place  or  places  in  which  poles  shall  be  located  and 
conduits  constructed. 

2.  Permission  and  autfiority  to  change  motive  povrer;  how  obtained. 
Any  street  railroad  company  owning,  operating  or  controlling  a  street 
railroad  in  this  state,  desiring  to  change  the  motive  power  used  thereon, 
may  obtain  permission  and  authority  to  do  so  on  application  by  petition 
to  the  said  governing  body  upon  notice  and  hearing  as  specified  in  sec- 
tion one  for  permission  to  construct  and  operate;  such  petition  shall  des- 
ignate the  motive  power  which  such  company  desires  to  use,  and  the  con- 
sent of  such  governing  body  to  the  use  of  such  motive  power  shall  be 
held  to  include  the  right  to  construct,  maintain  or  use,  within  the  lines 
of  the  said  public  streets  or  highways,  such  poles,  wires,  conduits  and 
other  structures  and  appliances  as  shall  be  necessary  and  appropriate 
to  operate  such  street  railroad  with  the  power  designated  in  such  peti- 
tion; and  such  governing  body  may,  at  the  time  of  giving  its  construct 
(consent)  to  such  change  of  motive  power,  or  subsequently,  designate 
by  resolution  the  place  or  places  where  poles  shall  be  located  or  conduits 
constructed,  if  the  same  shall  be  necessary  or  proper  for  operating  such 
street  railroad  by  means  of  the  motive  power  mentioned  in  the  petition; 
provided,  however,  that  no  further  permission  to  change  the  motive 
power  shall  be  necessary  where  the  authority  to  change  has  heretofore 
been  conferred,  but  in  every  such  case  the  location  of  poles  or  conduits 
shall  be  made  in  the  manner  herein  provided;  provided,  however,  that  If 
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any  board,  body  or  public  authority,  other  than  the  governing  body  of 
such  municipality,  town,  township,  village  or  borough,  shall  have  control 
of  any  of  the  streets  and  highways  in  and  over  which  such  proposed 
street  railroad  is  to  be  constructed,  or  in  and  over  which  the  tracks  of 
such  company  are  located,  the  consent  of  such  other  board,  body  or  public 
authority  shall  also  be  required  before  such  corporation  shall  have  the 
right  to  construct,  operate  or  maintain  such  street  railroad  or  to  change 
the  motive  power  used  thereon,  which  consent  shall  be  granted  only  upon 
notice  to  be  given  in  the  same  manner  as  is  herein  provided  for  in  re- 
spect to  the  notice  to  be  given  of  application  to  the  governing  body  of 
such  municipality. 

3.  Repealer.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  be  and  the  same  are  hereby  repealed,  and  that  this  act  shall 
take  effect  immediately. 


AN  ACT  RELATING   TO   STBEET   RAILROADS.l 

Whereas,  numerous  horse  and  street  railroad  companies,  and  compa- 
nies owning  or  operating  street  railroads  organized  under  general  and 
special  laws  of  this  state,  have,  during  the  past  seven  years,  constructed, 
reconstructed  and  extended  their  lines  of  street  railroad,  and  have 
equipped  the  same  for  operation  by  electricity  by  means  of  the  overhead 
or  trolley  system,  consisting  of  poles  located  on  or  near  the  curb  lines  of 
streets  and  within  the  lines  of  public  highways,  and  wires  and  appur- 
tenances suspended  from  such  poles,  and  other  such  companies  are  now 
constructing  or  are  about  to  construct,  reconstruct,  extend  and  equip 
their  street  railroads  in  the  manner  aforesaid,  and  large  sums  of  money 
have  been  expended  and  are  about  to  be  expended  in  such  construction, 
reconstruction  and  equipment  in  reliance  on  the  statutes  and  proceed- 
ing of  different  municipalities  in  pursuance  thereof  purporting  to  author- 
ize the  same;  and  whereas,  doubts  have  been  expressed  as  to  the  true 
meaning  and  intention  of  the  acts  and  parts  of  acts  of  the  legislature 
and  the  effect  of  such  proceedings  purporting  to  authorize  horse  or  street 
railroad  companies,  and  companies  owning  or  operating  street  railroads 
organized  as  aforesaid,  to  equip  and  operate  by  electricity  the  street  rail- 
road owned  or  operated  by  them  in  the  manner  aforesaid;  therefore, 

1.  Proceedings  legal  and  binding.  All  proceedings  heretofore  had  and 
taken  by  the  several  municipalities  in  which  the  tracks  of  said  company 
are  located,  purporting  to  authorize  the  construction,  reconstruction  or 
extension  of  street  railroads  or  equipment  of  the  same  for  operation  by 
electricity  in  the  manner  aforesaid,  and  the  work  done  and  to  be  done 
in  pursuance  thereof,  shall  be  taken  and  regarded  as  legal  and  binding; 
provided,  that  this  act  shall  not  apply  to  any  case  where  the  consent  of 
the  municipality  or  public  authority  in  which  such  tracks  and  equip- 
ment are  located  when  required  has  not  been  or  shall  not  be  given,  either 
by  ordinance  or  resolution,  or  when  the  consent  of  the  owners  of  that 
part  of  the  lineal  feet  of  land  fronting  on  the  streets  or  highways  on 
which  such  tracks  are  or  shall  be  laid,  required  when  the  same  were  or 
shall  be  laid  or  equipment  furnished,  has  not  been  or  shall  not  be  ob- 
tained; and  further  provided,  that  nothing  in  this  act  shall  be  construed 
to  apply  to  or  validate  any  ordinance,  resolution  or  other  proceeding  now 
involved  in  any  litigation. 

2.  Time  -vvhen  act  takes  effect.     This  act  shall  take  effect  immediately. 

1 — Approved  May  12,  1896,  P.  L.  1896,  p.  346,  c.  204. 
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AN  ACT   RELATIXG  TO   STREET   RAILWAY   COMPANIES,    AXD   COMPAJflES   OR- 
GANIZED  AS   srcH.i 

1.  May  extend  lines  through  and  along  streets.  Any  street  railway 
company,  created  and  organized  under  any  law  of  this  state,  now  owning 
and  operating  a  street  railway,  may  extend  the  lines  of  its  railways 
through  and  along  any  street,  avenue  or  highway  in  any  municipality  of 
this  state,  subject,  however,  to  all  the  provisions,  restrictions,  and  con- 
ditions of  the  general  laws  of  this  state  relating  to  street  railways  and 
to  the  obtaining  of  the  consent  of  property  owners  and  the  granting  of 
the  consent  of  the  municipal  authorities  of  the  municipality  within  which 
it  is  proposed  to  make  such  extension. 

2.  Companies  deemed  and  taken  as  street  railway  companies.  Any 
company  incorporated  as  a  street  railway  company  or  attempted  to  be 
so  incorporated,  under  the  act  entitled  "An  act  to  authorize  the  forma- 
tion of  railroad  corporations  and  to  regulate  the  same,"  approved  April 
second,  eighteen  hundred  and  seventy-three,  and  the  supplements  thereto, 
prior  to  the  passage  of  the  act  entitled  "An  act  to  provide  for  the  forma- 
tion of  street  railway  companies  and  to  regulate  the  same,"  approved 
April  sixth,  eighteen  hundred  and  eighty-six,  which  prior  to  the  passage 
of  the  last-mentioned  act  had  actually  constructed  and  had  In  operation 
a  street  railway,  shall  be  deemed  and  taken  to  be  a  street  railway  com- 
pany duly  incorporated  as  such,  and  all  rights  and  franchises  heretofore 
granted  any  company  so  incorporated  by  the  municipal  authorities  of 
the  municipality  within  which  such  railway  was  constructed  and  oper- 
ated shall  be  valid  and  effectual;  and  all  the  general  laws  of  this  state 
relating  to  street  railways  shall  be  deemed  and  taken  to  apply  to  and 
govern  companies  so   incorporated. 

3.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediatelsr. 


AN  ACT  FOR  THE  BETTER  REGITLATIOX  OF  THE  OPERATIOX  OF  STREET 
RAILWAYS  OR  RAILROADS,  OR  OTHER  RAILROADS  OPERATED  AS  STREET 
RAILWAYS.  2 

1.  Electric  cars  must  have  enclosed  platforms.  On  and  after  the  first 
day  of  November,  one  thousand  eight  hundred  and  ninety-seven,  it  shall 
not  be  lawful  for  any  company  operating  a  street  railway  or  railroad,  or 
other  railroad  operated  as  a  street  railway,  by  means  of  electric  motors, 
to  use  upon  its  said  railroad  or  railway  any  car,  motor  or  vehicle  for  the 
conveyance  of  passengers,  between  the  first  day  of  November  and  the 
first  day  of  April  in  any  year,  unless  said  car,  motor  or  other  vehicle 
shall  be  constructed  with  enclosed  or  vestibuled  platforms,  provided  with 
proper  glazed  sashes  at  the  ends  of  the  car  and  with  open  doorways  at 
the  sides. 

2.  Penalty  for  violation.  For  each  day,  or  part  of  day,  any  such  car. 
motor  or  other  vehicle  for  the  conveyance  of  passengers  shall  be  op- 
erated and  used  In  the  operation  of  any  street  railroad  or  railway  op- 
erated by  means  of  electric  motors,  the  company  owning  or  operating 
said  car,  motor  or  vehicle  shall  be  liable  to  a  penalty  of  twenty-five  dol- 
lars, to  be  recovered  in  any  court  of  competent  jurisdiction,  together  with 
the  costs  of  suit,  by  the  person,  board  or  other  authority  having  by  law 
control  of  the  police  department  of  any  municipality  In  which  or  through 
which  said  car,  motor  or  vehicle  shall  be  operated;  the  said  penalty,  when 
recovered,  to  be  paid  into  the  treasury  of  said  municipality  the  same  as 


1 — Approved  May  12,  1896,  P.  L.  1896,  p.  357,  c.  211. 
2— Approved  May  11,  1897,  P.  L.  1897,  p.  373,  c.  190. 
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the  penalties  collected  for  infraction  of  other  police  regulations  of  said 
municipalities. 


AN  ACT  TO  AUTHORIZE  BOARDS  OF  CHOSEN  FREEHOLDERS  TO  WIDEN, 
STRAIGHTEN,  GRADE  AND  OTHERWISE  IMPROVE  HIGHWAYS  UNDER 
THEIR  CONTROL,  AND  TO  PROVIDE  FOR  THE  CONSTRUCTION  OF  STREET 
RAILROADS  THEREON,  1 

1.  Freeholders  to  liuve  charge  of  roads;  acquisition  of  laud;   commla- 
«Ioners.     [Omitted.] 

2.  Construction  of  street  railroad;  propositions;  bond.  That  whenever 
such  board  intends  to  widen,  straighten,  change  the  grade  or  location  or 
otherwise  improve  any  public  highway  under  its  control,  or  part  thereof, 
in  order  to  provide  for  the  construction,  and  convenient  operation  of  a 
street  railroad  thereon,  that  fact  shall  be  stated  in  a  resolution  passed 
by  the  board,  after  filing  said  map,  and  published  for  at  least  two  weeks, 
once  a  week.  In  two  or  more  newspapers  published  in  the  county,  and 
said  resolution  shall  further  .state  that  at  a  time  and  place  mentioned 
therein,  and  at  least  two  weeks  after  the  passage  thereof,  propositions 
to  construct,  maintain  and  operate  a  street  railroad  on  the  highway  to 
be  improved  will  be  received  and  considered  by  the  board,  and  all  parties 
Interested  therein  may  be  heard,  or  at  some  later  date  to  which  the  board 
may  adjourn;  each  proposition  submitted  in  pursuance  of  such  notice 
shall  state  (1)  whether  the  party  making  the  same  intends  to  construct 
a  single  or  double  track  street  railroad,  and  if  a  single  track  road,  the 
length  and  location  of  sidings  and  switches;  (2)  the  motive  power  to  be 
used;  (3)  the  rate  of  fare  to  be  charged;  (4)  the  amount  of  money  to  be 
contributed  for  defraying  the  cost  of  improving  the  public  highway,  as 
proposed  by  said  board,  and  the  amount  or  percentage  of  receipts  to  be 
paid  annually  for  the  franchise,  and  (5)  such  other  terms  as  the  party 
making  such  proposition  may  be  willing  to  agree  to;  and  if  any  proposi- 
tion to  construct,  maintain  and  operate  a  street  railroad  on  such  high- 
ways to  be  improved  shall  be  accepted  by  said  board,  the  party  making 
the  same  shall  forthwith  give  a  bond  to  said  board,  conditioned  for  the 
faithful  performance  of  such  proposition  in  all  respects;  such  bond  to  be 
approved  as  to  form,  amount  and  sufficiency  of  surety  by  the  justice  of 
the  supreme  court  holding  the  circuit  court  in  the  county  before  any 
money  shall  be  expended  or  obligation  incurred  in  making  the  proposed 
Improvement;  provided,  that  no  arrangement  or  agreement  made  by  or 
between  the  person  or  corporation  making  such  proposition  and  the 
board  of  chosen  freeholders  in  respect  of  taxation  shall  be  taken  or 
construed  to  have  the  force  of  contract;  nor  shall  any  franchise  be 
granted  under  this  act  for  a  longer  term  than  seventy-five  years;  and 
provided  further,  that  such  board  may  reject  any  or  all  propositions,  and 
re-advertise  from  time  to  time  for  other  propositions,  and  proceed  there- 
on as  in  the  first  instance;  but  nothing  in  this  act  shall  be  construed  to 
authorize  the  construction  of  a  street  railroad  on  any  public  highway  on 
which  it  is  not  lawful  at  present  to  authorize  the  construction  of  a  street 
railroad;  nor  shall  any  street  railroad  be  constructed  on  any  public  high- 
way, or  part  of  any  highway,  under  the  control  of  such  board  in  any 
municipality  until  there  shall  be  filed  in  the  office  of  the  clerk  of  the 
county  the  consent  in  writing  of  the  owner  or  owners  of  at  least  one- 
half  In  amount  of  lineal  feet  of  property  in  such  municipality  fronting 
on  such  highway,  or  upon  the  part  thereof  on  which  it  Is  proposed  to 
construct  such  street  railroad,  and  any  such  consent  may  be  signed  by 


1 — Approved  June  13,  189S,  P.  L.  1898,  p.  461,  c.  199. 
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an  attorney  in  fact  thereunto  duly  authorized  by  the  owner  or  any  execu- 
tor or  trustee  holding-  the  legal  title  or  having  power  of  sale,  which- 
consent  shall  be  executed  and  acknowledged  as  is  required  in  case  of 
deeds  entitled  to  be  recorded;  and  in  case  such  consents  are  not  obtained 
and  filed  within  six  months  after  the  acceptance  of  such  proposition,  then 
such  proposition  and  acceptance  thereof  and  bond  shall  be  null  and  void, 
and  the  board  of  freeholders  may  give  notice  calling  for  other  propo- 
sitions and  proceed  thereon  in  the  manner  aforesaid. 

3.  Assent  by  ordinauce.  Forthwith  after  the  approval  of  such  bond,  a 
copy  of  such  proposition,  certified  by  the  clerk  of  the  board  of  chosen 
freeholders,  shall  be  delivered  to  the  chairman  or  other  presiding  officer 
of  the  council,  committee  or  other  governing  body  of  every  municipality 
in  the  county  through  or  into  which  it  is  proposed  to  construct  a  street 
railroad  on  such  highway,  and  the  work  of  constructing  such  street 
railroad  shall  not  be  commenced  or  carried  on  in  any  municipality  In 
the  county  until  the  governing  body  thereof  shall  by  ordinance  assent 
thereto. 


AN  ACT  TO  SECUBE  TO  ANY  PLANK  KOAD  COMPANY,  WHOSE  CHARTER  HA& 
EXPIRED  OR  SHALL  EXPIRE,  THE  RIGHT  TO  CONTINUE  TO  MAINTAIN 
AND  OPERATE  ANY  STREET   RAILWAY  OWNED  BY  IT.l 

1.  Flank  road  company  may  continue  under  traction  act.  Any  plank 
road  company,  whose  charter  has  expired  or  may  expire,  and  which  owns- 
a  railway  operated  as  a  street  railway,  may  come  under  and  be  subject 
to  the  provisions  of  the  act  entitled  "An  act  to  authorize  the  formation 
or  traction  companies  for  the  construction  and  operation  of  railways  or 
railroads  operated  as  street  railways,  and  to  regulate  the  same,"  ap- 
proved March  fourteenth,  one  thousand  eight  hundred  and  ninety-three, 
and  the  several  supplements  thereto  and  acts  amendatory  thereof,  and 
have  the  power  to  maintain  and  operate  any  street  railway  so  owned, 
and  continue  its  existence  as  if  formed  under  the  same,  if  such  company 
or  the  directors  thereof  shall  make  and  execute  a  certificate  under  the 
hands  of  the  president  and  directors  of  the  company,  which  certificate 
shall  state  that  the  said  company  desires  to  come  under  the  provisions 
and  liabilities  of  the  said  act,  and  which  certificate  shall  be  duly  ac- 
knowledged or  proved  in  the  manner  prescribed  for  the  acknowledgment 
or  proof  of  conveyance  of  real  estate,  and  shall  be  filed  in  the  office  of 
the  secretary  of  state,  and  upon  filing  such  certificate  as  aforesaid  to- 
gether with  the  written  assent  of  all  the  stockholders  of  the  company, 
and  upon  payment  of  a  fee  of  twenty  dollars  to  said  secretary  for  the 
use  of  the  state,  said  company  shall  be  deemed  to  be  duly  incorporated 
under  said  act,  and  to  be  free  from  the  liabilities  and  provisions  of  the 
act  or  acts  under  which  It  was  formerly  Incorporated;  provided,  however, 
that  nothing  in  this  section  shall  be  held  to  affect  any  liability  or  debt 
of  any  such  company  accrued  or  contracted  before  the  filing  of  said  cer- 
tificate. 

2.  Repealer.  All  acts  or  parts  of  acts  Inconsistent  with  this  act  are 
hereby  repealed. 

3.  Time  when  act  takes  effect.     This  act  shall  take  effect  immedlateljr. 


1— Approved  March  22,  1901,  P.  L.  1901,  p.  290,  c.  134. 
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AN  ACT  TO  PROVIDE  FOR  THE  CONTROL  AND  OPERATION  OF  ROADS  AND 
BRIDGES  OWNED  OR  CLAIMED  TO  BE  OWNED  BY  ANY  PLANK  ROAD 
COMPANY   WHOSE  CHARTER   HAS   EXPIRED   OR  MAY   EXPIRE.  1 

[Sections  1  and  2  relate  to  action  by  county.] 

S.  When   street   railways   use   bridges;   expenses;   petition   to   court.      If 

any  such  bridge  shall  be  used  by  any  street  railway  company,  it  shall  be 
lawful  for  such  railway  company  to  undertake  a  part  of  the  expense  of 
repairing,  rebuilding  and  building  said  bridge,  and  said  board  or  boards  of 
chosen  freeholders  and  said  street  railway  company  may  enter  Into  an 
agreement  whereby  the  share  of  said  expense  to  be  borne  by  said  street 
railway  company  may  be  ascertained  and  settled;  and  if  no  such  agree- 
ment shall  be  made,  it  shall  be  lawful  for  the  board  or  boards  of  chosen 
freeholders,  or  for  said  street  railway  company,  to  apply  by  petition  to 
the  court  of  chancery,  which  court  is  hereby  given  jurisdiction  to  hear 
the  parties  in  a  summary  way  on  such  notice  as  such  court  may  pre- 
scribe, and  to  apportion  and  determine  the  part  or  proportion  of  said 
expense  to  be  borne  and  paid  by  said  street  railway  company. 

4.  Time  when  act  takes  eflfect.     This  act  shall  take  effect  immediately. 


AN  ACT  TO  SECURE  TO  COMPANIES  INCORPORATED  UNDER  "aN  ACT  CON- 
CERNING CORPORATIONS  (REVISION  OF  1875),"  AND  THE  SUPPLE- 
MENTS THERETO,  OWNING  AND  OPERATING  STREET  RAILWAYS  UPON 
PUBLIC  STREETS,  AVENUES  OR  HIGHWAYS  IN  THIS  STATE,  WHOSE 
ROADS  HAVE  BEEN  PEACEABLY  AND  CONTINUOUSLY  OPERATED  FOR 
TWO  YEARS  WITHOUT  OBJECTION,  THE  RIGHT  TO  CONTINUE  TO  MAIN- 
TAIN AND  OPERATE  THE  SAME,  AND  TO  BECOME  INCORPORATED  UN- 
DER THE  ACT  ENTITLED  "aN  ACT  TO  AUTHORIZE  THE  FORMATION  OP 
TRACTION  COMPANIES  FOR  THE  CONSTRUCTION  AND  OPERATION  OF 
STREET  RAILWAYS  OR  RAILROADS  OPERATED  AS  STREET  RAILWAYS, 
AND  TO  REGULATE  THE  SAME,"  APPROVED  MARCH  FOURTEENTH,  ONE 
THOUSAND  EIGHT  HUNDRED  AND  NINETY-THREE,  AND  THE  SEVERAL 
SUPPLEMENTS  THERETO  AND  ACTS  AMENDATORY  THEBEOF.2 

1.  Consent  to  continue  after  two  years'  operation.  The  right  of  any 
company  incorporated  under  "An  act  concerning  corporations  (Revision 
of  one  thousand  eight  hundred  and  seventy-flve),"  and  the  supplements 
thereto,  owning  and  operating  a  street  railway  upon  any  of  the  public 
streets,  avenues  or  highways  of  this  state  to  continue  to  maintain  and 
operate  the  same  shall  not  be  questioned  after  the  lapse  of  two  years' 
continuous  peaceable  operation  of  its  railway,  with  the  consent  of  the 
municipal  authorities  expressed  by  ordinance  and  without  objection,  in 
writing,  on  the  part  of  the  owners  of  at  least  one-half  of  the  property 
abutting  on  the  line  of  the  railway  filed  with  such  municipal  authorities 
before  the  making  and  filing  of  the  certificate  hereinafter  mentioned. 

2.  May  incorporate  under  traction  act.  Such  company  may  come  under 
and  be  subject  to  the  provisions  of  the  act  entitled  "An  act  to  authorize 
the  formation  of  traction  companies  for  the  construction  and  operation 
of  street  railways,  or  railroads  operated  as  street  railways,  and  to  regu- 
late the  same,"  approved  March  fourteenth,  one  thousand  eight  hundred 
and  ninety-three,  and  the  several  supplements  thereto  and  acts  amenda- 
tory thereof,  and  have  such  powers  and  rights  as  if  originally  formed 
under  the  same,  provided  such  company  shall  make  and  execute  a  cer- 

1 — Approved  March  22,  1901,  P.  L.  1901,  p.  292,  c.  135. 
2 — Approved  March  22,  1901,  P.  L.  1901,  p.  298,' c.  141. 
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tlflcate  under  the  hands  of  the  president  and  directors  of  the  company, 
stating  that  the  company  desires  to  come  under  such  provisions  and  lia- 
bilities, and  duly  acknowledged  or  proved  in  the  manner  prescribed  for 
the  acknowledgment  or  proof  of  conveyances  of  real  property,  and  upon 
filing  of  such  certificate  as  aforesaid  in  the  office  of  the  secretary  of  state, 
together  with  the  written  assent,  in  person  or  by  proxy  of  two-thirds 
in  interest  of  each  class  of  stockholders  of  the  company  and  upon  pay- 
ment of  a  fee  of  twenty  dollars  to  said  secretary  for  the  use  of  the  state, 
the  said  company  shall  be  deemed  to  be  duly  incorporated  under  the  said 
act  and  to  be  free  from  the  liabilities  and  provisions  of  the  act  or  acts 
under  which  it  was  formerly  incorporated;  and  provided  further,  that 
nothing  in  this  act  contained  shall  be  construed  or  held  to  affect  any 
debt,  contract  or  agreement  heretofore  made  with  any  person  or  munici- 
pality by  such  company,  nor  to  relieve  any  such  company  from  perform- 
ing and  submitting  to  any  and  all  legal  requirements,  conditions  and 
restrictions  heretofore  imposed  upon  such  company  by  ordinance  or 
otherwise. 

3.  Repealer.     All   acts  or  parts  of  acts  inconsistent  with   this  act  are 
hereby  repealed. 

4.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately 


AN  ACT  AUTHORIZING  AND  VALIDATING  THE  CONSTRUCTION,  MAINTE- 
NANCE AND  OPERATION  OF  STREET  RAILWAYS  BY  TURNPIKE  COM- 
PANIES, ON  TURNPIKES  AND  OTHER   HIGHWAYS. 1 

1.  Car  line  on  tnmplke.  It  shall  and  may  be  lawful  for  any  turnpike 
company  owning  and  operating  a  turnpike  In  this  state,  to  construct  and 
maintain  upon  such  turnpike,  or  any  part  thereof,  and  upon  streets  and 
highways  connecting  with  said  turnpike,  or  in  extension  thereof,  a  street 
railway,  with  one  or  two  tracks,  of  standard  gauge,  and  operate  the  same 
by  electricity  by  the  overhead  trolley  system  or  otherwise;  provided,  that 
any  company  desiring  ao  take  advantage  of  this  act  shall  deposit  with 
the  state  treasurer  the  sum  of  twenty-five  thousand  dollars,  which  shall 
be  repaid  to  said  company  when  it  shall  be  proved  to  the  satisfaction  of 
the  state  treasurer  that  said  company  has  expended,  or  shall  have  ex- 
pended, an  amount  in  excess  of  said  sum  in  the  construction  of  said  street 
railway;  and  provided  further,  that  said  company  has  obtained  or  shall 
obtain  the  consent  in  writing  of  the  owners  of  a  majority  in  lineal  feet 
of  the  propertj'  fronting  on  said  turnpike,  street  or  highway,  or  part 
thereof,  in  each  municipality  and  township  wherein  said  railway  has 
been,  or  Is  to  be  constructed,  and  filed  with  the  clerk  of  said  municipality 
or  township;  and  provided  further,  that  said  company  has  obtained  or 
shall  obtain  the  consent  by  ordinance,  of  each  municipality  and  town- 
ship wherein  said  street  railway  has  been  or  may  be  located,  to  the  loca- 
tion and  operation  thereof. 

2.  May  borrow  on  bond  and  mortgage.  Said  turnpike  company  shall 
have  the  power  to  borrow,  from  time  to  time,  such  sums  of  money  as  may 
be  necessary  for  the  construction  and  equipment  of  said  street  railway, 
and,  to  secure  the  payment  thereof,  or  any  part  therof,  may  Issue  bonds 
secured  by  mortgage  on  all  Its  franchises,  real  and  personal  property,  and 
all  such  bonds  and  mortgages  heretofore  Issued  for  such  purposes  by 
such  company  are  hereby  validated. 

3.  Repealer.  All  acts  and  parts  of  acts  Inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed,  and  this  act  shall  take  effect  Immediately. 


1 — Approved  March  29,  1904,  P.  L.  1904,  p.  311,  c.  173. 
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AN  ACT  TO  ENABLE  STREET  RAILWAY  COMPANIES,  OR  COMPANIES  OWN- 
ING RAILROADS  OPERATED  AS  STREET  RAILWAYS,  TO  BECOME  COR- 
PORATIONS TO  BE  GOVERNED  AND  CONTROLLED  BY  THE  PROVISIONS 
OF  "an  ACT  TO  AUTHORIZE  THE  FORMATION  OF  TRACTION  COMPANIES 
FOR  THE  CONSTRUCTION  AND  OPERATION  OF  STREET  RAILWAYS  OR 
RAILROADS  OPERATED  AS  STREET  RAILWAYS,  AND  TO  REGULATE  THE 
SAME,"  APPROVED  MARCH  FOURTEENTH,  ONE  THOUSAND  EIGHT  HUN- 
DRED AND   NINETY-THREE,   AND  TO   PRESCRIBE  A  METHOD  THEREFOR.l 

1.  Enabling  street  railway  companies  to  come  under  traction  act.     It 

shall  and  may  be  lawful  for  any  street  railway  company  or  other  com- 
pany owning  a  railroad  now  legally  operated  as  a  street  railway,  incor- 
porated under  any  law  of  this  state,  to  become  a  corporation  whose  prop- 
erty and  franchise  shall  be  governed  and  controlled,  and  which  shall  be- 
come possessed  of  the  rights  and  privileges  and  subject  to  the  duties 
prescribed  by  the  provisions  of  "An  act  to  authorize  the  formation  of 
traction  companies  for  the  construction  and  operation  of  street  railways 
or  railroads  operated  as  street  railways,  and  to  regulate  the  same,"  ap- 
proved March  fourteenth,  one  thousand  eight  hundred  and  ninety-three. 
2.  Procednre.  Whenever  the  directors  of  any  street  railway  company, 
or  other  company  owning  a  railroad  operated  as  a  street  railway,  shall 
deem  it  for  the  best  interests  of  the  company  that  it  become  a  corpora- 
tion to  be  governed,  controlled  and  operated  by  and  under  the  provisions 
of  "An  act  to  authorize  the  formation  of  traction  companies  for  the  con- 
struction and  operation  of  street  railways  or  railroads  operated  as  street 
railways,  and  to  regulate  the  same,"  approved  March  fourteenth,  one 
thousand  eight  hundred  and  ninety-three,  it  shall  be  lawful  for  such  di- 
rectors to  call  a  meeting  of  the  stockholders  for  the  purpose  of  submit- 
ting such  object  to  them  for  their  consideration;  due  notice  of  the  time 
and  place  of  holding  such  meeting,  and  the  object  thereof,  shall  be  de- 
livered to  such  stockholders  respectively,  or  sent  to  them  by  mail  when 
their  postofflce  address  is  known  to  the  company;  and,  also,  by  a  general 
notice  published  in  some  newspaper,  in  the  city,  town  or  county  where 
such  company  has  its  principal  office  or  place  of  business;  and  at  said 
meeting  of  stockholders,  the  purpose  of  changing  the  government  and 
control  of  the  company  from  the  laws  pertaining  to  street  railway  com- 
panies, to  the  laws  controlling  the  property,  rights,  privileges  and  fran- 
chises of  companies  organized  under  "An  act  to  authorize  the  formation 
of  traction  companies  for  the  construction  and  operation  of  street  rail- 
ways or  railroads  operated  as  street  railways,  and  to  regulate  the  same," 
approved  March  fourteenth,  one  thousand  eight  hundred  and  ninety- 
three,  shall  be  considered,  and  a  vote  by  ballot  shall  be  taken  thereon; 
said  ballots  shall  be  cast  in  person  or  by  proxy,  and  if  two-thirds  in  value 
of  all  the  outstanding  shares  of  stock  of  said  company  shall  be  in  favor 
of  such  change,  it  shall  then  be  lawful  for  the  directors  of  such  com- 
pany to  make  a  certificate  in  writing,  under  its  corporate  seal,  signed  by 
its  president  and  attested  by  its  secretary,  setting  forth  the  action  of  the 
company,  and  that  it  is  the  purpose  of  said  company  to  become  a  corpo- 
ration under  the  provisions  of  "An  act  to  authorize  the  formation  of 
traction  companies  for  the  construction  and  operation  of  street  railways 
or  railroads  operated  as  street  railways,  and  to  regulate  the  same,"  ap- 
proved March  fourteenth,  one  thousand  eight  hundred  and  ninety-three, 
naming  its  directors  and  other  officers  and  the  date  of  their  election  and 
term  for  which  they  were  elected  severally;  the  number  of  shares  of 
capital  stock,  the  amount  or  par  value  of  each  share,  and  how  and  when 
directors  and  officers  shall  be  chosen  after  the  expiration  of  the  term  of 

1— Approved  April  5.  1904,  P.  L.  1904,  p.  426,  c.  243. 
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those  in  office  at  the  time  of  making  the  certificate,  with  such  other  de- 
tails, if  any,  as  they  shall  deem  necessary  to  perfect  such  corporation, 
and  bring  it  within  the  terms  and  provisions  of  "An  act  to  authorize  the 
formation  of  traction  companies  for  the  construction  and  operation  of 
street  railways  or  railroads  operated  as  street  railways,  and  to  regulate 
the  same,"  approved  March  fourteenth,  one  thousand  eight  hundred  and 
ninety-three. 

3.  Governed  by  traction  act.  Upon  the  making  and  filing  of  the  cer- 
tificate mentioned  in  the  preceding  section,  in  the  office  of  the  secretary 
of  state,  said  company  shall  from  thenceforth  cease  to  be  governed,  con- 
trolled and  operated  by  and  under  the  law  under  which  it  was  originally 
incorporated,  and  shall  to  all  intents  and  purposes  become  and  be  there- 
after considered  as  a  corporation  organized  by  and  under  "An  act  to  au- 
thorize the  formation  of  traction  companies  for  the  construction  and  op- 
eration of  street  railways  or  railroads  operated  as  street  railways,  and 
to  regulate  the  same,"  approved  March  fourteenth,  one  thousand  eight 
hundred  and  ninety-three,  and  shall  be  in  all  things  governed  and  con- 
trolled thereby,  and  shall  be  authorized  and  empowered  to  continue  its 
business,  and  build,  extend,  construct,  repair  and  operate  its  road,  and 
entitled  to  all  the  rights,  powers,  privileges  and  franchises,  as  if  orig- 
inally incorporated  thereunder;  provided,  that  nothing  herein  shall  op- 
erate to  grant  to  any  such  corporation  any  franchise  or  privilege  to 
maintain  or  build  a  trolley  road  in  any  street  or  highway,  or  to  revive 
or  renew  any  such  franchise  or  privilege  without  the  consent  of  the  mu- 
nicipal or  other  board  or  boards  having  control  of  such  streets  or  high- 
ways, granted  and  approved  in  the  manner  required  by  law  at  the  time 
of  giving  such  consent. 

4.  Capital  stock  not  affected;  iiinitM.  The  capital  stock  of  said  company 
shall  in  no  way  be  affected  by  such  change,  unless  provision  therefor  is 
made  In  said  certificate,  and  suits  may  be  brought  by  and  against  such 
company  for  causes  arising  before  as  well  as  after  such  change. 

5.  Repealer.  All  acts  and  parts  of  acts  inconsistent  with  this  act,  to 
the  extent  of  such  inconsistency,  be  and  the  same  are  hereby  repealed, 
and  that  this  act  shall  take  effect  immediately. 


AN  ACT  TO  AUTHORIZE  TRACTION  AND  OTHER  COMPANIES  OWNING,  LEAS- 
ING OR  OPERATING  STREET  RAILWAYS  TO  CARRY  FREIGHT  AND  EX- 
PRESS  MATTER   THEREON.  1 

1.  Street  car  companies  may  carry  freight  and  express  matter.  It  shall 
be  lawful  for  any  traction  company  or  other  company  owning,  leasing 
or  operating  any  street  railroad  in  this  state  to  receive  and  carry  over 
such  street  railroad  freight  and  express  matter  for  hire  and  to  deliver 
the  same  to  parties  entitled  thereto;  provided,  that  it  shall  not  be  lawful 
to  transport  freight  and  express  matter  in  any  municipality  having  a 
population  exceeding  twelve  thousand  between  the  hours  of  six  o'clock 
A.  M.  and  eleven  o'clock  P.  M.,  except  with  the  consent  and  upon  such 
streets  as  the  governing  body  of  such  municipality  may  by  ordinance 
prescribe;  and  such  municipality  may  prescribe  reasonable  regulations 
for  the  use  and  operation  of  cars  used  in  carrying  freight  and  express 
matter  upon  the  streets  of  the  municipality  at  all  hours;  and  provided, 
further,  that  nothing  in  this  act  shall  be  held  to  give  to  any  street  rail- 
way company,  traction  company  or  other  company  owning  or  operating 
a  street  or  trolley  railway  company,  whatever  the  motiVe  power  may  be, 

1 — Approved  April  15,  1909,  P.  L.  1909,  p.  156,  c.  104. 
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any  perpetual  franchise;  and  provided  further,  that  all  rights  and  privi- 
leges hereby  granted  shall  be  subject  to  all  the  provisions  of  law  with 
relation  to  taxation,  including  franchise  taxes,  now  or  hereafter  applica- 
ble to  any  street  railway  company,  traction  company  or  other  company 
having  the  right  to  use  the  streets  of  any  municipality  under  any  state 
or  local  law  or  ordinance:  and  provided  further,  that  nothing  in  this  act 
shall  be  deemed  to  enlarge  the  provisions  of  any  act  which  limits  the 
length  of  time  for  which  franchises  may  be  granted  to  any  street  rail- 
way company,  traction  company  or  other  like  company;  and  nothing  in 
this  act  shall  be  deemed  to  restrict  or  impair  the  right  of  the  state  to 
alter,  modify  or  repeal  this  act. 

2.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


AN  ACT  TO  ENABLE  ANY  CITY  OF  THIS  STATE  TO  LEASE  OR  ACQUIRE 
LANDS  AND  TO  ERECT  BUILDINGS  THEREON  FOR  THE  COLLECTION  OF 
ASHES  AND  REFUSE,  AND  TO  CONTRACT  WITH  STREET  RAILWAY  COM- 
PANIES FOR  THE  TRANSPORTATION  OF  SUCH  ASHES  AND  REFUSE  OVER 
THEIR   RAILROAD  LINES  WITHIN   SUCH   CITY.l 

1.  Cities  mar  contract  with  trolley  companies  for  removal  of  ashes  and 
sarbase.  The'board  or  body  of  any  city  of  this  state  having  control  over 
the  streets  and  highways  of  the  city  shall  have  the  power  to  enter  into 
contract  with  anv  street  railway  company  in  such  city  to  carry  and  trans- 
port over  its  lines  within  such  city  ashes  and  refuse  collected  therein  by 
the  city  authorities,  or  by  the  contractor  for  the  removal  of  garbage  and 
ashes  in  such  citv,  which  contract  shall  be  subject  to  approval  by  the 
mayor  of  such  city.  And  it  shall  be  lawful  for  any  such  street  railway 
company  entering  into  contract  as  aforesaid  with  any  city  to  run  cars 
upon  its  railroad  lines  through  the  streets  thereof  for  the  purpose  of 
carrying  and  transporting  ashes  and  refuse  in  accordance  with  such  con- 
tract, anything  in  the  laws  of  this  state  to  the  contrary  notwithstanding; 
but  such  cars  shall  only  be  run  between  the  hours  of  twelve  o'clock  mid- 
night and  six  o'clock  in  the  morning  of  each  day. 

2.  Period  of  contract.  No  such  contract  shall  be  made  or  entered  into 
for  a  longer  period  than  five  years;  and  it  shall  be  the  duty  of  the  board 
or  body  having  control  of  the  finances  of  the  city,  when  any  such  con- 
tract is  made  and  entered  into,  to  raise  and  appropriate  each  year  a  sum 
sufficient  to  pay  the  amount  of  money  due  under  such  contract  for  such 
year. 

3.  Acauire  property  for  snch  purposes.  The  board  or  body  having  con- 
trol of  the  streets  and  highways  of  any  city  shall  have  the  power,  from 
time  to  time,  to  lease  or  acquire,  either  by  purchase  or  by  condemnation 
proceedings,  lands  and  real  estate,  in  such  part  or  parts  of  the  city  as 
it  shall  deem  advisable,  to  be  used  for  the  collection  of  ashes  and  refuse 
and  for  the  loading  of  cars,  and  thereon  to  erect  suitable  sheds  and 
buildings  for  the  purpose.  The  amount  of  money  estimated  by  the  board 
or  body  having  control  of  the  streets  and  highways  to  be  necessary  for 
such  purpose  for  any  year  shall  be  certified  by  such  board  or  body  to  the 
board  or  body  having  control  of  the  finances  of  the  city,  and  such  board 
or  body  shall  thereupon  include  the  same  in  the  tax  levy  for  such  year, 
to  be  raised  and  collected  as  other  moneys  for  the  annual  expenses  of 
such  city  are  raised  and  collected. 

4.  Time  when  act  talsea  effect;  repealer.  This  act  shall  take  effect  im- 
mediately, and  all  acts  and  parts  of  acts  inconsistent  herewith  are  hereby 
repealed. 


1 — Approved  April  8,  1910,  P.  L.  1910,  p.  221,  c.   130. 
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AN  ACT  CONCERNING  THE  EE-LOCATION  OF  THE  TRACKS  OF  STREET  RAIL- 
WAY AND  TRACTION  COMPANIES  AND  COMPANIES  OWNING  OR  OPERr 
ATING  STREET  RAILWAYS  OR  TRACTION  RAILWAYS  IN  THIS  STATE.  1 
1.  Time  lor  operating  street  railway  not  changed  by  relocation  of 
trades.  Whenever  any  street  railway  or  traction  company  or  company 
owning  or  operating  a  street  railway  or  traction  railway  in  this  state 
shall  change  the  location  of  its  tracks,  or  any  part  thereof,  in  any  street 
or  public  highway  to  another  part  of  such  street  or  highway,  or  when- 
ever such  street  railway  or  traction  company  shall  change  the  location 
of  its  tracks  or  any  part  thereof  from  a  private  right  of  way  proposed 
to  be  taken  for  highway  purposes  to  a  new  location  within  the  lines  of 
a  public  highway,  at  the  request  of  the  board  or  boards,  body  or  bodies 
charged  with  the  maintenance  and  repair  of  the  street  or  highway  on 
which  such  tracks  shall  be  relocated  or  to  which  such  tracks  shall  be 
removed  from  a  private  right  of  way,  the  company  so  changing  the  loca- 
tion of  its  tracks,  and  its  successors  and  assigns,  shall  have  the  right  to 
maintain  and  operate  the  same  in  the  new  location  for  as  long  a  period 
as  It  had  the  right  to  maintain  and  operate  the  tracks  in  their  former 
location  at  the  time  of  such  re-location. 

2.  Time  when  act  takes  effect.     This  act  shall  take  effect  Immediately. 


10.  TELEGRAPH   AND   TELEPHONE    COMPANIES. 

AN   ACT   TO   INCORPORATE    AND    REGULATE    TELEGRAPH    COMPANIES    (RE- 
VISION). 2 

1.  How  Incorporated.  It  shall  be  lawful  for  three  or  more  persons  to 
associate  themselves  into  a  company  for  the  purpose  of  constructing, 
owning,  using  and  maintaining  a  line  or  lines  of  electric,  telegraph  or 
telephone,  or  both,  wholly  within  or  partly  beyond  the  limits  of  this 
state,  or  for  the  purpose  of  owning  any  interest  In  any  such  line  or 
lines,  upon  executing,  recording  and  filing  a  certificate,  signed  In  person 
by  all  the  subscribers  to  the  capital  stock  named  therein,  and  setting 
forth  the  name  of  the  incorporation;  the  location  (town  or  city,  street 
and  number,  if  number  there  be)  of  Its  principal  office  in  the  state;  the 
object  or  objects  for  which  the  corporation  is  formed;  the  amount  of  the 
total  authorized  capital  stock  of  the  corporation,  which  shall  not  be  less 
than  two  thousand  dollars;  the  number  of  shares  Into  which  the  same  is 
divided  and  the  part  value  of  each  share;  the  amount  of  capital  stock 
with  which  it  will  commence  business,  which  shall  not  be  less  than  one 
thousand  dollars;  and,  if  there  be  more  than  one  class  of  stock  created 
by  the  certificate  of  incorporation,  a  description  of  the  different  classes, 
with  the  terms  on  which  the  respective  classes  of  stock  are  created,  the 
names  and  post  office  addresses  of  the  incorporators,  and  the  number  of 
shares  subscribed  for  by  each;  the  aggregate  of  such  subscriptions  shall 
be  the  amount  of  capital  stock  with  which  the  company  will  commence 
business,  and  shall  be  at  least  one  thousand  dollars;  and  the  period.  If 
any,  limited  for  the  duration  of  the  company;  the  certificate  of  incor- 
poration may  also  contain  any  provision  which  the  incorporators  may 
choose  to  insert  for  the  regulation  of  the  business  and  for  the  conduct 
of  the  affairs  of  the  corporation,  and  any  provision  creating,  defining, 
limiting  and  regulating  the  powers  of  the  corporation,  the  directors  and 
the  stockholders,  or  any  class  or  classes  of  stockholders;  provided,  such 

l_Approved  April  11,  1910,  P.  L.  1910,  p.  400,  c.  243. 
2_Revision— Approved  April  9,  1875;  G.  S.,  p.  3457. 
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provision  be  not  inconsistent  with  this  act;  the  certificate  of  incorpora- 
tion shall  be  proved  or  acknowledged  as  required  for  deeds  of  real  estate, 
and  recorded  in  a  book  to  be  kept  for  that  purpose  in  the  office  of  the 
clerk  of  the  county  where  the  principal  office  of  such  corporation  in  this 
state  shall  be  established,  and,  after  being  so  recorded,  shall  be  filed  in 
the  office  of  the  secretary  of  state;  said  certificate,  or  a  copy  thereof, 
duly  certified  by  the  secretary  of  state,  shall  be  evidence  in  all  courts 
and  places;  upon  making  said  certificate  and  causing  the  same  to  be 
recorded  and  filed  as  aforesaid,  the  persons  so  associating,  their  succes- 
sors and  assigns,  shall  from  the  date  of  such  filing  be  and  constitute  a 
body  corporate  by  the  name  set  forth  in  said  certificate,  to  sue  and  be 
sued,  to  purchase  and  convey  such  real  and  personal  estate  as  the  pur- 
poses of  the  corporation  shall  require,  with  all  the  powers  and  privi- 
leges contained  in  the  act  concerning  corporations,  so  far  as  the  same 
are  necessary  or  convenient  to  the  attainment  of  the  objects  set  forth 
in  said  certificate,  and  subject  to  the  provisions,  restrictions  and  lia- 
bilities contained  in  said  act,  so  far  as  the  same  are  appropriate  to  and 
not  inconsistent   with   this  aet.      (As  amended  by  P.   L.  1900,  p.   74,   c.   50.) 

2.  [Repealed  by  P.  L.   1900,  p.   74,  c.   50.] 

3.  E:iectIon  of  officers.  Whenever  a  majority  of  the  incorporators 
shall  call  a  meeting  of  the  stockholders  generally,  by  a  notice,  signed  by 
them,  designating  the  time,  place  and  purpose  of  the  meeting,  which 
notice  shall  be  published  at  least  two  weeks  before  the  meeting  in  some 
newspaper  published  in  the  county  where  the  corporation  is  established, 
the  stockholders,  when  convened  in  accordance  with  said  notice  shall 
proceed  to  elect  officers  of  their  said  company,  consisting  of  a  president, 
treasurer,  secretary,  and  at  least  three  directors,  one-third  of  whom 
shall  be  citizens  of  this  state,  whose  term  of  office  shall  continue  one 
year,  or  until  their  successors  are  chosen  and  qualified,  the  respective 
duties  and  powers  of  each  of  the  said  officers  to  be  indicated,  and  deter- 
mined by  the  by-laws  and  regulations  of  the  company;  provided,  that 
such  by-laws  and  regulations  do  not  conflict  with  this  act,  and  are  not 
repugnant  to  the  constitution  or  laws  of  this  state  or  of  the  United 
States;  and  that  at  every  election  of  officers,  and  at  every  special,  peri- 
odical or  general  meeting  of  the  stockholders,  each  and  every  share  of 
stock  represented  will  entitle  its  representative  to  one  vote;  if  two 
days'  notice  be  personally  served  on  all  the  parties  named  in  the  cer- 
tificate, said  first  meeting  may  be  called  without  publication;  or  if  all 
the  parties  named  in  the  certificate  waive  such  notice  and  fix  a  time  of 
meeting,  then  no  notice  or  publication  shall  be  required.  (As  amended 
by  P.  L.  1900,  p.  74,  c.  50.) 

4.  Rate  of  charges.  That  no  line  of  telegraph  or  company,  organized 
and  working  under  this  act,  shall  be  privileged  to  charge  more  than 
twenty-five  cents  for  any  message  not  exceeding  ten  words  in  length, 
and  for  messages  exceeding  ten  words  in  length,  twenty-five  cents  for 
the  first  ten  words,  and  ten  cents  for  every  ten  words  over  the  first  ten, 
and  at  that  rate  for  less  than  ten  to  any  point  in  this  state;  provided, 
however,  the  said  messages  are  intended  to  be  transmitted  over  but 
one  company's  line. 

5.  Taxes.  That  such  companies  shall  pay  one-half  of  one  per  centum 
upon  the  amount  of  their  capital  stock  into  the  state  treasury,  from 
the  organization  thereof  respectively. 

6.  Offices.  Any  company,  organized  and  working  by  virtue  of  this 
act,  shall  establish,  maintain  and  keep  open  at  least  one  office  every 
twenty  miles  traversed  by  their  line.  (As  amended  by  P.  L.  1900,  p.  74, 
c.  50.) 

7.  Injury  to  telegraph  lines  punishable.  That  if  any  person  or  per- 
sons shall  willfully  and  unlawfully  injure,  destroy  or  obstruct  the  use 


616      TELEGRAPH  AND  TELEPHONE  COMPANIES. 

of  any  telegraph  line  constructed  by  virtue  of  this  act,  such  person  or 
persons  so  offending  shall,  for  the  first  offense,  pay  to  the  said  com- 
pany the  sum  of  one  hundred  dollars,  to  be  recovered  as  debts  of  like 
amount  are  by  law  recoverable,  and  be  liable  for  all  damages,  and  shall 
for  the  second  offense,  on  conviction  thereof,  be  liable  to  imprisonment 
in  the  county  jail  not  to  exceed  one  year. 

8.  E^rectlon  of  poles;  throngh  lines;  approval  of  plans.  Any  tele- 
graph company  organized  under  the  laws  of  this  or  any  other  state,  or 
of  the  United  States,  or  any  company  organized  by  virtue  of  this  act, 
shall  have  full  power  to  erect,  construct,  lay  and  maintain  the  neces- 
sary poles,  wires,  conduits  and  other  fixtures  for  its  lines,  in,  upon, 
along,  over  or  under  any  of  the  public  roads,  streets  and  highways 
upon  first  obtaining  the  consent  in  writing  of  the  owner  of  the  soil  to 
the  erection  of  any  such  pole  or  poles;  and  through,  across  or  under 
any  of  the  waters  within  the  limits  of  this  state,  and  upon,  through  or 
over  any  other  land,  subject  to  the  right  of  the  owners  thereof  to  full 
compensation  for  the  same;  provided,  however,  that  no  pole  shall  be 
erected,  nor  shall  any  conduit,  wire  or  other  fixture  be  constructed  or 
erected  in,  upon,  along,  over  or  under  any  of  the  public  roads,  streets  or 
highways  of  any  municipality  in  this  state  without  first  obtaining  from 
the  governing  body  of  such  municipality,  permission  therefor  by  ordi- 
nance or  resolution  and  a  designation  therein  of  the  street  or  streets, 
road  or  roads,  highway  or  highways,  in,  upon,  along,  over  or  under  which 
the  same  shall  be  erected  or  constructed;  and  also  a  designation  in  such 
ordinance  or  resolution  of  the  manner  of  placing,  erecting  or  construct- 
ing the  same  and  of  the  particular  location  in  any  such  road,  street  or 
highway  where  the  same  shall  be  placed;  and  provided  further,  that  the 
same  shall  be  located  and  constructed  according  to  a  plan  or  plans 
showing  the  location,  number  and  size  of  any  such  poles,  conduits,  or 
other  fixtures,  to  be  approved  by  such  governing  body  before  any  such 
work  is  begun,  and  so  as  in  no  way  to  interfere  with  the  safety  or  con- 
venience of  persons  or  vehicles  traveling  on  or  over  any  such  street, 
road  or  highway;  and  provided  also,  that  the  use  of  all  public  streets, 
roads  or  highways  in  any  municipality  of  this  state  by  any  telegraph 
company,  or  by  any  company  organized  under  this  act  shall  be  subject 
to  such  police  and  other  regulations  and  restrictions  as  may  be  deemed 
for  the  best  interests  of  such  municipality,  and  which  shall  be  set  forth 
in  an  ordinance  or  ordinances  adopted  by  the  governing  body  thereof; 
and  provided  also,  that  nothing  herein  contained  shall  require  permis- 
sion by  ordinance  or  resolution  to  be  obtained  from  the  governing  body 
of  any  municipality  to  erect,  construct,  lay  and  maintain  the  necessary 
poles,  wires,  conduits  and  other  fixtures  which  are  to  be  used  as  a  part 
of  a  through  line  or  system  as  distinguished  from  a  local  line  or  system; 
but  for  all  such  through  lines  or  systems,  it  shall  be  the  duty  of  such 
governing  body,  on  written  application  therefor  being  made  as  now  re- 
quired by  law,  to  designate  by  resolution  the  street  or  streets,  road  or 
roads,  highway  or  highways  in,  upon,  along  over  or  under  which  such 
poles,  wires,  conduits  or  other  fixtures  shall  be  constructed,  laid  or 
erected,  and  the  manner  of  placing  the  same,  which  shall  be  according 
to  a  plan  or  plans  showing  the  location,  number  and  size  of  such  poles, 
conduits  or  other  fixtures,  to  be  submitted  with  said  application  and  ap- 
proved by  such  governing  body,  and  the  same  shall  be  placed  so  as  in 
no  way  to  interfere  with  the  safety  or  convenience  of  persons  or  ve- 
hicles traveling  on  or  over  any  such  street,  road  or  highway,  and  sub- 
ject to  such  police  and  other  proper  regulations  and  restrictions  as  may 
be  deemed  for  the  best  interests  of  such  municipality  to  be  set  forth  as 
aforesaid;  and  provided  also,  that  such  a  through  line  or  system  as  is 
herein  mentioned  shall  be  construed  to  be  one  used  strictly  for  through 
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business  and  which  line  or  system  shall  in  no  event  be  thereafter  used 
for  local  business,  or  in  any  case  as  a  local  line  or  system,  or  as  a  part 
of  any  local  line  or  system,  without  having-  first  obtained  permission  by 
ordinance  or  resolution  for  such  local  use  or  as  such  a  local  line  or  sys- 
tem as  hereinbefore  provided;  and  also  provided,  that  where  the  use  of 
any  county  road  is  desired  in  any  county  of  this  state  for  any  local  line 
or  system,  permission  therefor  by  resolution  and  a  designation  therein 
of  such  road  and  of  the  portion  thereof  so  to  be  used  and  of  the  location 
and  the  manner  of  placing,  erecting  and  constructing  such  poles,  con- 
duits or  other  fixtures  shall  first  be  obtained,  in  the  manner  hereinbe- 
fore set  forth  in  the  case  of  applications  for  local  lines  to  the  governing 
bodies  of  municipalities  of  the  state,  from  the  board  of  freeholders  of 
such  county  before  any  work  on  such  road  is  begun  hereunder,  and  for 
any  through  line  or  system  in,  along,  upon,  over  or  under  any  county 
road,  a  designation  shall  be  made  by  the  board  of  freeholders  under 
regulations  and  restrictions  to  be  set  forth  as  aforesaid  and  as  here- 
inbefore provided  in  the  case  of  applications  for  through  lines  to  the 
governing  bodies  of  municipalities  in  this  state;  and  all  such  work  for 
either  a  local  or  a  through  line,  on  any  county  road,  shall  be  done  ac- 
cording to  a  plan  or  plans  showing  the  location,  number  and  size  of 
any  such  poles,  conduits  or  other  fixtures,  to  be  submitted  to  and  ap- 
proved by  such  board  of  freeholders  prior  to  the  beginning  of  any  work 
thereunder,  and  under  proper  police  and  other  regulations  and  restric- 
tions as  aforesaid;  and  provided  also,  that  where  application  is  made  to 
the  governing  body  of  any  municipality  or  county  of  this  state  for  per- 
mission to  erect,  construct,  lay  and  maintain  poles,  wires,  conduits  or 
other  fixtures  for  any  local  line  or  system  in  such  municipality  or  county, 
it  shall  be  the  duty  of  such  governing  body  to  designate  by  ordinance 
or  resolution  some  feasible  route  in  such  municipality  or  county  for  such 
local  line  or  system  under  regulations  and  restrictions  as  aforesaid  and 
after  a  plan  or  plans  have  been  submitted  and  approved  and  otherwise 
as  hereinbefore  set  forth.      (As  amended  by  P.  L.  1909,  p.  2S8.  c.  195.) 

9.  Liability  of  stocltholders.  That  no  subscribers  to  the  capital  stock 
of  any  company  organized  by  virtue  of  this  act  shall  in  any  event  be 
responsible  for  any  amount  beyond  their  subscriptions. 

10.  Application  of  act.  That  the  foregoing  sections  of  this  act  shall 
not  apply  to  any  corporations  existing  or  any  line  or  lines  in  operation 
on  the  fifth  day  of  March,  one  thousand  eight  hundred  and  fifty-three. 

11.  Companies  may  consolidate.  That  any  telegraph  company  char- 
tered under  the  provisions  of  any  act  of  this  state,  may  connect  and 
consolidate  with  any  other  incorporated  telegraph  company,  whether 
chartered  by  or  existing  under  a  law  of  this  stat.e,  or  of  any  other  state; 
and  may  upon  such  consolidation,  by  resolution  of  its  board  of  directors, 
change  its  name,  which  change  of  name  shall  take  effect  on  filing  a  copy 
of  such  resolution,  certified  under  its  corporate  seal,  in  the  office  of  the 
secretary  of  state  of  this  state;  provided,  that  neither  such  connection, 
consolidation  or  change  of  name  shall  affect  the  obligations  or  debts  of 
said  company,  or  the  process  for  their  enforcement  or  lien  upon  its  prop- 
erty. 

12.  Dispatches  kept  secret.  That  it  shall  not  be  lawful  for  any  per- 
son connected  with  any  line  of  telegraph  within  this  state,  whether  as 
superintendent,  operator,  or  in  any  other  capacity  whatsoever,  to  use  or 
cause  to  be  used,  or  make  known  or  cause  to  be  made  known,  the  con- 
tents of  any  dispatch,  of  whatsoever  nature,  which  may  be  sent  or  re- 
ceived over  any  line  of  telegraph  in  this  state,  without  the  consent  or 
direction  of  either  the  party  sending  or  receiving  the  same;  and  all  dis- 
patches which  may  be  filed  at  any  office  in  this  state,  for  transmission 
to   any   point,    shall   be   so    transmitted   without   being   made    public,    or 
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their  purpose  in  any  manner  divulged  at  any  intermediate  point,  on  any 
pretense  wtiatever;  and  in  all  respects  the  same  inviolable  secrecy,  safe 
keeping  and  conveyance  shall  be  maintained  by  the  officers  and  agents 
employed  on  the  several  telegraph  lines  in  this  state,  in  relation  to  all 
dispatches  which  may  be  sent  or  received,  as  is  now  enjoined  by  the 
laws  of  the  United  States,  in  reference  to  the  ord'nary  mail  service, 
provided,  that  nothing  in  this  act  contained  shall  be  so  construed  as  to 
prevent  the  publication,  at  any  point,  of  any  dispatch  of  a  public  nature 
which  may  be  sent  by  any  person  or  persons  with  a  view  to  general  pub- 
licity. 

13.  Penalty  for  revealing  dlspatchei*.  That  in  case  any  person,  super- 
intendent, operator,  or  who  may  in  any  other  capacity  be  connected  with 
any  telegraph  line  in  this  state,  shall  use  or  cause  to  be  used,  or  make 
known  or  cause  to  be  made  known,  the  contents  of  any  dispatch  sent 
from  or  received  at  any  office  in  this  state,  or  in  any  wise  unlawfully 
expose  another's  business  or  secrets,  such  person,  being  duly  convicted 
thereof,  shall,  for  every  such  offense,  be  subject  to  a  fine  of  not  less  than 
one  hundred  dollars,  or  imprisonment  not  exceeding  six  months,  or  both, 
according  to  the  circumstances  of  aggravation  of  the  offense. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  to  incorporate  and 

REGULATE  TELEGRAPH  COMPANIES,"  APPROVED  APRIL  NINTH,  ONE 
thousand  EIGHT  HUNDRED  AND  SEVENTY-FIVE. 1 

1.  Designation  of  Mtreetsi  for  placing  poles.  That  whenever  any  tele- 
graph or  telephone  company,  organized  by  virtue  of  the  act  to  which 
this  Is  a  supplement,  or  by  virtue  of  any  special  act,  shall  apply  to  the 
common  council  or  other  legislative  body  of  any  incorporated  city  or 
town,  through  which  it  Is  intended  to  construct  their  telegraph  line,  for 
a  designation  of  the  streets  in  which  the  posts  or  poles  of  such  company 
may  be  erected,  it  shall  be  the  duty  of  such  common  council  or  legis- 
lative body  to  give  to  such  company  a  writing,  designating  the  streets 
in  which  the  posts  or  poles  shall  be  placed,  and  the  manner  of  placing 
the  same,  subject  in  other  respects  to  the  provisions  of  the  act  to  which 
this  Is  a  supplement. 

a.  Proceedings  when  o^vner  refuses  to  give  right  of  way.  That  in 
case  any  owner  or  owners  of  the  soil  of  any  road  or  highway,  on  or 
along  which  any  telegraph  or  telephone  company,  organized  or  incor- 
porated under  any  law  of  this  state,  may  desire  to  erect  Its  poles  and 
place  its  wires  or  other  fixtures,  shall  refuse  to  give  his,  her  or  their 
written  consent  to  such  use  of  said  road  or  highway,  where  consent  Is 
required  by  law,  or  where,  by  reason  of  the  legal  incapacity  or  absence 
of  such  owner  or  owners  from  this  state,  or  because  the  names  or  resi- 
dences of  such  owner  or  owners  may  be  unknown,  such  consent  cannot 
be  obtained,  it  shall  be  lawful  for  such  company  to  present  its  petition 
to  the  circuit  court  of  the  county  in  which  said  road  or  highways  are 
situate,  or  to  the  judge  thereof  in  vacation,  setting  forth  the  privilege 
or  right  of  way  desired  or  sought  to  be  acquired,  the  names  of  the  own- 
ers of  the  soil  If  known,  or  If  not  known,  or  non-resident  of  the  state, 
that  fact  shall  be  stated,  and  the  names  of  any  number  of  owners  or  any 
number  of  descriptions  of  the  premises  desired  may  be  mentioned  in  one 
petition,  whereupon  the  said  court  shall  fix  the  time  and  place  for  hear- 
ing the  matter  contained  in  said  petition,  and  direct  notice  thereof  to  be 
served  on  the  person  or  persons  or  corporations  Interested  at  least  six 


1— Approved  March  11,  1880,  P.  L.  1880,  p.  201,  c.  151;  G.  S.,  p.  3459. 
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days  prior  to  said  hearing,  such  service  to  be  made  in  the  same  manner 
as  writs  of  summons  issued  out  of  said  court  are  served,  or,  if  the  owner 
be  unknown  or  non-resident  in  this  state,  such  notice  shall  be  published 
in  a  newspaper  in  said  county  for  the  like  period,  or  for  such  longer 
period  as  the  court  may  direct,  and  in  case  the  post-offlce  address  of 
such  non-resident  owner  can  be  ascertained,  a  copy  of  such  notice  shall 
be  mailed  to  him  or  her  (postage  prepaid)  under  the  direction  of  said 
court;  at  the  time  mentioned  for  said  hearing  the  said  court  (unless 
good  cause  to  the  contrary  appear)  shall  appoint  three  disinterested 
freeholders,  residents  of  said  county,  commissioners  to  assess  and  ap- 
praise the  damages  which  such  owner  or  owners  may  sustain  by  reason 
of  the  erection  and  maintenance  of  such  telegraph  or  telephone  lines; 
before  entering  upon  such  service  said  commissioners  shall  severally 
be  sworn  faithfully  and  impartially  to  perform  the  duties  required  by 
them,  and  shall,  on  view,  make  a  just  appraisal,  in  writing,  of  the  dam- 
ages, if  any,  sustained  by  such  owner  or  owners,  and  file  a  report 
thereof  in  the  office  of  the  clerk  of  said  court;  if  any  damages  are  as- 
sessed, the  said  company  shall  pay  or  tender  the  amount  of  the  same  to 
the  party  to  whom  the  award  is  made;  if  such  owner  be  unknown  or 
cannot  be  found,  they  shall  pay  the  same  into  the  said  court,  and  there- 
upon, or  if  no  damages  are  found  to  be  sustained,  the  said  company  shall 
have  full  power  to  use  such  road  or  highway  on  the  line  of  their  route 
for  the  purpose  of  erecting  posts  or  poles  on  the  same  to  sustain  their 
wires  and  other  fixtures;  said  commissioners  shall  receive  three  dollars 
for  each  day's  service  performed  by  them,  to  be  paid  by  said  company, 
and  any  party  aggrieved  by  the  assessment  of  damages  may  have  the 
matter  determined  by  a  jury;  provided,  an  appeal  be  made  to  the  said 
court  within  thirty  days  from  the  time  of  filing  the  report  by  the  said 
commissioners,  and  said  court  shall  thereupon  order  a. trial  by  jury,  to 
be  conducted  as  any  other  case  of  similar  trial;  if  the  jury  increase  the 
damages  the  same  and  all  costs  and  charges  shall  be  paid  by  the  com- 
pany, otherwise  the  costs  and  charges  to  be  paid  by  the  owner  or  party 
interested;  and  judgment  may  be  entered  upon  the  verdict  of  said  jury 
and  execution  issued  thereon  as  in  other  cases,  unless  said  company 
shall,  within  ten  days  after  said  verdict  is  rendered,  elect  to  abandon 
their  proposed  route  or  appropriation  of  said  road  or  highway  by  an 
Instrument  in  writing  to  that  effect,  to  be  filed  with  the  clerk  of  the 
said  court  and  entered  on  the  minutes  thereof,  and  as  to  so  much  as  is 
thus  abandoned  the  assessment  of  damages  shall  be  void;  provided,  that 
upon  such  abandonment  the  costs  of  all  proceedings  to  be  taxed  by  the 
said  court  shall  be  paid  by  the  company  to  the  opposite  party;  and  pro- 
vided, also,  that  all  the  provisions  of  this  section  shall  apply  to  any  tele- 
graph or  telephone  company  specially  incorporated;  and  provided  fur- 
ther, that  nothing  in  this  section  contained  shall  in  any  wise  modify, 
affect,  alter  or  repeal  any  of  the  provisions  or  requirements  of  section 
one  of  the  said  act  approved  March  eleventh,  eighteen  hundred  and 
eighty.      (As  amended  by  P.  L.  1890,  p.  489,  c.  298;  G.  S.,  p.  3460.) 

S.  Time  when   act  takes  effect.     That   this   act   shall   take   effect   im- 
mediately. 


A  SUPPLEMENT  TO  an  act  entitled  "an  act  to  incorporate  and 

REGLLATE     TELEGRAPH    COMPANIES,"    APPROVED    APRIL    NINTH,     ONE 
THOUSAND   EIGHT  HUNDRED   AND   SEVENTY-FIVE.  1 
1.  Lines  by  undergronnd  cables.     That  any  telegraph  company  incor- 
porated under  the  act  to  which  this  is  a  supplement,  desiring  to  con- 


1— Approved  March  31,  1882,  P.  L.  1882;  G.  S.,  p.  3459. 
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struct  its  lines  by  means  of  underground  cables  containing  the  wires, 
instead  of  poles  and  posts  sustaining  the  wires,  shall  be  subject  to  all 
the  restrictions  and  provisions  concerning-  the  use  of  roads,  highways 
and  streets  as  are  provided  in  the  act  to  which  this  is  a  supplement, 
and  any  supplements  thereto. 

2.  Time   when   act  takes   effect.     That   this    act   shall    take   effect   im- 
mediately. 


A  FURTHER  SUPPLEMENT  to  an  act  entitled  "an  act  to  incor- 
porate AND  REGULATE  TELEGRAPH  COMPANIES,  APPROVED  APRIL 
NINTH,  ONE  THOUSAND  EIGHT  HUNDRED  AND  SEVENTY-FIVE.  1 
1.  Proceedlngrs  for  deslgrnatlon  of  route.  That  whenever  any  tele- 
graph or  telephone  company,  organized  by  virtue  of  the  act  to  which 
this  is  a  further  supplement,  or  by  virtue  of  any  special  act,  shall  apply 
to  the  common  council,  township  committee,  or  other  legislative  body  of 
any  city,  town,  township,  village  or  borough  in  this  state  (the  common 
council,  township  committee,  or  other  legislative  body  of  which  is  au- 
thorized by  law  to  take  and  appropriate  lands  or  real  estate  for  the 
opening,  laying  out  or  constructing  streets  therein,  and  to  make  awards 
for  lands  or  real  estate  taken  therefor,  and  to  levy  assessments  for  bene- 
fits or  expenses  of  such  improvements,  by  a  board  of  assessment,  or 
otherwise),  through  which  it  is  intended  to  construct  or  extend  any  tele- 
graph or  telephone  line,  for  a  designation  of  the  street,  streets  or  high- 
ways in  or  upon  which  the  posts  or  poles  of  said  company  may  be 
erected,  it  shall  be  the  duty  of  such  common  council,  township  committee 
or  other  legislative  body  to  give  to  such  company  a  writing,  designat- 
ing the  street,  streets  or  highways  in  which  the  posts  or  poles  of  said 
company  shall  be  placed,  and  the  manner  of  placing  the  same,  subject 
In  other  respects  to  the  provisions  of  the  act  to  which  this  Is  a  supple- 
ment; the  street,  streets  or  highways  to  be  designated  as  aforesaid  shall 
be  such  as  form  a  practicable  and  suitable  continuous  route  for  the  line 
of  said  company  through  such  municipality,  commencing  and  ending  upon 
a  public  highway,  and  shall  be  designated  with  due  regard  to  the  im- 
provement of  facilities  for  telegraphic  or  telephonic  communications;  in 
case  such  common  council,  township  committee,  or  other  legislative  body 
shall  not,  within  fifty  days  from  the  time  of  the  making  of  such  applica- 
tion, give  to  such  company  a  writing  designating  the  street,  streets  or 
highwaj's  in  which  the  posts  or  poles  of  such  company  may  be  erected 
and  the  manner  of  placing  the  same,  as  hereinbefore  provided,  it  shall 
be  lawful  for  such  company  to  apply  to  the  circuit  court  of  the  county 
in  which  such  city,  town,  township,  village  or  borough  is  situate,  or  to 
the  judge  thereof  in  vacation,  and  such  court  or  the  judge  thereof,  after 
a  hearing  upon  twenty  days'  notice  to  such  common  council,  township 
committee  or  other  legislative  body,  which  notice  shall  be  published  at 
least  once  a  week  for  two  weeks  in  a  newspaper  in  which  the  ordi- 
nances of  such  city,  town,  township,  village  or  borough  are  published  ac- 
cording to  law,  or  in  case  there  is  no  such  official  newspaper,  then  in  a 
newspaper  published  in  the  county  to  be  designated  by  said  court  or 
judge,  shall  as  speedily  as  possible  hear  the  matter  in  question,  and 
may,  in  the  discretion  of  said  court  or  judge,  designate  the  street,  streets, 
or  highways  in  which  the  posts  or  poles  of  such  company  may  be  erected 
and  the  manner  of  placing  the  same,  which  designation  shall  have  the 
same  force  and  effect  as  if  made  by  the  legislative  body  of  said  city, 
town,  township,  village  or  borough.  (As  amended  by  P.  L.  1888,  p.  546, 
c.  337;  G.  S..  p.  3459.) 


1 — Approved  April  1,  1887,  P.  L.  1887,  p.  119,  c.  87. 
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2.  Unlawful  to  construct  without  designation.  That  it  shall  be  unlaw- 
ful for  any  telegraph  or  telephone  company  to  construct  or  extend  any 
telegraph  or  telephone  line,  or  to  erect  any  posts  or  poles  therefor  in 
any  city,  town,  township,  village  or  borough  having  the  power  enumer- 
ated in  the  first  section  of  this  act,  without  first  obtaining  such  designa- 
tion of  their  route,  and  then  only  upon  the  street,  streets  or  highways  so 
to  be  designated.      (As  amended  by  P.  L.  1888,  p.  546,  c.  337;  G.  S.,  p.  3640.) 

3.  Designation  made  by  ordinance.  That  the  designation  of  such  route 
provided  for  in  the  first  section  of  this  act  shall,  in  all  cases,  be  made  by 
ordinance  where  the  legislative  body  of  any  of  the  municipal  corpora- 
tions hereinbefore  designated  are  authorized  by  law  to  enact  ordinances 
for  any  purpose  whatever. 

4.  Time  when  act  takes  effect.  This  act  shall  be  deemed  a  public  act 
and  shall  take  effect  immediately. 


AN  ACT  TO  ame:^d  an  act  entitled  "a  supplement  to  an  act  en- 
titled 'an  act  to  incorporate  and  regulate  telegraph  com- 
panies,' APPKOA-ED  APRIL  NINTH,  ONE  THOUSAND  EIGHT  HUNDRED 
AND  SEVENTY-FIVE,"  WHICH  SUPPLEMENTAL  ACT  WAS  APPROVED 
MARCH  ELEVENTH,  ONE  THOUSAND  EIGHT  HUNDRED  AND  EIGHTY, 
AND  TO  EXTEND  THE  PROVISIONS  OF  SAID  ACT,  APPROVED  APRIL 
NINTH,  ONE  THOUSAND  EIGHT  HUNDRED  AND  SEVENTY-FIVE,  AND 
ALL  SUPPLEMENTS  TO  SAID  LAST-MENTIONED  ACT,  TO  TELEPHONE 
COMPANIES.  1 

1.  Amends  P.  L.  1880,  p.  201,  §  2,  page  618,  supra. 

2.  Provisions  extended  to  telephone  companies.  That  the  provision* 
of  the  said  act  entitled  "An  act  to  incorporate  and  regulate  telegraph 
companies,"  approved  April  ninth,  one  thousand  eight  hundred  and  sev- 
enty-five, and  all  supplements  thereto,  be  and  the  same  are  hereby  de- 
clared to  extend  to  all  telephone  companies  heretofore  organized  within 
this  state,  in  the  manner  provided  in  said  last-mentioned  act  for  the  or- 
ganization of  telegraph  companies  and  the  .supplements  thereto;  and  tele- 
phone companies  may  be  hereafter  organized  under  said  act  and  the 
supplements  thereto  and  have  and  exercise  all  the  powers  and  privileges 
conferred  in  and  by  said  last-mentioned  act  and  the  supplements  thereto 
upon  telegraph  companies,  and  such  companies  shall  be  subject  and 
liable  to  all  the  provisions  of  said  last-mentioned  act  and  the  supple- 
ments thereto,  in  the  same  manner  and  to  the  same  extent  that  telegraph 
companies  are  or  nxay  be. 

3.  Time  when  act  takes  cflEect.  That  this  act  shall  take  effect  im- 
mediately. 


SUPPLEMENT  TO  an  act  entitled   "an  act  to  incorporate  and 

REGULATE    TELEGRAPH    COMPANIES,"     APPROVED    APRIL    NINTH,    ONE 
THOUSAND   EIGHT  HUNDRED   AND   SEVENTY-FrV'E.2 

1.  Dissolution.  Any  corporation  organized  under  this  act  may  be  dis- 
solved in  the  manner  provided  in  section  thirty-one  of  the  act  concern- 
ing corporations  (Revision  of  1896). 

l_Approved  June  20,  1890,  P.  L.  1890,  p.  489,  c.  298;  G.   S.,  p.   3461. 
2_Approved  April  8,  1903,  P.  L.  1903,  p.  363,  c.  184. 
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A  SUPPLEMENT  to  an  act  entitled  "an  act  to  amend  an  act  en- 
titled 'a  supplement  to  an  act  entitled  "an  act  to  incorpo- 
rate AND  REGLTLATE  TELEGRAPH  COMPANIES,"  '  "  APPROVED  APRIL 
NINTH,  ONE  THOUSAND  EIGHT  HUNDRED  AND  SEVENTY-FIVE,  WHICH 
SUPPLEMENTAL  ACT  WAS  APPROVED  MARCH  ELEVENTH,  ONE  THOU- 
SAND EIGHT  HUNDRED  AND  EIGHTY,  AND  TO  EXTEND  THE  PROVISIONS 
OF  SAID  ACT  APPROVED  APRIL  NINTH,  ONE  THOUSAND  EIGHT  HUN- 
DRED AND  SEVENTY-FIVE,  AND  ALL  SUPPLEMENTS  TO  SAID  LAST- 
MENTIONED  ACT,  TO  TELEPHONE  COMPANIES,  APPROVED  JUNE  TWEN- 
TIETH,   ONE   THOUSAND    EIGHT    HUNDRED    AND    NINETY.  1 

1.  Proposed  route  may  be  abandoned.  In  any  case  where  a  report  has 
been  heretofore  or  shall  be  hereafter  made  by  commissioners  appointed 
on  application  of  any  telegraph  or  telephone  company  organized  or  in- 
corporated under  any  general  or  special  laws  of  this  state,  to  appraise 
the  damages,  if  any,  sustained  by  the  owner  or  owners  of  land  by  reason 
of  the  erection  and  maintenance  of  poles  and  wires  on  or  along  any  road 
or  highway,  such  telegraph  or  telephone  company  may  abandon  their 
proposed  route  or  appropriation  of  any  road  or  highway  or  any  part 
thereof,  by  an  instrument  in  writing  to  that  efCect,  to  be  filed  with  the 
clerk  of  the  court  where  such  report  shall  have  been  filed  and  entered 
in  the  minutes  thereof;  and  as  to  so  much  as  is  thus  abandoned  the  as- 
sessment of  damages  shall  be  void;  provided,  that  upon  such  abandon- 
ment the  costs  of  all  proceedings  to  be  taxed  by  the  said  court  shall  be 
paid  by  the  company  to  the  opposite  party. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  to  incorporate  and 

REGULATE    TELEGRAPH    COMPANIES,"     APPROVED    APRIL    NINTH,     ONE 
THOUSAND   EIGHT   HUNDRED   AND   SEVENTY-FIVE.2 

1.  May  borro^v  money  and  IsBue  bondn;  mortgages. — Any  corporation 
organized  under  and  by  virtue  of  the  act  to  which  this  is  a  supplement 
may  borrow,  from  time  to  time,  such  sum  or  sums  of  money  as  may  be 
necessary  for  the  accomplishment  of  the  objects  of  such  corporation; 
and  to  secure  the  re-payment  thereof,  or  of  any  part  or  portion  thereof, 
may  issue  bonds  registered  or  with  coupons  or  interest  certificates 
thereto  attached,  or  both,  secured  by  a  mortgage  of  any  or  all  of  its  fran- 
chises, lines  of  telegraph  and  telephone,  telegraph  and  telephone  ex- 
changes, electrical  appliances,  rights  of  way,  real  estate  or  personal 
property,  including  stock  and  securities  of  such  corporation  or  of  any 
other  corporation  whose  stock  and  securities  it  owns,  which  mortgage 
may  be  recorded  as  mortgages  of  real  estate  are  or  hereafter  may  be  by 
law  required  to  be  recorded  in  the  office  of  the  clerk  or  register  of  deeds 
of  the  county  or  counties  in  which  the  telegraph  or  telephone  lines  or 
telegraph  and  telephone  exchanges  may  be  located,  and  in  the  office  of 
the  clerk  or  register  of  deeds  of  the  county  in  which  the  principal  of- 
fice of  such  corporation  is  situate,  and  such  record  or  the  lodgment  of 
such  mortgage  in  such  clerk's  or  register's  office  for  record  shall  be 
thereafter  notice  to  all  subsequent  judgment  creditors,  purchasers  and 
mortgagees  of  the  execution  of  the  said  mortgage  and  of  the  contents 
thereof,  although  such  mortgage  may  not  have  been  executed,  proved  or 
recorded  as  a  chattel  mortgage. 

a.  Application  of  act.  That  any  such  mortgage  heretofore  given  by 
any  corporation  organized  under  the  act  to  which  this  is  a  supplement. 


1— Approved  April  11,  1898,  P.  L.  1898,  p.  392,  c.  164. 
2— Approved  March  26,  1903,  P.  L.  1903,  p.  123,  c.  86. 
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and  heretofore  recorded  or  registered  In  the  manner  prescribed  in  the 
preceding  section,  shall  be  hereafter  notice  to  all  future  judgment 
creditors,  purchasers  and  mortgagees  of  the  execution  of  the  said  mort- 
gage and  of  the  contents  thereof,  although  such  mortgage  may  not 
have  been  executed,  proved  or  recorded  as  a  chattel  mortgage. 


SUPPLEMENT  to  an  act  entitled   "an  act  to  incorpokate  and 

REGULATE      TELEGRAPH      COMPANIES."      APPROVED      APRIL      NINTH,      ONE 
THOUSAND    EIGHT    HUNDRED    AND    SEVENTY-FIVE.  1 

1.  May  change  certificate  of  Incorporation.  Any  corporation  organized 
under  the  provisions  of  the  act  to  which  this  Is  a  supplement  may  in- 
crease or  decrease  its  capital  stock,  change  the  par  value  of  the  shares 
thereof,  change  its  name,  extend  its  corporate  existence,  create  one  or 
more  classes  of  preferred  stock  and  make  such  other  amendment,  change 
or  alteration  as  may  be  desired  by  amendment  of  its  certificate  of  incor- 
poration in  the  manner  prescribed  in  section  twenty-seven  of  the  "Act 
concerning  corporations"  (Revision  of  1896)  for  making  such  amend- 
ments; provided,  that  the  certificate  of  such  amendment,  change  or  al- 
teration required  to  be  filed  in  the  office  of  the  secretary  of  state  shall 
contain  only  such  provision  as  it  would  be  lawful  and  proper  to  insert 
in  an  original  certificate  of  incorporation  made  at  the  time  of  making 
such  amendment;  and  the  certificate  of  the  secretary  of  state  that  such 
certificate  and  the  written  consent  of  stockholders  required  by  law  have 
been  filed  in  his  office  shall  be  taken  and  accepted  as  evidence  of  such 
amendment,  change  or  alteration  in  all  courts  and  places. 


AN     ACT     RESPECTING     TELEGRAPH,     TELEPHONE,     ELECTRIC     LIGHT     AND 
OTHER  WIRES  AND  CARLES  FOR  ELECTRIC  PURPOSES. 2 

1.  No  right  by  prescription.  That  whenever  any  wire  or  cable  used 
for  any  telegraph,  telephone,  electric  light,  or  other  wire  or  cable  for 
electric  purposes,  is  or  shall  be  attached  to,  or  does  or  shall  extend  upon 
or  over  any  building  or  land,  no  lapse  of  time  whatsoever  shall  raise  a 
presumption,  or  justify  a  prescription  of  any  perpetual  right  to  such  at- 
tachment or  extension. 


AN    ACT    IN   RELATION    TO    OPERATORS    AND   OTHERS    IN    THE   EMPLOYMENT 
OF  TELEGRAPH   COMPANIES   IN  THIS    STATE.3 

1.  Elxemptlon  from  mllltla  and  jury  duty.  That  the  operators  and  as- 
sistant operators,  superintendents,  managers,  linemen  and  those  di- 
rectly engaged  In  the  business  of  receiving  and  forwarding  messages  by 
telegraph,  shall  be  exempt  from  militia  duties  and  serving  on  juries,  and 
from  any  fine  or  penalty  for  neglect  thereof. 


1 — Approved  March  31,  1905,  P.  L.  1905,  p.  180,  c.  84. 

2 — Approved  April  21,  1884,  P.  L.  1884,  p.  239,  c.  163;  G.  S.,  p.  3462. 

3 — ^Approved  February  27,  1862.  P.  L.  1862,  p.  69;  G.  S.,  p.  3456. 
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11.  WATER  COMPANIES. 

AN  ACT  FOR  THE  CONSTRUCTION,  MAINTENANCE  AND  OPERATION  OF 
WATER  WORKS  FOR  THE  PURPOSE  OP  SUPPLYING  CITIES,  TOWNS, 
TO\VNSHIPS,  VILLAGES,  BOROUGHS  AND  OTHER  MUNICIPALITIES  IN 
THIS   STATE  WITH  WATER.       (TlTLE  AS  AMENDED  BY  P.  L.   1906,  P.   703, 

c.  319. )i 

1.  Organization   of  water  companies  in   municipalities   not   over  15,000. 

Any  number  of  persons,  not  less  than  seven,  a  majority  of  whom  shall 
reside  in  this  state,  may  form  a  company  for  the  purpose  of  construct- 
ing, maintaining  and  operating  water-works  in  any  city,  town,  town- 
ship, village,  borough  or  other  municipality  of  this  state  having  a 
population  of  not  more  than  fifteen  thousand,  and  for  the  purpose  of 
supplying  such  city,  town,  township,  village,  borough  or  other  munici- 
pality and  the  inhabitants  thereof  with  water.  (As  amended,  by  P.  L. 
1880,  p.  273,  c.  182,  P.  L.  1883,  p.  204,  c.  157,  P.  L.  1884,  p.  42,  c.  29,  P.  L. 
1895,  p.  75,  c.  14,  P.  L.  1905,  p.  452,  P.  L.  1906,  p.  703,  c.  319,  and  P.  L. 
1910,  p.   241,  c.  141.) 

2.  HoTv  company  organized.  That  such  persons  desirous  of  forming 
a  company  for  such  purposes  shall  make,  sign  and  acknowledge,  before 
some  officer  authorized  to  take  such  acknowledgment  of  deeds,  a  cer- 
tificate in  writing,  which  shall  state  the  corporate  name  adopted  by  the 
company,  the  amount  of  the  capital  stock,  the  term  of  its  existence,  the 
number  of  directors,  the  names  of  those  who  shall  manage  the  affairs 
of  the  company  for  the  first  year,  or  until  their  successors  are  elected 
and  qualified,  and  the  name  of  the  city,  town  or  village  in  or  for  which 
such  works  are  to  be  constructed  and  the  business  of  the  company  car- 
ried on;  such  certificate  shall  be  filed  in  the  office  of  the  secretary  of 
state,  together  with  the  consent,  in  writing,  of  the  corporate  authorities, 
if  any,  of  the  town  or  city  proposed  to  be  supplied  with  water. 

3.  VA^lien  incorporation  effected.  That  w^hen  such  certificate  and  con- 
sent shall  have  been  filed  as  aforesaid,  the  persons  who  shall  have 
signed  and  acknowledged  the  same,  and  their  successors,  shall  be  a  body 
politic  and  corporate,  and  shall  have  power,  as  such,  to  take  and  divert 
any  and  all  such  springs  and  streams  of  water,  and  build,  erect,  alter, 
repair,  enlarge  and  maintain  all  such  reservoirs  and  works,  and  lay 
down  all  such  pipes  and  conduits  for  water,  at  such  times  and  in  such 
places  as  shall  be  necessary  and  proper  to  enable  said  corporation  to 
carry  into  effect  the  purposes  of  its  incorporation. 

4.  Blay  enter  upon  lands,  etc.  That  it  shall  be  lawful  for  such  corpora- 
tion to  enter  upon  any  and  all  lands  in  the  neighborhood  of  the  village, 
town  or  city,  which  it  is  intended  to  supply  with  water,  and  to  make  all 
such  preliminary  examinations,  explorations,  measurements  and  level- 
Ings  as  may  be  necessary  and  proper  for  its  corporate  purposes,  doing 
thereby  as  little  damage  as  possible  to  the  owner  or  owners. 

5.  Proceedings  to  assess  damages  T«-hen  property  talcen  or  used.  That 
in  case  said  corporation  cannot  agree  with  the  owner  or  owners,  or  other 
persons  interested  in  any  lands  which  said  corporation  may  desire  to  take, 
use  and  occupy,  or  from  which  they  may  desire  to  take  or  divert,  either 
In  whole  or  in  part,  any  spring  or  springs,  stream  or  streams  of  water 
for  the  purposes  of  its  corporation,  as  to  the  amount  of  compensation 
to  be  paid  to  such  owner  or  owners  for  such  taking,  use,  occupation  or 
diversion,  it  shall  be  lawful  for  any  justice  of  the  supreme  court  of  this 
state,  upon  application  by  said  corporation,  and  upon   two  weeks'   pre- 


1 — Approved  April  21,  1876,  P.  L.  1876,  p.   318,  c.  193;  G.  S.,  2199. 
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vious  notice,  served  in  person,   or  by  leaving  at  the  dwelling-house  or 
usual  place  of  abode  of  such  owner  or  owners,  or,  in  case  of  absence  from 
the  state  or  legal  disability  published  in  a  newspaper  published  nearest  to 
the  lands  in  question,  to  appoint  three  disinterested  commissioners,  resi- 
dent of  the  county  in  which  said  lands  are  situated,  to  assess  and  ascer- 
tain the  value  of  the  lands  so  proposed  to  be  taken,  used  and  occupied, 
and  the  damages  to  be  done  to  any  lands  by  the  laying  down  of  such 
pipes  and  erection  and  maintenance  of  such  works,  and  by  the  diversion, 
total   or  partial,   as   the   case   may   be,    of   said   springs   and  streams   of 
water;   which   commissioners   shall  appoint  a  time   and   place  at   which 
they  shall  meet  to  execute  the  duties   of  their  appointment,   and  shall 
cause  two   weeks'  notice  thereof  to  be   given   to  the  parties  interested 
therein,  either  by  personal  service  or  by  publication  in  a  newspaper  pub- 
lished in  the  county  where  such  lands  may  lie;  at  which  time  and  place 
the  said  commissioners  shall  meet  and  view  the  premises  and  hear  the 
parties   interested,   and   take   evidence,   if  any   be   offered,   and   for  that 
purpose  shall  have  power  to  administer  oaths  or  affirmations,  and  to  ad- 
journ from  day  to  day,  and  in  case  of  the  refusal  or  failure  of  either  or 
any  of  said  commissioners  to  attempt  and  perform  their  said  duties,  the 
said  judge  shall  have  power  to  appoint  another  or  other  disinterested 
person  or  persons  as  commissioners  to  act  in  the  place  of  such  absent 
commissioner  or  commissioners;  and  the  said  corporation  shall  make  and 
exhibit  to  the  said  commissioners,   at  their  meeting  aforesaid,   for  the 
use  of  the  parties  interested,  a  statement  and  description  in  writing,  or 
by  drawings  or  maps,  or  both,  of  the  lands  and  streams  by  them  sought 
to  be  taken  or  diverted  as  aforesaid,  and  of  the  use,  occupation  of  and 
excavations  upon  any  lands  by  them  sought  to  be  made;  and  the  said 
commissioners  shall  thereupon  ascertain  and  assess  the  value  and  dam- 
ages aforesaid,   and  shall   execute  under  their  hands   and   seals,   or  the 
hands  and  seals  of  a  majority  of  them,  an  award  to  said  corporation  of 
the  lands,  rights  and  privileges  by  them  sought  in  the  statements  and 
description  aforesaid,  stating  therein  the  amount  of  damages  and  com- 
pensation therefor  by  them  assessed  in  favor  of  such  owner  or  owners, 
which  award   shall  be   by  them  acknowledged   and   filed    in   the   county 
clerk's  office,  and  by  him  recorded  in  the  registry  of  deeds;  provided  al- 
ways, that  if  any  real  estate,  the  owner  or  owners  of  which  shall  not 
have  given  his,  her  or  their  consent  in  writing  to  the  diversion  or  dim- 
inution of  said  springs  or  streams,  or  to  the  damages  to  which  by  rea- 
son of  the  diversion  or  diminution  of  said  springs  or  streams,  shall  not 
have  been  ascertained  and  paid  pursuant  to  the  directions  of  this  act, 
shall  be  injured  or  damaged  by  the  diversion  or  diminution  of  any  said 
springs,  that  the  owner  or  owners  thereof  may  have  and  maintain  his, 
her  or  their  action  to  recover  damages  for  such  injury  which  he,  she  or 
they  may  sustain  by  reason  of  anything  done  under  this  act  as  If  this 
act  had  not  been  passed. 

6.  Damages  paid  before  possession.  That  before  taking  possession  of 
any  such  lands,  or  entering  thereon  for  the  purpose  of  making  any  ex- 
cavation or  occupation  thereof,  or  by  diverting  any  spring  or  stream  of 
water,  the  said  corporation  shall  pay  or  tender  to  such  owner  or  owners, 
or,  in  case  of  absence  from  the  state  or  legal  disability,  shall  deposit 
with  the  clerk  of  the  circuit  court  of  said  county  the  amount  of  damages 
so  awarded;  and  the  award  of  said  commissioners,  and  the  payment  or 
tender  or  deposit  as  aforesaid  of  such  damages  shall  vest  in  said  corpora- 
tion the  lands,  rights  and  privileges  by  them  sought,  described  and  set 
forth  in  said  statement  and  description,  in  all  respects  the  same  as  if  the 
same  had  been  conveyed  to  said  corporation  by  said  owner  or  owners 
under  their  hands  and  seals. 

7.  Proceedings  In  case  of  appeaL     That  if  either  party  feel  aggrieved 

N.  J.  Corp.  Law^40 
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by  said  assessment  and  award,  such  party  may  appeal  fo  the  next  or  sec- 
ond term  of  the  circuit  court  of  said  county,  by  petition  and  notice 
thereof  served  upon  the  opposite  party  two  weeks  prior  to  such  term,  or 
published  a  like  space  in  a  newspaper  published  nearest  the  lands  in 
question,  which  petition  and  notice,  so  served  or  published,  shall  vest  in 
said  court  full  power  to  hear  and  determine  said  appeal,  and  if  required 
they  shall  award  a  venire  for  a  jury  to  come  before  them,  who  shall 
hear  and  finally  determine  the  issue  under  the  direction  of  the  court, 
as  in  other  trials  by  jury,  and  it  shall  be  the  duty  of  the  said  jury  to  as- 
sess the  damages  to  the  said  lands  as  above  mentioned,  and  the  value  of 
such  as  shall  be  absolutely  taken;  and  said  court  shall  have  power  to 
order  a  struck  jury,  or  a  jury  of  view,  or  both,  to  try  any  such  appeal; 
and  also  to  order  any  jury  which  may  be  impaneled  and  sworn  to  try 
any  such  appeal  to  view  the  premises  in  question  during  said  trial,  and 
the  right  of  said  corporation  to  appeal  from  and  dispute  the  correctness 
of  any  award  shall  not  be  waived  or  taken  away  by  the  paying  or  tender- 
ing the  amount  of  the  award,  and  taking  possession  of  the  land  or  exer- 
cising the  rights  covered  by  such  award;  and  the  right  of  any  owner 
of  any  such  lands  or  rights  in  like  manner  to  appeal,  shall  not  be  waived 
or  lost  by  the  acceptance  of  the  amount  so  awarded,  when  tendered,  and 
upon  the  final  determination  of  any  such  appeal  the  said  court  shall  ren- 
der such  judgment  in  favor  of  the  one  party  and  against  the  other  as  the 
right  and  justice  of  the  case  shall  require,  and  shall  award  to  the  party 
substantially  succeeding  and  prevailing  in  said  appeal,  his,  her  or  their 
costs  of  said  appeal  against  the  opposite  party,  and  shall  have  power  to 
enforce  the  judgment  so  rendered  by  execution,  as  other  judgments  are 
enforced,  and  also  by  summary  proceedings  and  attachments  for  non- 
payment thereof. 

8.  Directors.  That  the  business  of  said  company  shall  be  managed  by 
a  board  of  directors  of  not  less  than  five,  who  shall  be  stockholders 
therein,  and  a  majority  of  whom  shall  be  residents  of  this  state,  and  a 
majority  of  directors  chosen  shall  be  a  quorum,  and  there  shall  be  an 
election  of  directors  within  one  year  from  the  filing  of  the  articles  of  as- 
sociation, and  annually  thereafter  at  such  time  as  shall  be  fixed  by  the 
by-laws  of  such  company;  three  weeks'  notice  thereof  shall  be  given  by 
publication  in  a  newspaper  In  general  circulation  in  such  city,  town  or 
village;  the  stockholders  shall  be  entitled  to  vote  either  in  person  or  by 
proxy. 

».  Officers.  That  the  officers  of  such  company  shall  be  a  president,  who 
shall  be  one  of  the  directors,  a  secretary  and  treasurer,  and  such  other 
officers,  agents  and  servants  as  the  board  of  directors  shall  deem  neces- 
sary; such  officers  shall  be  elected  annually  by  the  directors,  and  shall 
be  required  to  give  bond  with  penalty  and  surety  to  be  approved  of  by 
said  board  of  directors,  conditioned  for  the  faithful  discharge  of  their 
respective  duties. 

10.  Capital  increased.  The  amount  of  the  capital  stock  shall  be  fixed 
by  the  company,  but  may  be  increased  by  a  vote  of  the  stockholders  at 
any  annual  meeting,  or  at  any  special  meeting;  provided,  that  notice  in 
writing  of  such  special  meeting  and  the  object  thereof  shall  be  mailed 
to  each  stockholder  of  record  at  his  post-office  address  at  least  ten  days 
prior  to  the  holding  of  such  special  meeting,  and  such  capital  stock 
shall  be  divided  into  shares  of  not  more  than  one  hundred  dollars  each. 
(As  amended  by  P.  L.  1908,  p.  42,  c.  28.) 

11.  Penalty  for  Injarlng  vForks.  That  if  any  person  or  persons  shall 
willfully  do  or  cause  to  be  done,  any  act  or  acts  whatever,  thereby  to  In- 
jure any  reservoir,  conduit-pipe,  cock,  machine,  or  structure  whatsoever, 
or  anything  appertaining  to  the  works  of  said  corporation  whereby  the 
same  may  be  stopped,  obstructed  or  injured,  the  person  or  persons  so 
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offending  shall  be  considered  guilty  of  a  misdemeanor,  and  being  thereof 
convicted,  shall  be  punished  by  fine  not  exceeding  three  hundred  dollars 
or  imprisonment  at  hard  labor  not  exceeding  two  years,  or  both;  pro- 
vided, such  criminal  prosecution  shall  not  in  any  wise  impair  the 
rights  of  action  for  damages  by  a  civil  suit,  hereby  authorized  to  be 
brought  for  any  such  injury  as  aforesaid,  by  and  in  the  name  of  said 
corporation  in  any  court  of  this  state  having  cognizance  of  the  same. 

12.  May  lay  pipes  free  from  charge.  That  such  company  be  and  they 
are  hereby  fully  authorized  and  empowered  to  lay  their  pipes  be- 
neath such  public  roads,  streets,  avenues  and  alleys,  as  they  may  deem 
necessary  for  the  purposes  aforesaid,  free  from  all  charge  to  be  made  by 
any  person  or  persons,  or  body  politic  whatsoever,  for  said  privilege, 
and  also  such  hydrants  at  the  crossings  or  intersections  of  said  streets 
and  alleys;  provided,  that  the  said  pipes  shall  be  laid  at  least  three  feet 
below  the  surface  of  the  same,  and  shall  not  in  anywise  unnecessarily 
obstruct  or  Interfere  with  the  public  travel,  or  damage  public  or  private 
property;  and  provided,  that  the  consent  shall  be  obtained  of  the  cor- 
porate authorities,  if  any  there  be.  of  any  town  through  which  the  same 
may  be  laid. 

13.  May  sell  water.  That  said  company  may  sell  and  dispose  of  the 
water  issuing  from  their  reservoirs,  aqueducts  or  pipes,  for  such  price 
or  prices,  or  quarterly  or  annual  rents,  and  such  restrictions  as  they 
may  think  proper. 

14.  Time  for  commenclngr  and  completing:  works.  That  such  company 
shall  commence  the  construction  of  the  proposed  water  works  within 
six  months  from  the  date  of  their  organization,  and  shall  complete  the 
same  within  two  years  from  the  date  of  commencement. 

15.  Aqueduct  companies  may  extend  works.  That  any  aqueduct  com- 
pany now  in  existence  under  any  special  charter  in  this  state,  and  any 
company  which  has  been  incorporated  under  the  provisions  of  this  act. 
shall  have  the  right  from  time  to  time  to  add  to  and  extend  their  works' 
to  such  extent  as  may  be  necessary  to  carry  out  the  purposes  of  its  cor- 
poration, and  for  that  purpose  to  take  all  such  lands  and  divert  all  such 
streams  of  water,  in  the  manner  hereinbefore  provided,  as  shall  be 
necessary  for  that  purpose;  provided,  that  nothing  in  this  section  shall 
be  deemed,  taken  or  construed  to  empower  or  authorize  any  aqueduct  or 
water  company  to  supply  or  furnish  water  within  the  corporate  limits 
of  any  city  of  this  state  owning  or  controlling  its  water-supply 
(As  amended  by  P.  L.  1888,  p.  180,  c.  135;  G.  S.,  p.  2203.) 

16.  Time  when  act  takes  effect.  That  this  act  shall  go  into  effect  im- 
mediately. 


A  SUPPLEMENT  to  the  act  entitled  "an  act  for  the  construc- 
tion, MAINTENANCE  AND  OPERATION  OF  WATER  WORKS,  FOR  THE  PUR- 
POSE OF  SUPPLYING  CITIES,  TOWNS  AND  VILLAGES  WITH  WATER,"  AP- 
PROVED APRIL  TWENTY-FIRST,  ONE  THOUSAND  EIGHT  HUNDRED  AND 
SEVENTY-SIX.  1 

1.  May  Issue  bonds.  Every  company  organized  under  the  act  to  which 
this  is  a  supplement  may  make  and  issue  bonds,  with  or  without  coupons 
attached,  bearing  interest  not  exceeding  six  per  centum  per  annum  to 
borrow  money  or  to  secure  any  indebtedness  created  by  them  and  sell 
exchange  or  otherwise  dispose  of  the  same;  and  such  bonds  and  the  in- 
terest thereon  may  be  secured  by  mortgage  or  mortgages  given  or  exe- 
cuted  to  a  trustee  or  trustees  for  the  use  of  the  bondholders,  upon  tho 

1— Approved  March  9,  1877,  P.  L.  1877,  p.  114.  c.  78;  G.  S.,  p.  2202. 
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corporate  franchises,  real  and  personal  estate,  and  all  other  property  of 
such  company  or  any  part  thereof;  provided,  however,  that  no  such  cor- 
poration shall  issue,  sell  and  deliver  its  bonds,  notes  or  obligations  of 
any  character,  except  in  return  for  cash,  to  the  extent  of  at  least  eighty 
per  centum  of  the  face  value  of  said  securities  issued,  or  for  property 
of  an  actual  cash  value  of  at  least  eighty  per  centum  of  the  face  value 
of  the  securities  issued  in  payment  thereof.  (As  amended  by  P.  L.  1883, 
p.  204,  and  P.  L.  1908,  p.  43,  c.  29.) 

2.  Time  when  act  takes  effect.     That  this  act  shall  take  effect  imme- 
diately. 


A  SUPPLEMENT  TO  AX  ACT  entitled  "an  act  for  the  construction, 

MAINTENANCE  AND  OPERATION  OF  WATER  WORKS  FOR  THE  PURPOSE 
OF  SUPPLYING  CITIES,  TOWNS  AND  VILLAGES  OF  THIS  STATE  WITH 
WATER,"   APPROVED   APRIL   TWENTY-FIRST,    EIGHTEEN   HUNDRED   AND 

SEVENTY-SIX.  1 

1.  May  extend  mains  beyond  limits  of  city.  That  It  shall  and  may  be 
lawful  for  any  aqueduct  or  water  company  organized  under  the  act  to 
which  this  is  a  supplement,  or  specially  chartered  for  the  purpose  of  sup- 
plying any  city,  borough  or  town  with  water,  to  extend  its  mains  outside 
and  beyond  the  corporate  limits  of  such  city,  borough  or  town,  along  any 
road  or  street  leading  therefrom,  for  the  purpose  of  supplying  the  dwell- 
ers along  such  road  or  street  with  water,  provided  a  majority  in  frontage 
of  the  owners  of  land  fronting  on  such  road  or  street,  or  of  any  portion 
thereof,  proposed  to  be  supplied,  shall  consent  thereto  in  writing. 

2.  Time  when  act  takes  effect.  That  this  act  shall  take  effect  imme- 
diately. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  for  the  construction, 

MAINTENANCE  AND  OPERATION  OF  WATER  WORKS  FOR  THE  PURPOSE 
OF  SUPPLYING  CITIES,  TOWNS  AND  VILLAGES  OF  THIS  STATE  WITH 
WATER,"  APPROVED  APRIL  TWENTY-FIRST,  ONE  THOUSAND  EIGHT 
HUNDRED  AND  SEVENTY-SIX.* 

1.  Contracts  with  other  companies.  It  shall  be  lawful  for  any  com- 
pany incorporated  under  the  act  to  which  this  is  a  supplement,  to  make 
and  enter  into  a  contract  with  any  other  company  organized  under  any 
law  of  the  state  for  a  supply  of  water  upon  such  terms  and  for  such 
times  as  may  be  mutually  agreed  upon;  and  said  companies  so  contract- 
ing may  lay  such  supply  mains  and  pipes  as  may  be  thought  necessary 
to  furnish  said  supply,  through  any  property,  upon  obtaining  the  con- 
sent in  writing  of  the  owner  thereof;  or  under  the  surface  of  any  streets, 
roads,  highways  or  public  places;  provided,  that  said  companies  first  ob- 
tain the  consent  by  ordinance  of  the  municipality  or  municipalities 
through  which  said  mains  and  pipes  are  to  be  laid;  provided,  however, 
the  municipal  board  or  body  having  control  of  such  streets,  roads,  high- 
ways or  public  places  shall  designate  the  place  therein  where  and  the 
manner  how  such  pipes  or  mains  shall  be  laid. 

2.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


1 — Approved  March  23,  1883,  P.  L.  1883,  p.  201,  c.  152;  G.  S.,  p.  2202. 
2 — Approved  April  8,  1903,  P.  L.  1903,  p.  237,  c.  154. 
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A  SUPPLEMENT  to  as  act  entitled  "an  act  for  the  construction, 

MAINTENANCE  ANB  OPERATION  OF  WATER  WORKS  FOR  THE  PURPOSE 
OF  SUPPLYING  CITIES,  TOWNS  AND  VILLAGES  OF  THIS  STATE  WITH 
WATER,"  APPROVED  APRIL  TWENTY-FIRST,  EIGHTEEN  HUNDRED  AND 
TWENTY-SIX.  1 

1.  Consent  to  incorporators.  Hereafter  the  consent  In  writing  of  the 
corporate  authorities  as  required  by  the  second  section  of  the  act  to 
which  this  act  is  a  supplement,  shall  be  to  the  Individual  incorporators 
of  the  proposed  company,  in  and  by  their  individual  names. 

2.  Consents  validated.  All  consents  heretofore  given,  either  to  the  In- 
dividual incorporators  of  a  proposed  company  In  and  by  their  Individual 
names,  or  to  a  proposed  company  in  and  by  its  proposed  corporate  name 
are  hereby  validated,  ratified  and  confirmed  where  such  company  has 
91ed  its  certificate  of  incorporation  and  such  consent  in  the  office  of  the 
secretary  of  state  and  such  company  has  constructed,  maintained  and 
operated  water  works  and  supplied  water. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  for  the  construction, 

MAINTENANCE  AND  OPERATION  OF  WATER  WORKS  FOR  THE  PURPOSE 
OF  SUPPLYING  CITIES,  TOWNS,  TOWNSHIPS,  VILLAGES,  BOROUGHS 
AND  OTHER  MUNICIPALITIES  IN  THIS  STATE  WITH  WATER,"  APPROVED 
APRIL  TWENTY-FIRST,  ONE  THOUSAND  EIGHT  HUNDRED  AND  SEVENTY- 
SIX.2 

1.  Formation  of  water  company  validated.  The  formation  of  any  com- 
pany which  has  heretofore  filed  a  certificate  of  Incorporation,  as  re- 
quired by  the  second  section  of  the  act  to  which  this  act  Is  a  supplement. 
Is  hereby  validated,  ratified  and  confirmed,  wherever  there  has  been  filed 
with  the  certificate  of  incorporation  a  copy  of  the  ordinance  or  resolution 
of  the  governing  body  of  the  municipality  to  be  supplied  with  water,  con- 
senting to  the  formation  of  such  company,  certified  to  by  the  clerk  of 
such  municipality,  and  such  certified  copy  shall  be  deemed  to  be  the 
consent  In  writing  of  the  corporate  authorities  as  required  by  said  act; 
provided,  that  such  company  has  constructed,  maintained  and  operated 
water  works  and  supplied  water. 


AN  ACT  IN  RELATION  TO  WATER  COMPANIES.* 

1.  Rents  paid  in  advance  refunded  on  failure  to  snpply  water.  That  In 
case  any  Incorporated  water  company  of  this  state,  who  have  by  agree- 
ment or  otherwise  collected  water  rents  in  advance,  shall  fail  for  more 
than  five  days  at  any  one  time  during  any  period  for  which  such  rent  Is 
charged,  collected  or  received,  to  supply  water  to  the  person  who  has 
paid  such  rents  in  advance,  such  water  company  shall  refund  to  such 
consumer  a  portion  of  such  rent  proportioned  to  the  time  of  such  non- 
supply;  provided,  nothing  in  this  act  shall  apply  to  any  city  or  town 
where  the  water  works  are  owned  and  controlled  by  the  city  or  town 
authorities. 

2.  Word  "consumer"  construed.  That  the  word  "consumer"  in  the  first 
section  of  this  act  shall  be  construed  to  include  Individuals,  firms,   pri- 

1 — Approved  April  2,   1906,  P.  L.   1906,  p.   98.  c.  68. 

2— Approved  April  8,  1909,  P.  L.  1909,  p.  91,  c.  66. 

S— Approved  April  8,  1878,  P.  L.  1878.  p.  331,  c.  218;  G.  S.,  p.  2205. 
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vate,  public  and  municipal  corporations  furnished  with  water  for  any 
purpose  other  than  that  of  motive  power,  by  any  incorporated  water 
company. 

3.  Time  -when  act  takes  effect.     That  this  act  shall  take  effect  Imme- 
diately. 


AN  ACT  TO  AUTHORIZE  MUNICIPAL  CORPORATIONS  OWNING  OR  CONTROL- 
ING  WATER  WORKS  TO  MAKE  CONTRACTS  TO  FURNISH  WATER  FOR 
PUBLIC  OR  PRIVATE  USES  WITH  ANY  ADJOINING  MUNICIPALITY  OR 
WITH  ANY  PRIVATE  CORPORATION  THEREIN.  1 

1.  Contract  for  water  supply.  It  shall  be  lawful  for  the  board  of  alder- 
men, common  council,  board  of  water  commissioners  or  other  governing 
body  of  any  municipal  corporation  in  this  state  owning  or  controlling 
waterworks,  to  enter  into  and  make  a  contract  or  contracts  with  any 
adjoining  municipal  corporation  or  with  any  private  corporation  therein, 
to  furnish  a  supply  of  water  for  public  or  private  uses  for  a  year  or  a 
term  of  years. 

2.  Time  limit  on  contract.  Where  said  water-works  are  under  the  con- 
trol of  a  board  of  water  commissioners,  no  contract  shall  be  made  for  a 
term  exceeding  three  years  without  the  consent  of  the  governing  board 
of  the  city  owning  said  water-works. 


AN  ACT  IN  RELATION  TO  THE  FURNISHING,  SUPPLYING  AND  USE  OF  WATER 
WITHIN  THE  LIMITS  OF  MUNICIPALITIES  IN  THIS  STATE  MAINTAINING 
OR  OPERATING  A  PUBLIC  WATER-SUPPLY,  WHETHER  OR  NOT  THE  SUP- 
PLY OF  WATER  FURNISHED  BY  THE  MUNICIPALITY  IS  OBTAINED  BY 
CONTRACT  OR  IS  FROM  A  PLANT  OWNED  AND  CONTROLLED  BY  THE 
MUNICIPALITY.2 

1.  Control  of  water  Hnpply.  It  shall  not  be  lawful  for  any  person,  firm 
or  corporation  to  supply  water  to  any  other  person,  firm  or  corporation 
by  means  of  water  pipes  or  conduits  conveying  water  obtained  from 
without  the  limits  of  any  municipality  operating  or  maintaining  a  pub- 
lic water-supply,  whether  or  not  the  supply  of  water  furnished  by  such 
municipality  is  obtained  by  contract  or  Is  from  a  plant  owned  and  con- 
trolled by  such  municipality,  for  use  within  the  limits  of  such  munici- 
pality, without  the  consent  of  the  board  of  authority  having  charge  of 
the  water-supply  of  any  such  municipality. 

2.  Obtaining  water  outside  municipality  by  consent.  It  shall  not  be 
lawful  for  any  person,  firm  or  corporation  within  the  limits  of  any  mu- 
nicipality maintaining  or  operating  a  public  water-supply,  whether  or 
not  the  suply  of  water  furnished  by  the  municipality  is  obtained  by  con- 
tract or  is  from  a  plant  owned  and  controlled  by  the  municipality,  to 
obtain  water  by  means  of  pipes  or  conduits  from  any  source  outside  the 
limits  of  such  municipality  for  use  or  consumption  within  such  munici- 
pality M'ithout  the  consent  of  the  board  of  authority  having  charge  of  the 
said  public  water-supply  in  such  municipality. 

3.  Injunction.  Any  such  municipality  may  maintain  an  action  at  law 
or  in  equity  to  enjoin  the  violation  of  any  of  the  provisions  of  this  act. 

4.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


1 — Approved  April  16,  1897,  P.  L,.  1897,  p.  232,  c.   128. 
2 — Passed  October  11,  1907,  P.  L.  1907,  p.  676,  c.  265. 
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AN  ACT  CONCERNING  THE  LAYING  OR  MAINTAINING  OF  WATER  PIPES  OB 
CONDUITS  FOR  SUPPLYING  WATER  FOR  DOMESTIC,  MANUFACTURING 
OR  OTHER  USES  IN  CITIES  OF  THE  FIRST  CLASS  IN  THIS  STATE,  AND 
REGULATING    THE    SAME.l 

1.  Consent  to  lay  water  pipes.  It  shall  be  unlawful  for  any  person  or 
corporation  other  than  a  municipal  corporation  to  lay  or  maintain  any 
water  pipes  or  conduits  for  the  supplying  of  water  for  domestic  or 
manufacturing  or  other  uses  in,  through,  under  or  over  any  street,  av- 
enue or  highway  vi^ithin  the  limits  of  any  city  of  the  first  class  in  this 
state  without  first  obtaining  the  consent  of  such  municipality  by  or- 
dinance passed  by  the  board  or  body  having  control  of  the  streets, 
avenues  or  highways  of  such  municipality,  and  approved  by  the  mayor 
or  executive  officer  of  such  municipality. 

2.  Conditions  stated  in  ordinance.  Where  any  such  city  of  the  first 
class  shall  give  its  consent  to  the  laying  or  maintenance  of  any  water 
pipes  or  conduits,  as  provided  for  in  the  first  section  of  this  act,  such 
ordinance  shall  state  the  terms  and  conditions  under  which  said  pipes  or 
conduits  shall  be  laid  or  maintained. 

3.  Enforcement  of  act.  Any  such  municipality  may  maintain  an  action 
at  law  or  in  equity  to  enforce  the  provisions  of  or  enjoin  the  violation 
of  any  of  the  provisions  of  this  act. 

4.  Repealer.  All  acts  or  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed,  and  this  act  shall  take  effect  immediately. 


AN  ACT  TO  ESTABLISH  A  STATE  WATER-SUPPLY  COMMISSION,  AND  TO 
DEFINE  ITS  POWERS  AND  DUTIES,  AND  THE  CONDITIONS  UNDER  WHICH 
WATERS  OF  THIS   STATE  MAY  BE  DIVERTED.2 

1.  General  duties.  The  governor,  by  and  with  the  advice  and  consent 
of  the  senate,  shall  appoint  five  ciiizens  of  this  state  to  constitute  a  com- 
mission to  be  known  as  the  State  Water-Supply  Commission.  The  com- 
mission shall  make  necessary  rules  and  regulations  for  the  performance 
of  its  duties.  It  shall  be  charged  v/ith  a  general  supervision  over  all  the 
sources  of  potable  and  public  vi^ater-supply,  to  the  end  that  the  same  may 
be  economically  and  prudently  developed  for  the  use  of  the  people  of 
this  state. 

2.  Flans  submitted  to  commission.  No  municipal  corporation,  corpora- 
tion or  person  engaged  in  supplying  or  proposing  to  supply  the  inhabit- 
ants of  any  municipal  corporation  with  water,  shall  have  power  to  con- 
demn lands  or  water  for  any  new  or  additional  source  of  water-supply, 
or  to  divert  water  from  such  new  or  additional  source  until  such  mu- 
nicipal corporation,  corporation  or  person  has  first  submitted  descrip- 
tions thereof,  which  may  be  accompanied  by  maps  and  plans  to  said 
commission,  and  until  said  commission  shall  have  approved  the  same; 
provided  nothing  in  this  section  shall  be  interpreted  to  restrict  any 
municipality  in  acquiring  by  purchase  or  condemnation,  any  existing  or 
operating  water  works  supplying  said  municipality  with  water;  and  pro- 
vided further,  that  where  any  such  municipal  corporation,  corporation 
or  person  has  already  acquired  lands  or  water,  and  has  in  good  faith 
commenced  the  construction  of  works  for  such  new  or  additional  water- 
supply,  this  section  shall  not  apply  to  construction  or  lands  or  water 
necessary  to  complete  such  works,  or  to  put  in  use  such  water-supply, 
if  maps,  plans  and  description  of  such  lands,  works  and  water-supplies 


1 — Approved  April  15,  1908,  P.  L,.  1908,  p.  585,  c.  282. 
2 — Approved  June  17,  1907,  P.  L.  1907,  p.  633,  c.  252. 
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shall  be  filed  with  the  commission  within  ninety  days  of  the  approval  of 
this  act.  Nothing  in  this  act  contained  shall  be  construed  to  take  from 
any  municipality  in  this  state  the  right  to  use  and  take  all  the  water 
which  it  has  the  right  to  use  or  appropriate  by  purchase  or  condemnation. 

3.  Approval  o£  plans;  proceeding.  Any  municipal  corporation,  corpora- 
tion or  person  may  make  application  by  petition,  in  writing,  to  the  said 
commission  for  the  approval  of  its  plans  for  obtaining  such  new  or  addi- 
tional source  of  water-supply,  which  application  shall  show  the  sources 
of  the  proposed  supply,  the  approximate  location  of  the  proposed  reser- 
voirs or  other  works,  with  their  estimated  capacities,  an  abstract  of  any 
official  reports  relating  to  the  same,  and  showing  the  need  for  an  added 
supply,  and  the  reasons  for  the  choice  made.  The  commission  shall 
thereupon  give  notice,  by  advertisement  in  one  or  more  newspapers  pub- 
lished in  the  vicinity,  of  a  public  hearing,  at  which  all  persons  or  mu- 
nicipalities affected  by  the  proposed  plans  may  be  heard  for  or  asain.=!t 
the  granting  of  the  application.  After  due  hearing,  the  commission  shall 
decide  whether  the  plans  proposed  are  justified  by  public  necessity  or 
reasonably  anticipated  public  use,  and  whether  such  plans  interfere  un- 
duly with  the  opportunity  of  other  municipalities  to  obtain  a  water- 
supply  by  the  taking  of  waters  necessary  for  their  use,  or  whether  the 
reduction  of  the  dry-season  flow  of  any  stream  will  be  caused  to  an 
amount  likely  to  produce  unsanitary  conditions  or  otherwise  unduly  in- 
jure public  or  private  interests.  Such  commission  shall,  within  ninety 
days  after  receiving  the  application,  and  with  all  convenient  speed,  either 
approve  such  application,  reject  it  entirely,  or  approve  the  same  subject 
to  such  reasonable  terms  and  conditions  as  the  commission  may  pre- 
scribe. The  decision  of  the  commission  upon  any  such  application  shall 
be  in  writing  and  signed  by  at  least  a  majority  of  its  members,  and  shall 
be  filed,  together  with  the  application  and  all  plans,  maps,  surveys  and 
other  papers  or  records  relating  thereto,  in  its  office,  and  a  copy  of  the 
decision  certified  under  seal  of  the  commission  shall  be  forthwith  served 
upon  the  applicant  or  his  attorney  or  agent  named  in  the  application, 
which  copy  shall  be  evidence  in  all  courts  and  places.  The  approval  of 
the  commission  shall  constitute  the  state's  assent  to  the  diversion  of 
water  and  the  construction  and  operation  of  the  water-works  in  accord- 
ance with  the  terms  of  the  decision  and  the  plans  filed  therewith.  The 
decisions  of  the  commission  shall  at  all  times  be  subject  to  review  by  the 
courts  for  reasonableness,  legality  or  form. 

4.  Attendance  of  witnesses.  The  commission  shall  have  power  to  sub- 
poena and  require  the  attendance  before  it  of  witnesses,  and  the  pro- 
duction of  books  and  papers  pertinent  to  the  investigation  and  inquiries 
which  It  is  by  this  act  authorized  to  make,  and  to  examine  them  or  such 
public  records  as  it  shall  require  in  relation  thereto.  In  the  event  of  any 
person  or  corporation  refusing  to  obey  said  subpoena  he  or  It  may  be 
punished  as  for  contempt  of  the  supreme  court,  on  application  by  petition 
to  a  Justice  of  said  court. 

5.  Annual  report;  -water  metered.  The  commission  shall  also  have 
power  to  require  annual  reports  from  all  municipal  corporations,  cor- 
porations or  persons  diverting  water  for  water-supply  purposes,  as  to 
the  amount  of  water  diverted  by  them,  the  communities  and  population 
supplied,  the  rates  charged,  and  such  other  matters  as  shall  be  requisite 
to  a  proper  supervision  of  the  water  supplies  of  the  state  and  the  devel- 
opment and  public  use  thereof.  It  shall  be  the  duty  of  the  officers  in 
control  of  municipal  or  other  water-works  to  keep  accurate  records,  by 
meters  or  other  approved  methods,  of  the  amount  of  water  used,  and  to 
report  the  same  quarter  yearly  to  said  commission.  The  commission  shall 
also  have  power  to  make  such  investigations  of  the  meters  and  records 


WATER  COMPANIES.  633 

•of  said  corporations  of  tiie  water  diverted  as  may  be  necessary  to  deter- 
mine all  matters  pertinent  to  their  duties.  It  shall  also  have  power  to 
examine  the  plants  and  works  of  all  public  water-supplies  in  the  state, 
to  aid  it  in  ascertaining  the  sources  of  the  supply. 

6.  Comiiiissioner.s;  salaries;  powers,  etc.  The  commission  shall  have 
an  official  seal.  The  term  of  each  member  thereof  shall  be  for  five 
years,  except  that  the  members  of  the  said  commission  first  appointed 
shall  hold  office,  respectively,  one  for  one  year,  one  for  two  years,  one 
for  three  years,  one  for  four  years  and  one  for  five  years.  The  members 
■of  the  commission  shall  receive  an  annual  salary  of  two  thousand  five 
hundred  dollars  each,  to  be  paid  monthly  by  the  state  treasurer,  and  be 
paid  their  necessary  and  reasonable  expenses  actually  incurred  in  the 
prosecution   of  their  duties.     The  commission   is  hereby  authorized  and 

•empowered  to  employ  a  secretary  and  such  engineers,  clerks  and  sub- 
ordinates as  the  duties  imposed  upon  it  by  this  act  may  require,  and  to 
fix  and  pay  the  reasonable  salaries  and  expenses  of  such  subordinate 
oflicers  for  the  purposes  of  this  act.  All  expenses  incurred  by  said  com- 
mission shall  be  paid,  by  the  state  treasurer,  on  warrant  of  the  comp- 
troller, out  of  moneys  to  be  annually  appropriated  for  the  purpose  upon 
vouchers  duly  approved  by  the  president  and  attested  by  the  secretary 
of  the  commission. 

7.  Annual  report  of  commission.  The  commission  shall  annually,  on  or 
before  the  thirtieth  day  of  November  of  each  year,  submit  a  written  re- 
port In  detail  of  its  proceedings  during  the  preceding  year  to  the  gov- 
ernor. 

8.  Payment  to  state  tor  waters  diverted;  water  rates;  payment;  coUec- 
•tlon;  delinquents,  etc.  Every  municipality,  corporation  or  private  person 
■now  diverting  the  waters  of  streams  or  lakes  with  outlets  for  the  pur- 
pose of  a  public  water-supply  shall  make  annual  payments  on  the  first 
■day  of  May  to  the  state  treasurer  for  all  such  water  hereafter  diverted 
In  excess  of  the  amount  now  being  legally  diverted;  provided,  however, 
no  payment  shall  be  required  until  such  legal  diversion  shall  exceed  a 
total  amount  equal  to  one  hundred  (100)  gallons  daily,  per  capita  for 
-each  Inhabitant  or  the  municipality  or  municipalities  supplied,  as  shown 
by  the  census  of  one  thousand  nine  hundred  and  five.  And  every  mu- 
•nicipality,  corporation  or  private  person  not  at  present  diverting  sur- 
face waters  for  said  purpose,  but  who  shall  hereafter  divert  such  waters, 
«hall  make  annual  payments  on  the  first  day  of  May  to  the  state  treas- 
urer for  all  waters  diverted  in  excess  of  a  total  of  one  hundred  (100) 
.gallons  daily  for  each  inhabitant  of  the  municipality  or  municipalities 
supplied,  as  shown  by  the  census  of  one  thousand  nine  hundred  and  five. 
Such  payment  shall  be  deemed  to  be  a  license  and  its  amount  shall  be 
fixed  by  said  commission  at  a  rate  of  not  less  than  one  dollar  ($1.00)  or 
more  than  ten  dollars  ($10.00)  per  million  gallons.  If  at  all  times  an 
amount  equal  to  the  average  daily  flow  for  the  driest  month,  as  shown 
by  the  existing  records,  or  in  lieu  thereof  one  hundred  and  twenty-five 
thousand  gallons  daily  for  each  square  mile  of  unappropriated  water- 
shed above  the  point  of  diversion,  shall  be  allowed  to  fiow  down  the 
■stream,  the  commission  shall  fix  the  minimum  rate  and  may  increase  the 
rate  proportionally  as  a  less  amount  is  allowed  to  flow  down  the  stream 
below  the  point  of  diversion,  due  account  being  taken  in  fixing  said  in- 
crease both  of  the  duration  and  amount  of  said  deficiency;  provided, 
however,  the  aforesaid  one  hundred  and  twenty-five  thousand  gallons 
-dally  for  each  square  mile  of  unappropriated  watershed  shall  be  addi- 
tional to  the  dry-season  flow  or  any  part  thereof  which  may  be  allowed 
to  fiow  down  for  any  appropriated  watershed  or  watersheds  above  said 
point   of   diversion.      Water    diverted    within    the    corporate    limits    of    a 


634  WATER  COMPANIES. 

municipality  for  manufacturing  and  fire  purposes  only,  and  returned 
without  pollution  to  the  stream  from  which  it  was  taken  within  said  cor- 
porate limits  shall  not  be  reckoned  in  making  up  the  aggregate  amount 
diverted.  Said  commission  shall  certify  to  the  state  comptroller,  as  soon 
as  practicable  after  the  first  day  of  January,  and  not  later  than  the 
fifteenth  day  of  February  of  each  year,  the  names  of  all  municipalities, 
corporations  or  private  persons  owing  money  to  the  state  for  the  diver- 
sion of  water  during  the  preceding  year,  with  the  amount  so  due.  The 
state  comptroller  shall  promptly  notify  said  municipalities,  water  com- 
panies or  private  persons  of  their  indebtedness  to  the  state,  and  in  case 
said  amounts  are  not  paid  the  state  treasurer  on  or  before  the  first  day 
of  July  of  the  same  year,  the  state  comptroller  shall  certify  to  the  attorney- 
general  for  collection  the  names  of  such  delinquent  municipalities,  water 
companies  or  private  persons  and  the  amounts  due  from  each,  and  it 
shall  be  the  duty  of  the  attorney-general  to  take  immediate  steps  tO' 
collect  the  same  in  the  name  of  the  state.  Any  party  aggrieved  by  the 
action  of  the  commission,  upon  filing  written  complaint  on  or  before 
March  twentieth,  shall  be  heard  and  permitted  to  give  evidence  of  the 
facts,  and  the  sum  fixed  may  be  changed,  reduced  or  canceled,  as  the 
facts  may  warrant.  All  sums  received  as  above  provided  shall  be  cred- 
ited by  the  state  treasurer  to  a  special  fund,  to  be  used  by  said  commis- 
sion as  the  legislature  may  direct  for  the  control  of  the  waters  and  con- 
servation of  the  water-supplies  of  the  state.  The  provisions  herein  con- 
tained as  to  payment  to  the  state  for  water  diverted  from  surface  sources 
shall  not  apply  to  water  obtained  from  wells.  Nothing  in  this  act  shall 
be  construed  to  confer  upon  any  municipality,  corporation  or  person  any 
franchise  not  already  possessed  by  said  municipality,  corporation  or  per- 
son, but  the  approval  of  the  said  commission  contained  in  its  decision 
as  above  provided  shall  constitute  the  assent  of  the  state  to  the  diversion 
of  water  as  against  the  state  in  accordance  with  the  terms  of  said 
decision. 

9.  Examination  of  reservoirs.  The  said  commission,  Tvith  the  assist- 
ance of  expert  engineers,  shall  examine  the  plans  for  storage  or  other 
reservoirs  heretofore  or  hereafter  made  by  any  bureau,  department  or 
commission  of  the  state,  and  shall  advise  the  legislature,  as  soon  as 
practicable,  as  to  the  need  of  such  reservoir  or  reservoirs;  which  plans 
best  meet  these  needs;  the  benefits,  cost  of  construction  and  maintenance 
thereof;  the  revenue  to  be  derived  therefrom  and  methods  by  which  such 
plans  may  be  carried  out.  It  shall  be  the  duty  of  every  such  bureau, 
department  or  commission  to  furnish  said  Water-Supply  Commission  all 
information  in  its  possession  regarding  their  respective  plans,  in  order 
that  said  Water-Supply  Commission  may  be  able  to  take  full  advantage 
of  all  surveys,  estimates  and  investigations  theretofore  made.  The 
sum  of  ten  thousand  dollars*  is  hereby  appropriated  to  pay  the  expenses 
of  the  investigations  in  this  section  referred  to.  Nothing  in  this  act 
shall  be  construed  to  authorize  the  commission  to  grant  to  any  private- 
corporation  or  persons  the  right  to  construct  either  of  the  reservoirs 
heretofore  proposed  for  flood  control  in  the  Passaic  river. 

10.  Repealer.  All  acts  and  parts  of  acts  inconsistent  with  this  act  be- 
and  the  same  are  hereby  repealed,  and  this  act  shall  take  effect  immedi- 
ately. 
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A  SUPPLEMENT  to  an  act  entitled  "an  act  to  establish  a  state 

WATER-SUPPLY  COMMISSION  AND  TO  DEFINE  ITS  POWERS  AND  DUTIES, 
AND  THE  CONDITIONS  UNDER  WHICH  THE  WATERS  OF  THIS  STATE 
MAY  BE  DIVERTED,"  APPROVED  JUNE  SEVENTEENTH,  ONE  THOUSAND 
NINE   HUNDRED  AND   SEVEN. 1 

1.  Jurisdiction.  The  State  Water-Supply  Commission  shall  have  the 
same  jurisdiction  and  supervision  over  well,  sub-surface  or  percolating 
water-supplies  now  or  hereafter  furnished  to  the  inhabitants  of  any  mu- 
nicipal corporation  as  it  now  has  over  surface  water-supplies  so  fur- 
nished, except  as  such  jurisdiction  and  supervision  may  be  herein  modi- 
fied. 

2.  Approval  of  commission  necessary-  to  acquire  water  rights.  No  mu- 
nicipal corporation,  corporation  or  person  now  engaged  in  supplying  or 
hereafter  proposing  to  supply  the  inhabitants  of  any  municipal  corpora- 
tion with  water,  either  from  surface,  sub-surface,  well  or  percolating 
sources,  shall  have  power  to  condemn  lands  or  water  for  or  divert  from 
any  new  or  additional  source  of  water-supply,  until  it  shall  have  first 
submitted  to  the  commission  descriptions  thereof,  which  may  be  accom- 
panied by  maps  and  plans,  and  the  commission  shall  have  approved  the 
same.  Nothing  in  this  section  shall  restrict  any  municipality  in  acquir- 
ing by  purchase  or  condemnation,  any  water-works  supplying  the  mu- 
nicipality. Where  any  municipal  corporation,  corporation  or  person  has 
already  acquired  lands  or  water  and  in  good  faith  commenced  the  con- 
struction of  works  for  a  new  or  additional  water-supply  for  the  in- 
habitants of  any  municipality  within  the  state,  this  section  shall  not 
apply  to  construction  or  lands  or  water  necessary  to  complete  the  works, 
or  put  the  same  in  use  if  maps,  plans  and  descriptions  of  the  lands, 
works  and  water  supplies  be  filed  with  the  commission  within  ninety 
days  after  the  approval  of  this  act.  No  municipality  shall  be  deprived 
of  its  right  to  use  and  take  the  water  which  it  now  has  the  right  to  use 
or  appropriate  by  purchase  or  condemnation. 

3.  Application  for  approval  of  plans.  Any  municipal  corporation,  cor- 
poration or  person  may  make  application  in  writing  to  the  commission 
for  approval  of  its  plans  for  obtaining  a  new  or  additional  source  of 
water-supply  from  surface  or  sub-surface,  well  or  percolating  source. 
The  application  shall  show  the  sources  of  proposed  supply,  the  approx- 
imate location  of  the  proposed  wells,  reservoirs  or  other  works,  with 
their  estimated  capacities,  an  abstract  of  any  official  reports  relating  to 
the  same,  the  need  for  an  added  supply,  and  the  reasons  for  the  choice 
made.  The  commission  shall  give  notice,  by  advertisement  in  one  or 
more  newspapers  published  in  the  vicinity,  of  a  public  hearing,  at  which 
all  persons  or  municipalities  affected  by  the  proposed  plans  may  be 
heard  for  or  against  the  granting  of  the  application.  After  such  hear- 
ing, the  commission  shall  decide  whether  the  plans  proposed  are  justified 
by  public  necessity  or  reasonably  anticipated  use,  and  whether  by  taking 
waters  necessary  for  this  use  they  interefere  unduly  with  the  oppor- 
tunity of  other  municipalities  to  obtain  for  themselves  a  water-supply, 
or  whether  the  taking  of  sub-surface  waters  will  unduly  injure  public 
or  private  interests.  Within  ninety  days  after  receiving  the  application 
the  commission  shall,  with  all  conA'enient  speed,  either  approve  or  reject 
the  same  or  approve  it  subject  to  such  reasonable  terms  and  conditions 
as  it  may  prescribe.  The  decision  upon  any  application  shall  be  in 
writing,  signed  by  at  least  a  majority  of  the  members  of  the  commission, 
and  shall  be  filed,  together  with  the  application  and  all  plans,  maps,  sur- 
veys and  other  papers  or  records  relating  thereto,  in  its  office.     A  copy 

1 — Approved  April  12,  1910,  P.  L.  1910,  p.  551,  c.  304. 
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of  the  decision,  certified  under  the  seal  of  the  commission,  shall  be 
forthwith  delivered  to  the  applicant  or  his  attorney  or  agent  named  In 
the  application  and  shall  be  evidence  in  all  courts  and  places.  The  ap- 
proval of  the  commission  shall  constitute  the  state's  assent  to  the  diver- 
sion of  water  either  surface,  sub-surface,  well  or  percolating  for  use 
within  the  state,  and  the  right  to  construct  and  operate  the  water- 
works in  accordance  with  the  terms  of  the  decision  and  the  plans  filed 
therewith.  The  decision  of  the  commission  shall  at  all  times  be  subject 
to  review  by  the  courts  for  reasonableness,  legality  and  form. 

4.  Power  to  subpoena.  The  commission  shall  have  power  to  subpoena 
and  require  the  attendance  before  it  of  witnesses,  and  the  production  of 
books  and  papers  pertinent  to  the  investigation  and  inquiries  which  it 
is  by  this  act  authorized  to  make,  and  to  examine  them  or  such  public 
records  as  it  shall  require  in  relation  thereto.  In  the  event  of  any  per- 
son or  corporation  refusing  to  obey  said  subpoena,  he  or  it  may  be  pun- 
ished as  for  contempt  of  the  supreme  court  on  application  by  petition  to 
a  justice  of  said  court. 

5.  Granting  permission  to  exercise  rij[;Itt  of  eminent  domain.  When- 
ever application  is  made  to  the  State  Water-Supply  Commission  in  con- 
formity with  this  act  or  the  act  to  which  this  act  is  a  supplement,  by 
any  municipal  corporation,  or  whenever  any  municipal  corporation  now 
legally  engaged  in  diverting  and  supplying  water,  either  surface,  sub- 
surface, well  or  percolating,  to  the  inhabitants  of  any  municipal  corpora- 
tion shall  request  the  commission  by  petition  in  writing  for  permission 
to  exercise  the  right  of  eminent  domain  for  the  acquisition  of  the  neces- 
sary lands  and  water  rights,  either  in  case  of  surface,  sub-surface,  well 
or  percolating  waters,  for  the  purpose  of  diverting  the  same  for  the  sup- 
ply of  the  inhabitants  of  any  municipal  corporation,  the  commission  may 
In  its  discretion,  grant  such  permission,  first  being  satisfied  that  it  is 
for  the  public  Interests  so  to  do,  and  after  such  permission  is  granted 
the  necessary  lands,  water  rights  and  Interests  in  lands  and  water  rights 
affected  may  be  condemned  by  the  applicant  In  the  manner  now  provided 
by  law. 

6.  Expenses  paid  by  mnnlcipnlity.  Where  application  is  made  to  the 
State  Water-Supply  Commission  for  the  institution  of  proceedings  to 
acquire  rights  to  divert  in  conformity  with  this  act,  all  expenses  of  the 
State  Water-Supply  Commission  In  connection  with  such  proceedings 
shall  be  paid  by  the  municipal  corporation  making  the  application;  and 
in  the  case  of  surface  water-supplies,  payment  to  the  state  shall  be  made 
in  conformity  with  the  act  to  which  this  act  is  a  supplement,  but  in  case 
of  condemnation  of  sub-surface,  well  or  percolating  supplies,  there  shall 
be  charged  by  the  state  a  fee  of  one  dollar  per  million  gallons  from  that 
portion  of  the  supply  for  the  acquisition  of  which  the  state's  right  of 
eminent  domain  is  exercised  for  all  water  diverted,  which  charge  shall 
be  certified  by  the  commission  to  the  state  comptroller,  and  its  collection 
enforced  in  the  same  manner  as  provided  for  in  the  act  to  which  this 
act  Is  a  supplement  in  the  case  of  charge  for  excess  diversion  for  surface 
water-supplies. 

7.  Municipal  reports  to  commission.  The  commission  shall  have  power 
to  require  annual  reports  from  all  municipal  corporations,  corporations 
or  persons  diverting  water  either  from  surface,  sub-surface,  well  or  per- 
colating sources  or  from  a  combination  of  any  such  sources  for  water- 
supply  purposes,  as  to  the  amount  of  water  diverted  by  them,  the  pro- 
portional amount  from  each  source,  the  communities  and  populations 
supplied,  the  rates  charged,  and  such  other  matter  as  shall  be  requisito 
to  a  proper  supervision  of  the  water-supplies  of  the  state  and  the  de- 
velopment and  public  use  thereof.  It  shall  be  the  duty  of  the  officers 
in  control  of  municipal  or  other  water-works  to  keep  accurate   recordst. 
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by  meters  or  other  approved  methods,  of  the  amount  of  water  used,  and 
to  report  the  same  quarter-yearly  to  said  commission.  The  commission 
shall  also  have  power  to  make  such  investig-ations  of  the  meters  and 
records  of  said  corporation  of  the  water  diverted  as  may  be  necessary 
to  determine  all  matters  pertinent  to  their  duties.  It  shall  also  have 
power  to  examine  the  plants  and  works  of  all  public  water-supplies  in 
the  state,  to  aid  it  in  ascertaining  the  sources  of  the  supply. 

8.  Time  when  act  takes  effect.     This  act  shall  take  effect  immediately. 


A  SUPPLEMENT  to  an  act  entitled  "an  act  to  ascertain  the 

RIGHTS  OF  THE  STATE  AND  OF  THE  RIPARIAN  OWNERS  IN  THE  LANDS 
LYING  UNDER  THE  WATERS  OF  THE  BAY  OF  NEW  YORK  AND  ELSE- 
WHERE IN  THE  STATE,"  APPROVED  APRIL  ELE%^NTH,  ONE  THOUSAND 
EIGHT    HUNDRED    AND    SIXTY-FOUR.  1 

1.  Consent  of  riparian  board  to  lay  pipes  under  tidal  waters.  It  shall 
be  unlawful  for  any  person  or  corporation  to  lay  any  pipe  or  pipes  on 
any  of  the  lands  of  the  state  lying  under  tidal  waters  without  the  con- 
sent or  permission  of  the  governor  and  the  board  of  riparian  commis- 
sioners of  this  state  first  had  and  obtained  in  writing;  provided  that 
nothing  in  this  act  contained  shall  be  construed  to  apply  to  lands  under 
the  waters  of  the  Atlantic  ocean. 

2.  Time  when  act  tal^es  effect.     This  act  shall  take  effect  immediately. 


12.  WORKINGMEIV'S    CO-OPERATIVE    SOCIETIES. 

AN  ACT  TO  PROVIDE  FOR  THE  FORMATION  AND  REGULATION  OF  CO- 
OPEBATIVE  SOCIETIES  OF  W0EKINGMEN.2 
1.  Formation  of  society  authorized.  It  shall  be  lawful  for  any  number 
of  persons,  not  less  than  seven,  residents  in  this  state,  to  associate  them- 
selves into  a  society  for  the  purpose  of  carrying  on  any  lawful  me- 
chanical.  mining,  manufacturing  or  trading  business,  or  for  the  purpose 
of  trading  and  dealing  in  goods,  wares  and  merchandise  or  chattels,  or 
for  the  purpose  of  buying,  selling,  mortgaging,  settling,  owning,  leasing 
and  improving  real  estate  and  erecting  buildings  thereon,  within  this 
state,  upon  making  and  filing  a  certificate  of  association,  in  writing  in 
manner  hereinafter  mentioned,  and  as  such  shall  be  deemed  to  be  a  cor- 

lyiu'iTot  P°  isTn.fy  ^'^  ^°"^^^  ^^'^^'^^-^  *^^^^^°-     ^^^  ^---^^"^ 

of';srocra*tr:;"srirs:t  r^r"^"  ^""^  ^"  '-"'^-  '^^^^  ^^^^  ^^^"«-*« 

I.  The  name  assumed  to  designate  such  society  and  to  be  used  in  it^ 
business  and  dealings,  which   name  shall  have  the  word   "co-operitive" 

Sa"  of'iiTott'"^  ^'^'  '''''''''  '"'  ^'^""  ^"  "°  -«P««t  ^^  sfmnaTto 
that  of  any  other  society  organized  under   this  act 

1.  fn  ^'^  P'^ce  or  places  in  this  state  where  the  business  of  such  societv 
JU    kTi"^     f!-""^  '^'  '°'^"°"  °'  *^^  P""='P^1  Office  Of  the  same 
IV    Th.  ?\'T"  '°'  '^'^'''^  *^"  ^°"^^*^  ^'^^^  be  formed. 

shiT;sT;to";h\crtrL^i:;e^Lnttirer'^th°e%r^aTuT^?'  "rr^^^  °^ 

-nnerii^hich  the  installments  on^thf  sVa^Is^'^rbe  ^^d.^hTnum! 
1— Approved  April  7,  1910,  P.  L.  1910,  p.  154    c    103 
2-Approved  March  10,  1884,  P.  L.  1884,  p.  63,  c.  38;'  G.  S.,  p.  894. 
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ber  of  shares  subscribed,  and  the  amount  actually  paid  in  cash  on  account 
of  the  same. 

V.  The  terms  of  admission  of  the  members. 

VI.  Mode  of  application  of  profits. 

VII.  The  mode  of  altering  and  amending  the  certificate  of  association 
and  the  by-laws  of  the  society. 

3.  Certificate  executed.  That  the  said  certificate  of  association  shall  be 
signed  by  the  persons  originally  associating  themselves  together,  and 
shall  be  proved  or  acknowledged  by  at  least  seven  of  them,  before  an 
oflicer  qualified  to  take  acknowledgments  of  deeds  of  real  estate,  and 
after  being  approved  by  the  chief  of  the  bureau  of  statistics  of  labor  and 
industries,  shall  be  recorded  in  the  office  of  the  clerk  of  the  county  where 
the  principal  office  or  place  of  business  of  such  society  shall  be  estab- 
lished, and  a  copy  of  such  certificate  shall  be  filed  in  the  office  of  the 
chief  of  the  bureau  of  statistics  of  labor  and  industries. 

4.  Business  niuuased  by  directors.  That  the  business  of  every  such 
society  shall  be  managed  and  conducted  by  a  board  of  not  less  than  five 
directors,  who  shall  respectively  be  members  of  said  society,  and  shall 
be  annually  elected  at  such  time  and  place  as  shall  be  provided  in  the 
by-laws  of  the  society,  and  one  of  such  directors  shall  be  chosen  pres- 
ident and  one  of  them  shall  be  chosen  treasurer,  and  such  directors  and 
officers  shall  hold  their  respective  ofllces  until  their  successors  are  duly 
qualified;  and  that  such  society  shall  also  have  a  secretary  and  such 
other  officers,  agents  and  factors  as  may  be  necessary  to  carry  on  its 
business,  and  shall  choose  them  in  the  manner  prescribed  in  the  by-laws 
thereof. 

5.  First  meeting  of  society.  That  the  first  meeting  of  such  society  shall 
be  called  by  a  notice  signed  by  a  majority  of  the  persons  named  in  the 
certificate  of  association,  and  designating  the  time,  place  and  purpose  of 
the  meeting,  and  shall  be  personally  served  on  all  the  persons  signing 
said  certificate  or  by  advertisement  in  a  newspaper  published  in  the 
county  where  such  society  shall  have  been  incorporated,  if  such  personal 
service  cannot  be  made;  and  at  such  meeting  so  called,  or  at  any  ad- 
journed meeting  thereof,  a  majority  of  the  persons  so  signing  shall  con- 
stitute a  quorum  for  the  transaction  of  business,  and  shall  have  power 
to  elect  the  directors  and  other  officers  provided  for  in  section  fourth  (4) 
of  this  act,  who  shall  serve  until  their  successors  duly  qualify,  and  to 
adopt  by-laws,  rules  and  regulations  for  the  government  of  such  society. 

6.  \A'hat  by-laws  shall  provide.  That  the  by-laws  of  such  society  shall 
provide: 

I.  For  an  annual  meeting  of  the  members  thereof,  and  such  other  regu- 
lar and  special  meetings  as  may  be  deemed  desirable,  the  number  of 
members  necessary  to  constitute  a  quorum  for  the  transaction  of  busi- 
ness and  the  right  of  voting  at  the  same. 

II.  For  the  election  of  directors  and  other  officers,  agents  and  factors, 
and  their  respective  powers  and  duties. 

III.  For  the  limitation  of  the  amount  of  such  real  and  personal  estate 
as  the  purposes  of  the  society  shall  require. 

IV.  Whether  the  shares,  or  any  number  of  them,  shall  be  transferable, 
and  in  case  it  be  determined  that  the  same  shall  be  transferable,  pro- 
vision for  their  transfer  and  registration,  and  the  consent  of  the  board 
of  directors  to  the  same;  and  in  case  it  be  determined  that  the  shares 
shall  not  be  transferable,  provision  for  paying  to  members  the  balance 
due  to  them  on  withdrawal  or  of  paying  nominees  in  cases  hereinafter 
mentioned. 

V.  How  members  may  withdraw  from   the  society. 

VI.  Whether  and  by  what  authority  any  part   of  the  capital  may  be 
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ma^be'Ilv'n^o^TaLl^   "'"   ^"^^^"^   ^''^^^^   ^"   ^^^  ^^'^^   transactions 

VIII.  In  what  sum  and  with  what  sureties  the  treasurer  and  other 
fiduciary  officers  or  agents  shall  give  bonds  for  the  faithful  performance 
of  their  respective  duties.  i'ciiumid.nce 

IX.  For  the  audit  of  accounts. 

X.  For  the  distribution  of  the  net  profits 

XI.  For  the  custody,  use  and  device  of  the  seal,  which  shall  bear  the 
corporate  name  of  the  society.  ® 

7.   Name   of  society  to   be   kept   on   outside  of  place  of  business       That 

kre^Vainred'^or^rr^rf  "'^'^'^  ^"^^  ^^'  '"^^'^  ^^-^  or  affix  and  shal 
fn  1 1.     r.u     Z     ^''^^'  '^^  "^"'^  °"  the  outside  of  everv  office  or  olace 

office,  and   of  any   change    therein,   shall   be   filed   with    the   chief  of^h. 

o.7^^rfe-:i;:-Letrrcr-r,i"ic~^ 

».  Issue   of   sliares   of   capital   stock.      That   the    canity  1    «fnoi.      o 

11.  May  liold  interest  in  other  society      Thnf  cr,,,  c..,       ^ 
under  this  act  may  hold  in  it^  nn^^T  I  ^  society  incorporated 

any    other   society   thrm'lwH??       "^""^  ^"^  ^"'"^"^  °f  '^^terest  in 

supplies  securedrpro^Me?  tLrsuch%r'"r  ""''  ''^^°^^^  ''  °^  ^^^ 
one-third   in   value   of    fhP    IT,  interest  so   held  shall  not   exceed 

interest  ^^''^"'^^    "^P^*^^   ^^   the   society   holding   said 

of\';etrso:;er;*rorpor*:ted  tt  ?.•*  ^'''^-  '^^^^  *^^  ^'^^^^^  °^  •^^'•-t-^ 

ment  in  writing  of  the  condm-n  -^'  ''  ^'*.^'^^"  annually  make  a  state- 
of  capital  stocJ  the  numbtrn  f  if  "^^^'l  ^°«^«ty.  setting  forth  the  amount 
the  number  of stockho^ers^nd?.^'''  ''r'*"  ^""^  '""^  ^^^  ^^^"«  "hereof, 
amount  and  character  n^Tvf  ""™*'^''  °^  "^^^^^^  ^eld  by  each,  the 

liabilitLs  afd  ^at  said  stlfere'n?^.h°',/'.'  '°"^^"  ^"'  °^  ^^^  '^^^ts  and 
majority  ^f  directors  7ncludil.Ttr  !  ^'  "'^""^  ^"^  ^^^''^   *«  ^y  a 

the  Clerk  of  the  count^  whe  e^the  pr  SraroV"'  f '"  '"  ^'^  °«^^^  °^ 
cated,  and  that  immediatelv  thlrLft  ^^  °^  '"''''  ^°^^^ty  is  lo- 

be forwarded  to  t^^chierif  f^^^^  %"'^''  °^  """^   statement  shall 

tries.  Who.  if  he  sha  have  reason'to  lub't"fh"'  °'  ^^'^^  ^""  *"'"^- 
statement,  or  upon  the  written  It!,  !  .  "^^  *^^  correctness  of  such 
shall  cause  an  examfnatTon  of  thrh'  .  """"  members  of  such  society, 
be  made  and  render  a  co".ect  Statement  To  tf'^'"'  °v5  ^""^^  ^°°^^*^  *° 
every  member  or  creditor  thereof  S^  .^  members   thereof;   and 

ScTSinVn-LlL-^S— 

.n.  and  ...nln.  .  ^.J^^  -.ernToTr  c-oU^lfonft-he^oeC: 
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shall  forfeit  for  each  offense  the  sum  of  one  hundred  dollars,  to  be  re- 
covered in  an  action  of  debt  in  any  court  of  competent  jurisdiction  in 
this  state  by  any  member  or  creditor  of  the  society  who  shall  sue  for 

the  same. 

13.  Any  member  may  inspect  books.  That  any  member  or  other  per- 
son having  an  interest  in  the  fund  of  any  such  society  may  inspect  the 
books  thereof,  at  all  reasonable  hours,  at  the  office  thereof. 

14.  Distribution  of  profits.  That  there  shall  be  such  distribution  of 
the  profits  of  such  society,  among  the  workmen,  purchasers  and  mem- 
bers, as  shall  be  prescribed  in  the  certificate  of  association,  at  such  timea 
as  therein  prescribed,  as  often  at  least  as  once  in  twelve  months;  pro- 
vided, that  no  such  distribution  shall  be  made  until  a  sum  equal  to  five 
per  centum  of  the  net  profits  shall  have  been  appropriated  for  a  con- 
tingent or  sinking  fund,  and  that  such  appropriation  shall  continue  to  be 
made  until  there  shall  be  accumulated  a  sum  equal  to  thirty  per  centum 
of  the  capital  stock  of  such  society. 

15.  Member  may  nominate  person  to  whom  shares  shall  be  trans- 
ferred at  death.  That  any  member  of  such  society,  by  a  writing  under 
his  hand,  delivered  at  the  office  of  the  society,  may  nominate  any  per- 
son, being  the  husband,  wife,  father,  mother,  child,  brother,  sister, 
nephew  or  niece  or  other  relative  of  such  member,  to  whom  his  or  her 
share  or  shares  of  the  capital  stock  of  the  society  shall  be  transferred 
at  his  or  her  decease,  and  from  time  to  time  may  revoke  or  vary  such 
nomination,  by  a  writing  similarly  delivered;  and  such  society  shall 
keep  a  book,  wherein  the  names  of  all  persons  so  nominated,  and  the 
number  of  shares  to  be  transferred  shall  be  recorded;  provided,  never- 
theless, that  in  lieu  of  making  such  transfer,  the  society  may  provide 
for  payment  to  all  such  nominees  of  the  full  value  of  shares  intended 
to  be  transferred;  provided,  also,  that  if  by  the  by-laws  of  the  society 
the  shares  are  transferable,  this  section  shall  not  be  construed  to  forbid 
the  transfer  of  such  shares  by  sale  or  will  or  otherwise  subject  to  the 
consent  of  the  board  of  directors. 

16.  Dissolution  of  society.  That  any  such  society  may  be  dissolved  in 
the  manner  in  which  any  other  corporation  may  be  dissolved  under 
existing  laws. 

17.  When  whole  capital  stock  io  be  paid  In.  That  where  the  whole 
capital  of  such  society  shall  not  have  been  paid  in,  and  the  assets  of 
such  society  shall  be  insufficient  for  the  payment  of  its  debts,  liabilities 
and  obligations,  each  stockholder  shall  be  bound  to  pay  on  each  share 
held  by  him  the  sum  necessary  to  complete  the  amount  of  such  share, 
as  fixed  in  the  certificate  of  association,  or  such  proportion  as  shall 
be  required  to  satisfy  such  debts,  liabilities  and  obligations;  provided, 
however,  that  no  such  contribution  shall  be  required  from  any  person 
after  the  expiration  of  one  year  from  the  time  he  has  ceased  to  be  a  mem- 
ber, or  for  any  debt,  liability  or  obligation  contracted  after  he  has 
ceased  to  be  a  member  of  such  society. 

IS.  Repealer.  That  an  act  entitled  "An  act  to  encourage  the  organiza- 
tion and  regulate  co-operative  associations  of  workmen,"  approved 
March  twenty-second,  one  thousand  eight  hundred  and  eighty-one,  be 
and  the  same  is  hereby  repealed,  but  no  association  established  under 
said  act,  or  any  person  having  claims  or  demands  against  such  asso- 
ciation, shall  be  affected  by  the  repeal  thereof,  but  in  respect  to  such 
association  the  same  act  shall  still  be  in  full  force  and  effect;  provided, 
however,  that  any  such  association  may  come  under  and  be  subject  to 
the  provisions  and  liabilities  of  this  act,  in  the  same  manner  as  if 
formed  under  the  same,  if  such  association  make  and  file  the  certificate 
of  association  required  by  this  act. 

19.  Time  when  act  takes  efliect.  That  this  act  shall  take  effect  imme- 
diately. ..* 
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